Cary Town Council
Thursday, April 13, 2017
6:30 PM
Council Chambers
316 N. Academy Street, Cary Town Hall, Cary, NC 27513

1.

2.

3.

COMMENCEMENT
1.1

Call to Order

1.2

Ceremonial Opening led by Council Member George

1.3

Adoption of agenda

RECOGNITIONS, REPORTS, AND PRESENTATIONS
2.1

Recognition of the French Culinary Students

2.2

Town Manager's Update

PUBLIC SPEAKS OUT (one hour time limit)
Public Speaks Out is the Town Council’s opportunity to hear comments from as many
citizens as possible. During Public Speaks Out, the Town Council receives comments
and refrains from speaking. If a citizen comments about an issue that appears to be
something that can be addressed by a staff members, Council may ask the manager
to have an appropriate staff person follow up.
Thanks to everyone in the audience for respecting the business meeting by
refraining from speaking from the audience, applauding speakers, or other actions
that distract the meeting.
Anyone who wants to speak during Public Speaks Out should do the following:
 Take a seat in the reserved seats;
 Complete the contact information card located at the seat;
 When it is your turn to speak, proceed to the town clerk from the aisle behind
the clerk, and give the clerk your completed contact information card and any
handouts you have for the Town Council;
 Step to the podium next to the clerk; state your name clearly;
 Be concise; avoid repetition; limit comments to three minutes or less;
designate a spokesperson for large groups; direct comments to the full Town
Council and not to an individual Town Council member;
 Speakers may return to their regular seats from any aisle.

4.

CONSENT AGENDA
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CONSENT AGENDA items are non-controversial items unanimously recommended for
approval by all involved parties. A single vote may be taken for the approval of ALL
consent agenda items. Any individual council member may pull items off the consent
agenda to discuss them. Items pulled off the consent agenda will be handled with the
“DISCUSSION ITEMS” agenda topic.
4.1

Town Council - Regular Meeting - Mar 30, 2017 6:30 PM
Speaker: Virginia Johnson

4.2

Ratification of Resolution - AAA Car Care Center Modification Request
Speaker: Chris Simpson, Town Attorney’s Office
Executive Summary: On March 2, 2017, Council reviewed the
modification request for AAA Car Care Center (16-SP-062) and denied the
applicant’s request for approval. All the attorneys involved in the hearing
have consented to the form of the attached Resolution. Council should
review the Resolution to ensure the Resolution adequately represents
Council’s decision in the matter. Any questions about the content of the
Resolution should be directed to John Silverstein, who was the attorney
representing the Council in this matter.
Recommendation: That Council ratify the attached Resolution.

4.3

Ratification of Resolution - Grande Heights Drive Grocery Modification
Request
Speaker: Chris Simpson, Town Attorney’s Office
Executive Summary: On March 2, 2017, Council reviewed the
modification request for Grande Heights Drive Grocery (15-SP-056) and
granted the applicant’s request for approval. All the attorneys involved in
the hearing have consented to the form of the attached Resolution.
Council should review the Resolution to ensure the Resolution adequately
represents Council’s decision in the matter. Any questions about the
content of the Resolution should be directed to John Silverstein, who was
the attorney representing the Council in this matter.
Recommendation: That Council ratify the attached Resolution.

4.4

Request for Consent of Relinquishment of Raleigh Extra-Territorial Jurisdiction
Speaker: Wayne Nicholas, Planning Department
Executive Summary: The Town of Cary participated in a coordinated
effort with Wake County and the cities of Raleigh, Apex and Garner to
develop the Swift Creek Land Management Plan (SCLMP) to assist with
planning and managing future development of land within the Swift Creek
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watershed for the purposes of protecting water quality. The City of
Raleigh received a petition from the owners of a 15-acre property within
Raleigh’s extra-territorial jurisdiction (ETJ) and the SCLMP area
requesting that the Raleigh City Council consider relinquishing the
property from its ETJ to Wake County in order for the property to be
developed under County zoning regulations. Before the relinquishment
can become effective the other jurisdictions with zoning authority within
the area covered by the SCLMP, which includes the Town of Cary, must
consent to the relinquishment.
Recommendation: That Council adopt the attached resolution consenting
to the relinquishment of the subject property from the City of Raleigh’s ETJ
to Wake County since future development of the property will remain
subject to the requirements of the Swift Creek Land Management Plan.
5.

PUBLIC HEARINGS
The rules printed on the agenda for “Public Speaks Out” apply to the remainder of
the public hearings, except that speakers are allowed five minutes. Thank you for
respecting the business meeting by refraining from speaking from the audience,
applauding speakers, or other actions that distract the meeting.
5.1

16-REZ-32 Silverton PDD Amendment (Waltonwood)
Speaker: Debra Grannan, Planning Department
Executive Summary: The applicant has requested the Town amend a
portion of the previously approved Silverton Planned Development District
(PDD) to change the permitted uses from office and retail to allow a life
care community, multi-family dwellings and townhomes. Parcel “A,” which
is currently zoned to allow Office and Institutional use, is proposed for a
maximum of 212 multi-family dwelling units. Parcel “I,” which is currently
zoned for retail (shopping center) use, is proposed for a life care
community with 179 units and a townhome development with 37 lots.
Recommendation: That Council conduct a public hearing on the
proposed rezoning request and forward to the Planning and Zoning Board.
Staff will provide a recommendation on the rezoning request when the
case is brought back to Council for action.

6.

DISCUSSION ITEMS (any item pulled from the CONSENT AGENDA [item 4 on
this agenda] will be discussed during this portion of the agenda)
6.1

FY2017 Street Improvements Project
Speaker: Sammy Wood, Transportation & Facilities
Executive Summary: As part of maintaining our transportation network,
our street improvements program includes a goal to resurface
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approximately 5% of our lowest rated streets annually. The Town has
received one bid for the FY2017 Street Improvements Project (ST1261),
which includes pavement resurfacing, patching, and rejuvenation on
various street segments throughout Cary. Bid prices came in higher than
expected. Staff negotiated with the contractor and was successful in
reducing the price for several line items within the bid proposal, reducing
the quantity of contingency items, and reducing the number of miles to be
resurfaced. The above efforts have resulted in a street improvements
project that includes resurfacing 15 miles (3.2%) of our 470 mile network.
Recommendation: That Council award a construction bid for the FY2017
Street Improvements Project (ST1261) to Lane Construction Corporation
in the amount of $6,419,949.50 plus $50,000.00 for estimated taxes. The
recommendation of award by Council represents a preliminary
determination and no legally binding acceptance of the bid or offer occurs
until the Town has executed a written agreement. The contract award is
subject to the contractor providing all bonds, insurance, and other required
documents and executing a contract in a form agreeable to the Town.
6.2

Council Initiated Item - Downtown Fountain
Speaker: Mayor Pro Tem Ed Yerha and Council Member Lori Bush
Executive Summary: For council initiated requests, the council as a
whole may take one of the following actions. (i) Discuss the issue and take
action at the meeting if no information is required from staff and if council
does not seek public input, or (ii) Refer the request to a future council
meeting, at which time a staff report with staff recommendation will be
prepared, or (iii) Decide not to pursue the council initiated request.

7.

CLOSED SESSION
Closed Session will be called if necessary.

8.

ADJOURNMENT
Please contact Town Clerk Virginia Johnson with any questions about this agenda or to
request an auxiliary aid or service to participate in the meeting:
virginia.johnson@townofcary.org, 919-469-4011, TDD 919-469-4012.

4.1

Cary Town Council
Thursday, March 30, 2017
6:30 PM
Council Chambers
316 N Academy St., Cary, Cary Town Hall, NC
DRAFT (contact the Town Clerk’s Office at (919) 469-4011 for official minutes)
District D Representative Ken George: Present, Mayor Harold Weinbrecht: Present,
District C Representative Jack Smith: Present, District A Representative Jennifer
Robinson: Present, District B Representative Don Frantz: Present, At-Large
Representative Lori Bush: Present, Mayor Pro Tem - At-Large Representative Ed
Yerha: Present.
COMMENCEMENTX
1.1

Call to Order
Weinbrecht called the meeting to order at 6:30 p.m. and read the following
statement:
Today our State government took an important step by coming together to find a way
forward from HB 2. On behalf of the entire Cary Town Council and the 160,000 who
call Cary home, I want to thank them for putting North Carolina first and bridging
what seemed at times to be a vast and insurmountable partisan divide. No
compromise is ever perfect, but if we can focus on and learn from the success of
actually finding compromise in this case, I believe we can all have increased
optimism of what we will be able to accomplish together in our shared future.

1.2

Ceremonial Opening led by Council Member Robinson
Robinson provided the ceremonial opening and talked about the history of “Carey”
and “Cary”.

1.3

Adoption of agenda
Staff has requested the Round 36 Land Development Ordinance Amendment
and related Consistency Statement be removed from tonight’s agenda.

RESULT:
MOVER:
SECONDER:
AYES:
2.

ADOPTED WITH AMENDMENTS [UNANIMOUS]
Ken George, District D Representative
Ed Yerha, Mayor Pro Tem - At-Large Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

RECOGNITIONS, REPORTS, AND PRESENTATIONSX
Weinbrecht recognized Boy Scout Troops in the audience.

2.1

Ratification of Cary Community Plan
Ulma presented staff’s report.
Weinbrecht presented Ulma with a proclamation for his years of service to the Town.
Town Manager Sean Stegall, Assistance Town Manager, and Council Members
expressed their gratitude for Ulma’s service and commitment to the Town.

2.2

Presentation of the Fit Cary Month Proclamation
March 30, 2017
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1.

4.1

Frantz presented the Cary Fit Month Proclamation to Facility and Program Manager
Cindi King. King provided an overview of upcoming activities for the month.

PUBLIC SPEAKS OUT (one hour time limit)

Nathaniel Greene shared that he has formed a volunteer organization, Northwest Cary
Connection. This group will engage our community in all levels of government and educate
citizens on how to build community appropriately. He stated they hope to host their first
event and hope that council will attend.
Bob Grannan, board member of Cary Players Community Theater, gave an overview of the
group’s involvement in the area. He provided information related to the number of
performances and the number of people who have attended or volunteered. He invited
council to the upcoming showing of the Mousetrap play.
Andy Cruz spoke to council to raise awareness about a stormwater issue happening at West
High and Cary Parkway Intersection. He described the flooding issues that he and his
neighbors have experienced.
Howard Kelly spoke to council to raise awareness about a stormwater issue that he has
experienced. It was related to the same issue that was described by the previous speaker.
He described the flooding issues that he and his neighbors have experienced.

4.

CONSENT AGENDAX

RESULT:
MOVER:
SECONDER:
AYES:

ADOPTED [UNANIMOUS]
Jack Smith, District C Representative
Lori Bush, At-Large Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

4.1

Town Council - Work Session - Feb 21, 2017 6:00 PM

4.2

Town Council - Quasi-Judicial Meeting - Mar 2, 2017 6:30 PM

4.3

Town Council - Regular Meeting - Mar 9, 2017 6:30 PM

4.4

Round 36 Land Development Ordinance Amendment
This item was removed at the adoption of the agenda.

4.5

Consistency Statement for Round 36 LDO Amendment

4.6

Round 38 Land Development Ordinance Amendments

4.7

Consistency Statement for Round 38 LDO Amendment

This item was removed during the adoption of the agenda.
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3.

5.

4.8

16-A-23 Peggy Harward Lewter & Grover Lewter Annexation (Resolution
Scheduling Public Hearing)

4.9

Ratification of Ordinance for Rezoning Case 16-REZ-14 East Chatham
Residential

PUBLIC HEARINGSX
5.1

17-A-01 Robert Rich Annexation
Nichols presented staff’s report.
Weinbrecht opened the public hearing and no one spoke.

RESULT:
MOVER:
SECONDER:
AYES:
5.2

ADOPTED [UNANIMOUS]
Don Frantz, District B Representative
Lori Bush, At-Large Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

17-A-02 S&K Partnership LLC Annexation
Nichols presented staff’s report.
Weinbrecht opened the public hearing and no one spoke.

RESULT:
MOVER:
SECONDER:
AYES:
5.3

ADOPTED [UNANIMOUS]
Don Frantz, District B Representative
Jennifer Robinson, District A Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

16-A-24 Hawthorne at Parkside Apartments, LLC Annexation
Nichols presented staff’s report.
Weinbrecht opened the public hearing and no one spoke. Action will be taken at a
future meeting.

5.4

17-REZ-02 1620 Wackena Road Rezoning
Drye presented staff’s report.
JW Sharron, applicant, explained the reason for the rezoning. This parcel would fill in
the doughnut hole and will allow this parcel to have utility services.
Weinbrecht opened the public hearing and no one spoke.
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4.1

4.1

RESULT:
5.5

REFERRED TO PLANNING & ZONING

17-REZ-01 6200 Holly Springs Road Rezoning
Beerman presented staff’s report.

Weinbrecht opened the public hearing and no one spoke.
Bush asked how many units allowed with the total development plan. Beerman
answered that the zoning conditions are not related to density. She stated there
could be up to six units per acre for the total area.
Smith stated that that this is an odd location and there needs to street improvements
to help with traffic mitigation. Weinbrecht asked for information for future road
improvements.
Beerman stated that improvements to the front of the property were part of a zoning
condition for the larger parcel. Transportation and Facilities Director Jerry Jensen
stated that once all the improvements proposed by developers, it will give us two
lanes each way on the frontage of the parcel.
George asked how the street improvements are related to the expansion of the Holly
Springs Road. Jensen stated that when the development is approved, the Town
would acquire the right of way for the expansion and the necessary funding.
Frantz stated that he hates to lose a nice, single family house. Yerha agreed.
Weinbrecht stated his concern with the density of commercial or townhomes in this
area. He cautioned council to be aware of that as we continue to review projects in
this area.
Bush had concerned that this development is happening in piecemeal fashion and all
the impacts may have not been reviewed.

RESULT:
5.6

REFERRED TO PLANNING & ZONING

FY 2018 Community Development Block Grant (CDBG) Annual Action
Plan
Smith presented staff’s report.
Weinbrecht opened the public hearing.
Pastor Tyner of White Oak Foundation and Baptist Church thanked council for their
support for the foundation throughout the years. He stated shared a handout with
council, attached to and incorporated here in as Public Speaks Out Exhibit A. He
asked that council continue to support the cause to help the organization help the
community.
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Richard Ladd, representative of the owner, stated that the rezoning will fill in the
doughnut hole on the plan. It will be in consistence will the surrounding parcels.

4.1

Holly Richard, president and CEO, of Tammy Lynn Organization. She explained that
the organization gives housing to children and adults with disabilities so they can live
and work in their community. She asked that council provide support to the
organization to allow them to buy a new home in Cary. She provided council with a
handout, attached to and incorporated here in as Public Speaks Out Exhibit B.

Lyle Gardner with Evergreen Construction Company spoke to the Council about the
need for senior housing in the community. He provided an example of the proposed
units on Ryan Road that have already been spoken for and there has been no
advertising for his company. He asked for council’s continued support.
Jim Middleton, Land Acquisition Manager for Habitat for Humanity, asked for the
Town’s continued support for affordable housing for owners. He provided an overview
of the data and the impact it has on the community. He explained how the program is
support by the community throughout volunteer support.
Justin Booth of Carying Place, thanked council for their continued support through
federal grant funding. He explained the purpose of Carying Place and how they help
the families. He asked for their continued support to grow the organization and move
it forward.
Daniel Sargent of Rebuilding Together of the Triangle, Inc. explained how his
company helps to modifiy people’s houses and fix repairs so people can stay in warm
and safe homes. He thanked council for their past support and asked them for
continued support moving forward.
Weinbrecht closed the public hearing.
Frantz asked staff when the response from the federal government about funding.
Smith stated at this time staff is moving forward with the amount that was budged
last year.

RESULT:
6.

NO VOTE WAS TAKEN.

DISCUSSION ITEMSX
6.1

Request for Waiver of the Waiting Period for a Subsequent Rezoning
Application
Grannan presented staff’s report.
Frantz stated that the plan allows up to 2.5 units per acre, not required up to that
amount. He would like to see a better product if they are trying to achieve higher
density.
Motion to approve staff's recommendation.
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Howard Manning, Dorcas Ministries, thanked council for their support and provided
council with a handout, attached to and incorporated herein as Public Speaks Out
Exhibit C. He explained how Cary as a community take cares of each other. He
explained how the ministries use the block grant to better the community.

4.1

RESULT:
MOVER:
SECONDER:
AYES:
6.2

APPROVED [UNANIMOUS]
Lori Bush, At-Large Representative
Ken George, District D Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

2017 Cary/Apex Water Treatment Facility Agreement with Apex
Adkins presented staff’s report.

Motion to approve staff's recommendation.

RESULT:
MOVER:
SECONDER:
AYES:
6.3

APPROVED [UNANIMOUS]
Lori Bush, At-Large Representative
Ed Yerha, Mayor Pro Tem - At-Large Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

Bid Award for the Kilmayne Drive Elevated Water Storage Tank
Hirt presented staff’s report.
Council commended the staff for the report and presentation. Bush stated that this
tank will be different than our current tanks - the top and base will be two different
colors.
Motion to approve staff's recommendation.

RESULT:
MOVER:
SECONDER:
AYES:
6.4

APPROVED [UNANIMOUS]
Jennifer Robinson, District A Representative
Don Frantz, District B Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

Stadium Naming Rights Agreement at WakeMed Soccer Park
McRainey presented staff’s report.
Motion to approve staff's recommendation.

RESULT:
MOVER:
SECONDER:
AYES:
7.

APPROVED [UNANIMOUS]
Ken George, District D Representative
Jennifer Robinson, District A Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

CLOSED SESSIONX

At 8:43 p.m., Council Member Bush moved to start the closed session with the following motion:
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Frantz thanked staff for work on the Town’s long range water plan.

4.1

RESULT:
MOVER:
SECONDER:
AYES:
8.

MOVED TO START CLOSED SESSION [UNANIMOUS]
Lori Bush, At-Large Representative
Ed Yerha, Mayor Pro Tem - At-Large Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

ADJOURNMENTX

Meeting was adjourned at 8: 53 p.m.

RESULT:
MOVER:
SECONDER:
AYES:

ADJOURNED [UNANIMOUS]
Ken George, District D Representative
Jennifer Robinson, District A Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha
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Pursuant to G.S. 143-318.11(a)(3), I move that we hold a closed session to:
1) Consult with attorneys employed by and/or retained by the town in order
to preserve the attorney-client privilege between the attorneys and the town.
Among other things, the council expects to receive advice concerning the
following lawsuit(s): the City of Fayetteville and Public Works Commission
of the City of Fayetteville v. The N.C. Environmental Management
Commission et al.; 2)To prevent the disclosure of information that is made
privileged or confidential by g.s. 143-318.10(e).

2.1
4.1

Staff Report for Town Council
Meeting Date: March 30, 2017
Ratification of Cary Community Plan
Purpose: Ratification of Cary Community Plan
Prepared by: Lisa Glover, Town Attorney's Office

Executive Summary: On January 24, 2017, after concluding an ambitious and unprecedented four-year
planning effort, the Town Council adopted the 2040 Cary Community Plan and authorized staff to make several
amendments to the Plan prior to publishing the final version of the Plan. Staff has made those edits and the
final Plan is now available on the Town’s website.
Recommendation: The Council adopt the attached Resolution ratifying the adoption of the 2040 Cary
Community Plan.

Background: A citizen committee representative of the demographic makeup of Cary,
various occupations, and geographic areas of town was appointed by the Town Council at
the end of 2012 to help guide the development of a new comprehensive plan. This group,
known as the Committee for the Future (CFTF), met 24 times over a 3-year period to learn
more about existing plans and policies, provide input, test assumptions, review draft
products, and generally steer the effort to ensure that it met community expectations. They
were also heavily involved in designing meetings, publicizing and facilitating public
meetings, and serving an important role as hosts and ambassadors to their fellow citizens.
Since this effort involved an update of the Town’s transportation plan, another group of
stakeholders participated on a Transportation Advisory Group (TAG). They, too, met
numerous times to focus on transportation challenges and future needs for auto, transit,
bicycle, and pedestrian modes of travel.
A nationally-recognized consulting team provided
their expertise both behind the scenes and out in
the community. Clarion Associates served as the
lead consultant. They were supplemented by experts
from PlanningNext (community outreach) and
Vanasse-Hangen-Brustlin, Nelson-Nyygard, and Alta
Planning + Design (transportation, transit, and
pedestrian and bicycle mobility) to provide technical
assistance to staff and the committee in the
development of the plan. Review of background
data, design of the entire public involvement process, assessment of existing policies,
modeling of the transportation system, drafting of the complete plan document, and
presenting information and results were just a few of the consultant team’s key tasks.
Preparation of the new plan was broken into four phases: Phase I, Vision and Values; Phase
II, Community Choices; Phase III, Plan Framework; and Phase IV, Plan Adoption. The overall
process for developing the Cary Community Plan was named “Imagine Cary.”
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Speaker: Jeff Ulma, Planning Department

2.1
4.1

The project website at www.imaginecary.org has provided a
transparent portal into the project at each stage. In the
end, hundreds of Cary residents and business leaders
participated, sharing thousands of concerns, ideas, and
aspirations. There is no doubt that Imagine Cary has been
a true community effort.
The Cary Community Plan
The Cary Community Plan is designed to be broad &
general in scope, flexible to ensure lasting value and agility
when using it to make decisions, and based on many
interconnected, written policies instead of detailed land use map designations. For some
portions of the community, it gives more detailed guidance in several “Special Planning
Areas” like Downtown.
An in-depth review of the plan reveals five main themes. These emerged from our analysis
and public input as key areas to concentrate on in the future. They include:
1. Protect What We’ve Created,
2. Grow and Sustain Our Economy,
3. Meet the Needs Of Our Changing Population,
4. Grow Strategically, and
5. Balance Growth With Mobility And Services.
The plan is divided into ten chapters by topic as follows:
Chapter 1: Foundations (demographics and trends)
Chapter 2: Live (housing policies)
Chapter 3: Work (employment and economic development)
Chapter 4: Shop (commercial and retail centers)
Chapter 5: Engage (parks, recreation and historic preservation)
Chapter 6: Shape (land use and transitions)
Chapter 7: Move (transportation)
Chapter 8: Serve (public safety and utilities)
Chapter 9: Act (implementation strategies)
Chapter 10: Appendices
Each chapter presents background information on challenges and opportunities facing Cary,
followed by policy and intent statements to address them. The final section of each
individual chapter includes a set of strategic initiatives and actions to carry out the policy
direction. Chapter 9, Act, combines all implementation steps in one place to guide upcoming
activities.
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Over the life of the project, the Town Council budgeted just over $1 million in contracted
services to get the job done. Collectively, the staff (from all Town departments), committees,
consultant team, Planning & Zoning Board, and Town Council have devoted over 40,000
hours of time to this extremely important project which lays out the vision and direction for
the community over the next few decades.

2.1
4.1

Discussion: The Town Council on January 24, 2017 adopted a Resolution (“Resolution”)
adopting the 2040 Cary Community Plan identified as the “Council Final Public Meeting
Draft [Jan. 24, 2017]” (“Public Meeting Draft”) and on file in the Planning Department, as
the Comprehensive Plan for the Town of Cary, with the following amendments:
(1)
Change the names of the “Neighborhood” development categories as follows:
 “Classical” is changed to “Traditional;”
 “New Classic” is changed to “Mixed;” and
 “Contemporary” is changed to “Suburban.”
(2)
Make revisions and clarifications authorized by the Resolution, including
revisions and clarifications that may be necessary to conform all Plan ‘Neighborhood’
references to the name changes above.
(3)
Include Gale Adcock on the cover page on list of contributors.
The Resolution further authorized the Town Manager, through staff as directed by the
Manager, to revise or clarify map or document style, format, text, or layout to enhance
clarity; add explanatory text or labels; correct spelling or grammar; and make other edits to
the style, wording, or presentation of the Public Meeting Draft that does not alter its
meaning, interpretation, or recommendations prior to publication of the final, adopted
version of the Comprehensive Plan.
Since the January 24, 2017 adoption of the Comprehensive Plan, staff has prepared a final
version of the Comprehensive Plan identified as “Adopted January 24, 2017” (“Final Plan”)
which incorporates each amendment authorized by Council and makes other edits to the
Public Hearing Draft that do not alter its meaning, interpretation, or recommendations.
Staff has also added the following language to Chapter 7, in recognition of the efforts of Lori
Cove in the preparation of the Comprehensive Plan. Ms. Cove was injured in a tragic
accident on October 17, 2016, and has been unable to return to work since that time.
We dedicate Chapter 7 – MOVE – to Town of Cary Transportation and Facilities
Director Lori Cove, P. E. As an accomplished engineer, dedicated public servant, and
six-time Ironman, no one better understands or appreciates the life-changing
opportunities that extraordinary transportation offers to each person in our
community. Her hard work will help keep Cary great for generations to come, and her
friendship, strength, and inspiration will remain with us always.
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Overall, the new Cary Community Plan reinforces a considerable amount of existing policy
direction. These policies include such items as focusing higher density, mixed-use
development in only certain locations which are appropriate and emphasizing downtown as
a place for continued redevelopment and community investment. But the plan also adds
some new components. For instance, it seeks to address economic development like never
before. Policies strive to integrate transportation and land use to the highest degree and
balance the provision of more housing choices for more segments of the community with the
need to stabilize and protect already-established neighborhoods. Finally, the new plan
recognizes the changing nature of Cary with policies and guidance for handling the expected
wave of future development which will occur through redevelopment and infill.

2.1
4.1

The Final Plan, with the amendments discussed above, is available on the Town’s website
and on file in the Planning Department. Staff has provided hard copies to Council members
and Planning and Zoning Board members. Adoption of the attached Resolution will ratify
Council’s January 24, 2017 action and establish the Final Plan as the official
Comprehensive Plan for the Town.
Fiscal Impact: N/A

History:
03/30/17

Town Council

Ulma presented staff’s report.
Weinbrecht presented Ulma with a proclamation for his years of service to the Town. Town Manager
Sean Stegall, Assistance Town Manager Russ Overton, and Council Members expressed their
gratitude for Ulma’s service and commitment to the Town.
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#2385

2.1.a
4.1

WHEREAS, in 2012, building on our commitment to planning, transparency and citizen
involvement, the Town of Cary undertook an ambitious four-year planning effort, led by Planning
Director Jeff Ulma, to update Cary’s comprehensive plan; and
WHEREAS, “Imagine Cary” was a first-of-its-kind effort by the Town to update and connect its
many specific topic plans into a single, integrated and comprehensive policy guide for the future. It also
marked the first time in the Town’s planning history to simultaneously generate a coordinated and
integrated economic, land use, and transportation vision for the Town; and
WHEREAS, the 2040 Cary Community Plan was developed using the most robust public
engagement process in the Town’s history. The planning process actively sought public input using a
variety of traditional and innovative web-based methods to educate and engage the community; and
WHEREAS, after publishing the required notice and holding a public hearing, the Town Council
on January 24, 2017 adopted a Resolution (“Resolution”) adopting the 2040 Cary Community Plan
identified as the “Council Final Public Meeting Draft [Jan. 24, 2017]” (“Public Meeting Draft”) and on file
in the Planning Department, as the Comprehensive Plan for the Town of Cary, with the following
amendments:
(1) The names of the “Neighborhood” development categories are changed as follows:
 “Classical” is changed to “Traditional;”
 “New Classic” is changed to “Mixed;” and
 “Contemporary” is changed to “Suburban.”
(2) Any revisions and clarifications authorized by the Resolution, including revisions and
clarifications that may be necessary to conform all Plan ‘Neighborhood’ references to the name
changes above.
(3) Include Gale Adcock on the cover page on list of contributors; and
WHEREAS, the Resolution further authorized the Town Manager, through staff as directed by
the Manager, to revise or clarify map or document style, format, text, or layout to enhance clarity; add
explanatory text or labels; correct spelling or grammar; and make other edits to the style, wording, or
presentation of the Public Meeting Draft that does not alter its meaning, interpretation, or
recommendations prior to publication of the final, adopted version of the Comprehensive Plan; and
WHEREAS, since the January 24, 2017 adoption of the Comprehensive Plan, staff has
prepared a final version of the Comprehensive Plan identified as “Adopted January 24, 2017” (“Final
Plan”) which incorporates each amendment authorized by Council and makes other edits to the Public
Hearing Draft that do not alter its meaning, interpretation, or recommendations; and
WHEREAS, in addition, staff has added the following language to the first page of Chapter 7:
We dedicate Chapter 7 – MOVE – to Town of Cary Transportation and Facilities Director Lori
Cove, P. E. As an accomplished engineer, dedicated public servant, and six-time Ironman, no
one better understands or appreciates the life-changing opportunities that extraordinary
transportation offers to each person in our community. Her hard work will help keep Cary great
for generations to come, and her friendship, strength, and inspiration will remain with us always.
WHEREAS, the Final Plan, with the amendments discussed above, has been prepared and is
available on the Town’s website and on file in the Planning Department.
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RESOLUTION
OF THE CARY TOWN COUNCIL
ADOPTING CARY COMMUNITY PLAN

2.1.a
4.1

1. The 2040 Cary Community Plan identified as “Adopted January 24, 2017” and on file in the
Planning Department and available on the Town’s website, is hereby ratified as the adopted
Comprehensive Plan for the Town of Cary. The Comprehensive Plan also includes the
following documents previously adopted by the Town Council:
a. Chatham County Town of Cary Joint Land Use Plan (2012, amended 2016)
b. Historic Preservation Master Plan (2010)
c. Parks, Recreation, & Cultural Resources Master Plan (2012)
d. Public Art Master Plan (2012)
e. HUD Consolidated Housing and Community Development Plan 2014-2018 (2014)
2. Chapter 7 “Move” of the Cary Community Plan, together with all related appendices, is hereby
ratified as the adopted Comprehensive Transportation Plan for the Town of Cary.

Ratified this the ___ day of March, 2017.

__________________________________
Harold Weinbrecht, Jr., Mayor
ATTEST:

___________________________
Virginia H. Johnson, Town Clerk
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NOW THEREFORE, The Town Council of the Town of Cary resolves that:

4.1

TOWN COUNCIL WORK SESSION MINUTES
February 21, 2017, 6:00 PM
Police Department Training Room
120 Wilkinson Avenue, Cary, NC 27513

DRAFT (contact the Town Clerk’s office at (919) 469-4011 for official minutes)

1.

Call To Order
Weinbrecht called the meeting to order at 6:03 p.m

2.

For Discussion
2.1

Proposed Wake County Transit Plan FY18 Work Plan and Public Involvement
Boylston introduced the agenda item and introduced the Transit staff. His staff included
Adam Howell, Transit Planner; Ana Orlowsky, Transit Marketing Specialist; and Christine
Sondej, Transit Planner (Grants & Special Projects).
The Transit staff presented staff’s report. The presentation is attached and incorporated
herein as Exhibit A.
Discussion and Questions after the Presentation:
 Weinbrecht asked which groups are making the recommendations for funding. Staff
answered that the local government units will recommend projects to the Wake
County Transit Planning Advisory Committee (TPAC). The TPAC determines where the
funding will be allocated by looking at projected financial models. The TPAC’s
recommendation will go to the Capital Area Metropolitan Planning Organization
(CAMPO) and GoTriangle Executive Board for approval. Approval is needed from both
groups, if they disagree, then Wake County will take additional steps.
 Boylston shared that we have two seats on the TPAC, with the option to use weighted
voting. He shared there was originally no actions planned for Wake Transit Funding in
the FY18 budget, but Cary staff worked to identify projects that could be done with
existing capital and worked to include those in the upcoming budget.
 Bush stated that she is excited about Sunday service, but has received more
requests for expanding the service area. Boylston stated the expansion of service
area is not as there is not enough capital funding to implement at this time. He
stated the areas that are recommended by council will be studied for future
consideration. Bush stated she would rather expanded the services to non-service
areas than add additional service to current locations. She provided Willow Creek as
an example that is not currently being served.
 Boylston shared that staff would study areas for future inclusion. He shared that this
is a county plan, so our requests are being considered along with others in the county
who want to expand their service.

February 21, 2017
Page 1
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Weinbrecht asked who is funding the bus maintenance facility. Sondej and Boylston
answered that CAMPO is funding a majority of the facility. The land acquisition was
approved at a past January Council meeting.
Frantz asked about the study for the downtown multiple mode facility
implementation. Boylston stated that there will be a study, beginning in July, to
determine projects to spend the funding on, including locations. Sites other than the
current depot will be considered.
Robinson asked for more information about the five year capital plan. Boylston stated
that the capital plan will be part of the consultant’s study. She asked if a Western
Cary route will be included in that plan. Boylston stated he was unsure and it would
be determined out of the service plan.
Weinbrecht asked for a short executive summary of TPAC meeting be reported back
to council. Stegall stated that summary could be included in the weekly report.
Bush asked for an update on technology improvements with our transit. Boylston
answered that one of the future implementations will be fare technology, allowing
people to pay via mobile device. Currently, riders can use the Rider, a transit app, to
see where the buses are on the route throughout the Triangle. He confirmed that
there is Wifi on all the buses.
George asked about the funding of $3 million throughout the county and wanted to
make sure that Cary is receiving its fair share. Boylston stated that Cary is receiving
36% of the allocated funding for all municipalities.
Council thanked the transit staff for their commitment to our Town and the work that
they have improved to community.

Stegall thanked staff for their work on this presentation and announced that Mr. Boylston
will be retiring at the end of March. Boylston thanked Stegall for his leadership and
dedication to transit.
3.

Closed Session
No closed session was held.

4.

Adjournment
Weinbrecht adjourned the meeting at 6:58 p.m.

February 21, 2017
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Staff Report for Town Council
Meeting Date: February 21, 2017
Proposed Wake County Transit Plan FY18 Work Plan and Public Involvement
Purpose: Review Wake County Transit Plan implementation primer, obtain Council feedback and support for
the proposed FY18 Work Plan, and gain input and approval for proceeding with public involvement and
comment on the proposed FY18 Work Plan.
Prepared by: Christine Sondej, Transportation and Facilities Department

Executive Summary: The objectives of this Council Work Session are: 1) Present a primer on Wake County
Transit Plan (WCTP) implementation and timeline; 2) Present the proposed WCTP FY18 Work Plan which
includes transit capital and operating projects proposed within the Town as well as other regional projects; 3)
Present the public review and comment activities and timeline for the proposed FY18 Work Plan and
associated GoCary service changes.
The final proposed WCTP FY18 Work Plan, including any public comments received, may then be presented to
the Town Council in May 2017. CAMPO and GoTriangle boards will consider the final WCTP FY18 Work Plan for
approval in May or June 2017.
Recommendation: No Council action required.

Background: GoCary, formerly C-Tran, was established in
2001. It has grown from a small door to door program
operating 8 vans and providing about 100 trips a day, to a
full-fledged general fixed route and door to door system with
30 vehicles providing about 1,000 trips a day. Since
inception, GoCary has provided nearly 2.5 million passenger
trips to jobs, shopping, medical appointments, social
activities, and more. GoCary has been and continues to be a
vital mobility option for seniors, youth and the general public; an economic development and
employment catalyst; and an affordable opportunity for choice and upward mobility. GoCary
has continued to grow and improve our transit services to meet the diverse mobility needs of
our rapidly growing citizenry as well as visitors throughout the region.

The “Wake County Transit Plan” (WCTP) was unveiled in
December 2015 as the strategic regional transit vision,
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Speakers: Ray Boylston, Adam Howell, Ana Orlowsky and Christine Sondej, Transportation & Facilities

2.1
4.1

In order to achieve these goals, the WCTP is funded through a bundle of investment sources.
These sources include the one-half percent (1/2%) sales and use tax approved by Wake
County voters on November 8, 2016, which is the primary source of funding, as well as
federal, state, and local funds, farebox revenues, the Regional Transit Authority Registration
Tax, and the new $7 Wake County Vehicle Registration Tax. On January 24, Council
authorized the Manager to enter into an “Interlocal Agreement for the Administrative
Distribution of the Wake County $7 Vehicle Registration Tax,” which allocates Cary’s share of
the new vehicle registration tax to be used for implementation of the WCTP.
Participation in the WCTP will provide the Town access to significant funding for transit
service and contribute to the continued growth and success of GoCary. The passage of the
sales tax referendum and adoption of the WCTP were momentous in terms of providing a
stable and secure funding source to increase the quality, service, and coverage of transit
now and in the future. The Town’s GoCary system will significantly benefit from this new
revenue source to continue our tradition of providing excellent transit service with a focus on
safety and customer service.
Discussion: In order to successfully implement the WCTP, there are a number of next steps
that must occur within a compressed timeline. To aid Council in understanding the next
steps for implementation of the Plan, a primer presentation created by the WCTP Transit
Planning Advisory Committee (TPAC) will be provided. This primer provides an overview of
the Plan, including funding sources and the implementation process. Other details of the
primer include: main goals of the Plan; current work underway by TPAC towards Plan
implementation; implementation agreements that are necessary; and overview of the
annual Work Plan process and timeline. The annual Work Plan is the programming method
for eligible WCTP-funded projects.
While the WCTP is regional in nature, it requires context and implementation at the local
level. The Town is a vital piece in Plan success. Currently, the Work Plan development is in
the initial stages requiring local conversations and planning as well as Town Council review.
Town staff and officials have been working closely with Wake County, CAMPO, and
GoTriangle on WCTP activities, and the Town has
significant representation throughout the WCTP
implementation structure.
The Town has two staff representatives on the TPAC,
which is the technical, advisory committee for WCTP
implementation consisting of representatives from
jurisdictions covered by the Plan. Additionally, the
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and was adopted by Wake County, the Capital Area Metropolitan Planning Organization
(CAMPO), and GoTriangle in May and June 2016. The WCTP will guide future transit
investment toward a robust, efficient regional transit system. The goals of the plan are to:
 Connect the region
 Connect all Wake County communities
 Create frequent, reliable urban mobility
 Enhance access to transit.

2.1
4.1

The next step in WCTP implementation is to review and approve the WCTP Master
Participation Agreement (formerly called the Joint Agency Agreement). This is a long term
agreement between all regional partners that documents the high level ground rules for the
implementation of the Plan and will allow participation in Plan revenues and
implementation. The Agreement will be presented to Council this spring. Once this
agreement is executed, the Town will be eligible to receive WCTP funding for GoCary
projects.
Simultaneously, Transit staff is working with TPAC to develop the WCTP FY18 Work Plan,
which includes all capital and operating projects proposed for WCTP funding in FY18. The
draft FY18 Work Plan includes proposed, prioritized transit investments to improve GoCary
through increased frequency, expanded service, and efficient connections with other transit
systems in the region. The staff recommended package of Town projects included in the
draft FY18 Work Plan and proposed as 100% funded with WCTP funds include:
GoCary Service Changes
New Fixed Route Sunday Service (hourly frequency)
Federally-required complementary paratransit service on Sunday
Increased Frequency for Fixed Route Midday Service
Service Changes Subtotal

$391,182
$85,000
$362,340
$838,522

Capital Projects
Bus Operations and Maintenance Facility (Design)
Bus Stop Improvements
Bus Stop Sign Replacement
Downtown Multimodal Facility (Feasibility Study)
Capital Projects Subtotal

$1,000,000
$495,000
$43,000
$300,000
$1,838,000

Operating Projects
Transit Capital Projects Coordinator (new position and start-up office costs)
New fixed route vehicle capital leases for future service expansion (2 vehicles)
Marketing Program
Operating Projects Subtotal

$147,413
$100,000
$35,000
$282,413

Total Town Projects $2,958,935
Transit staff will take the proposed FY18 Work Plan and associated GoCary service changes
out for public review and comment in concert with other WCTP partners, and consistent with
Town Policy. Policy Statement 172, “Public Comment for Proposed Transit Fare and Service
Changes,” provides that public outreach activities will take place prior to implementation of
any GoCary service increases.
FY18 Work Plan Timeline:
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Town is well represented on the WCTP approval bodies as Mayor Weinbrecht represents the
Town as the Vice Chair of the CAMPO Executive Board and Council Member Robinson
represents the Town as the Chair of the GoTriangle Board of Directors. The Town’s voice is
heard throughout WCTP implementation, and the Town will generally have autonomy on
Town projects.

The FY18 Work Plan includes prioritized, easy to implement Town projects to demonstrate
an early payoff to the community after the successful sales tax referendum. Annually, the
Town will develop proposed projects for inclusion in the WCTP Work Plan on a less
compressed timeline than FY18. Development of the proposed FY19 Work Plan will begin in
the fall of 2017 and will involve expanded Town and public outreach and comment
activities. With the implementation of the Plan over the next ten years and beyond, the Town
will be in a great position to benefit from enhanced frequent bus service, new bus routes,
new bus infrastructure and amenities, as well as bus rapid transit and commuter rail options
connecting throughout the Triangle.
Cary 2040 Community Plan Conformance: The Cary Community Plan is the adopted, longrange comprehensive plan for the Town. As such, it is important that the proposed FY18
Work Plan projects are consistent with the goals and objectives contained in the Plan. The
FY18 Work Plan supports the efforts of the Cary Community Plan specifically by addressing
the following policies within the Move Chapter:
Policy 3: Design Transportation Infrastructure to Address Land Use Context.
 Bus stop improvements will provide more accessible, safe, and comfortable waiting
areas for bus service and will be designed in a context-sensitive way.
 Bus stop improvements will increase the walkability of the Town by providing
accessible and comfortable pedestrian connections between bus stops and
destinations.
 The Downtown Multimodal Facility Feasibility Study will address multimodal
transportation needs including bus rapid transit, commuter rail and regional and
local bus service options within Downtown Cary and incorporate context-sensitive
design, community character, and aesthetics.
Policy 4: Focus Investments on Improving Connections and Closing Gaps.
 Proposed GoCary service changes will provide increased frequency midday Monday
through Saturday which will allow for greater connections between destinations
within the Town and regionally with increased connections to regional transit
systems.
 Proposed Sunday service will provide greater travel options to employment centers,
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2.1
4.1

2.1
4.1

neighborhoods, and mixed use commercial developments for non-peak employees
and the general public.

The proposed FY18 Work Plan targets the first and second opportunities to grow GoCary’s
ridership as identified in the Imagine Cary Transit Element, by providing more frequent
service and expanded service days. The FY18 Work Plan also addresses other Imagine Cary
vision achievement strategies by continuing the implementation of ADA pedestrian
improvements, creating a balanced transportation system by evaluating corridors for bus
rapid transit, leveraging projects as opportunities for context-sensitive solutions, and making
strategic investments in transportation by exploring cost-sharing of facilities and operational
efficiencies. The FY18 Work Plan also supports Policy 7 within the Work Chapter to ensure
the economic growth and vitality of Downtown Cary by continuing to invest in and support
development of a vibrant town center. The Downtown Multimodal Facility Feasibility Study
will provide significant enhancement to Downtown Cary, including new, efficient multimodal
transportation options and improvements to the built environment with a new facility.
Fiscal Impact:
All WCTP projects are 100% funded with WCTP funding. The special tax district that
administers the WCTP funding is mandated by law to use the net proceeds of the new sales
and use tax only for financing, constructing, operating, and maintaining public transportation
systems, and may only use the net proceeds to supplement, and not to supplant or replace,
existing funds or other resources for public transportation systems. If the Town commits to
participating in the WCTP by signing the Master Participation Agreement, the Town will be
expected to maintain existing levels of local resources currently supporting public
transportation systems.
Summary of Work Session Objectives:
The objectives for the work session are to allow the Town Council to:
1. Review the WCTP high-level primer (Attachment A) to gain an understanding of the
WCTP implementation process and timeline (the TPAC has requested that this
presentation be provided to all WCTP associated parties);
2. Review the proposed FY18 WCTP Work Plan (includes regional and local capital and
operating projects proposed for funding through the WCTP in FY18, with an emphasis
on Town projects); and
3. Review the proposed public review and comment activities and timeline on the
proposed FY18 Work Plan and associated GoCary service changes, including
regionally coordinated public informational meetings and a 30-day public review and
comment period in the March/April 2017 timeframe.

Packet Pg. 20
24

Minutes Acceptance: Minutes of Mar
Feb 30,
21, 2017 6:30
6:00 PM (Consent Agenda)

Policy 7: Target Transit Investments.
 Proposed service changes support and sustain mobility choice and improve existing
GoCary operations.
 Proposed GoCary service changes were prioritized based on the demands of current
GoCary riders, to attract new riders to the system, and the ease of implementation
since there is a compressed timeline in FY18.
 Proposed service changes include increased frequency, expanded service to a new
service day, and efficient connections with other transit systems in the region.

2.1
4.1

#2258
Town Council

Boylston introduced the agenda item and introduced the Transit staff. His staff included Adam
Howell, Transit Planner; Ana Orlowsky, Transit Marketing Specialist; and Christine Sondej, Transit
Planner (Grants & Special Projects).
The Transit staff presented staff’s report. The presentation is attached and incorporated herein as
Exhibit A.
Discussion and Questions after the Presentation:

Weinbrecht asked which groups are making the recommendations for funding. Staff
answered that the local government units will recommend projects to the Wake County Transit
Planning Advisory Committee (TPAC). The TPAC determines where the funding will be allocated by
looking at projected financial models. The TPAC’s recommendation will go to the Capital Area
Metropolitan Planning Organization (CAMPO) and GoTriangle Executive Board for approval. Approval
is needed from both groups, if they disagree, then Wake County will take additional steps.

Boylston shared that we have two seats on the TPAC, with the option to use weighted voting.
He shared there was originally no actions planned for Wake Transit Funding in the FY18 budget, but
Cary staff worked to identify projects that could be done with existing capital and worked to include
those in the upcoming budget.

Bush stated that she is excited about Sunday service, but has received more requests for
expanding the service area. Boylston stated the expansion of service area is not as there is not
enough capital funding to implement at this time. He stated the areas that are recommended by
council will be studied for future consideration. Bush stated she would rather expanded the services
to non-service areas than add additional service to current locations. She provided Willow Creek as
an example that is not currently being served.

Boylston shared that staff would study areas for future inclusion. He shared that this is a
county plan, so our requests are being considered along with others in the county who want to
expand their service.

Weinbrecht asked who is funding the bus maintenance facility. Sondej and Boylston
answered that CAMPO is funding a majority of the facility. The land acquisition was approved at a
past January Council meeting.

Frantz asked about the study for the downtown multiple mode facility implementation.
Boylston stated that there will be a study, beginning in July, to determine projects to spend the
funding on, including locations. Sites other than the current depot will be considered.

Robinson asked for more information about the five year capital plan. Boylston stated that
the capital plan will be part of the consultant’s study. She asked if a Western Cary route will be
included in that plan. Boylston stated he was unsure and it would be determined out of the service
plan.

Weinbrecht asked for a short executive summary of TPAC meeting be reported back to
council. Stegall stated that summary could be included in the weekly report.

Bush asked for an update on technology improvements with our transit. Boylston answered
that one of the future implementations will be fare technology, allowing people to pay via mobile
device. Currently, riders can use the Rider, a transit app, to see where the buses are on the route
throughout the Triangle. He confirmed that there is Wifi on all the buses.

George asked about the funding of $3 million throughout the county and wanted to make
sure that Cary is receiving its fair share. Boylston stated that Cary is receiving 36% of the allocated
funding for all municipalities.

Council thanked the transit staff for their commitment to our Town and the work that they
have improved to community.
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Stegall thanked staff for their work on this presentation and announced that Mr. Boylston will be
retiring at the end of March. Boylston thanked Stegall for his leadership and dedication to transit.
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Wake | Transit Plan Funding Sources
The Wake Transit Plan is moving into implementation.

New Funding Sources

Existing Funding Sources

$

½ Cent sales tax

$ Local and Regional Funding

$7 County vehicle registration Fee

$ Fare Box

$3 increase to regional vehicle registration

5% Vehicle rental tax

State & Federal support for new services

$ State, Federal
$5 Regional vehicle registration

Strings Attached to Sales Tax:

Legislation says we must use new money on new services, while maintaining existing levels of local
resources currently supporting transit in the County.

waketransit.com | @ waketransit
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Wake | Transit Plan Public Engagement
Creation and Passing of the Plan

2015
• Wake County led a new planning effort to
collect public input and design a new transit
plan. Over 250 public meetings were held to
receive input on the plan.
• All 12 municipalities, the transit authorities,
RTP, RDU, NCSU were part of a 73 member
advisory committee that included local citizen
leaders guided the planning process.
• Wake County developed a recommended Wake
County Transit Plan to be adopted by the
boards of CAMPO, GoTriangle, and the Wake
County Commission.

2016
• GoTriangle, GoRaleigh, CAMPO, Wake County,
and municipalities presented the plan to Wake
County residents and received feedback.
• CAMPO, GoTriangle, and the Wake County
Commission boards approved the
recommended plan.
• Wake County voters passed ½ cent sales tax on
the November ballot.
• Transit Planning Advisory Committee (TPAC)
was formed to administer plan and receive
input.

This Plan is Part of a Ten Year Time Horizon
waketransit.com | @ waketransit
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3
4
waketransit.com | @ waketransit
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Wake Transit Plan includes | “Four Big Moves”
Build Regional Connectors



Commuter rail
Regional express bus links to major employment
centers in RTP, Durham & Chapel Hill

Connections to all communities


30 & 60 minute service peak hour & commuter
services

Frequent Bus Service in Urban areas




Expand = weekends & evenings
Increase = 15 min service
Add = Bus Rapid Transit

More Access to Transit




Matching funds for local transit service
More paratransit service in rural areas
Expand & improve routes in urban core

4
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TPAC (Transit Planning Advisory Committee)
(ILA) An Interlocal Agreement was developed and signed to establish a
decision-making process where all stakeholders have a voice.

TPAC
Provisions have
been made for
weighted voting

Transit Planning Advisory Committee (TPAC) is the technical team
charged with implementing the adopted Wake Transit Plan.

TPAC makes recommendations on how the dollars are spent.

Policy decisions are sent to the governing boards simultaneously
for approval

TPAC Members
Wake County
Research Triangle Park
GoTriangle
CAMPO
NCSU
Apex
Cary
Fuquay-Varina
Garner
Holly Springs
Knightdale
Morrisville
Raleigh
Rolesville
Wake Forest
Wendell
Zebulon

Important for
members to be
engaged
to influence
decision making

waketransit.com | @ waketransit
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Current Work Underway | Preparing for FY 2019 & Beyond
• Public Engagement Strategy
o How TPAC will solicit and receive public input
o How Agencies will deploy public involvement for projects

• Staffing Model and Expectation Plan
o Administration of the Tax District
o Administration of the TPAC
o Administration of Planning, Studies, and Implementation

• Multi-Year Service Implementation Plan
o Prioritization of bus capital and operating projects
o How/when projects will deploy
o Who will provide particular services

• Transit Corridors Major Investment Study
o Bus Rapid Transit projects
o Commuter Rail projects

• Community Funding Area Program Management Plan
o How Community Funding Areas will work
o Capital, operating, administration policies, and funding

• Customer / Community Surveys
o Baseline for customer and community awareness and satisfaction
o Allows for measuring increase/decrease in awareness and satisfaction moving forward
waketransit.com | @ waketransit
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Implementation Agreements
Structure designed to ensure accountability & transparency

Long-Term Agreement

5 Year Operating Agreement

Joint Agency Agreement
(Feb. 2017)

Master Implementation
Agreement

• Overarching agreement for any party wishing
to benefit from use of Wake Transit tax funds
• Requirement to sign $7 vehicle registration
tax ILA to direct funds to the tax district
• Agreement addressing rules of engagement
for Wake Transit Implementation activities
• All Wake municipalities invited as signing
parties

• Agreement addressing logical grouping of
projects that drill down to programmatic
provisions
• Signatories are Specific Local Project
Implementers and GoTriangle as Tax District
Administrator

Annual Capital/Operating
Funding Agreements
• Legal authorization of funding for
projects for specified annual or biennial
period
waketransit.com | @ waketransit

11

Packet Pg. 37
33

Attachment: Attachment
Minutes Acceptance:
A-WCTP Primer
Minutes
Presentation
of Mar
Feb 30,
21, 2017
(22586:30
6:00
: Council
PM (Consent
Work Session
Agenda)
on Wake County

2.1.a
4.1

2.1.a
4.1

Attachment: Attachment
Minutes Acceptance:
A-WCTP Primer
Minutes
Presentation
of Mar
Feb 30,
21, 2017
(22586:30
6:00
: Council
PM (Consent
Work Session
Agenda)
on Wake County

Local Implementation
Local Conversations and Planning for Wake
Transit Implementation
City Council / Town Board

City Council / Town Board
TPAC
TPAC
CAMPO

GoTriangle

City Council / Town Board
Agreements
Implementation
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Annual Work Plan
Local Agency Input/Budget Requests
Sept/Oct

Draft Work Plan from TPAC

Released by November of FY prior

Agency and Public Comment

TPAC public participation process Dec – April

Updates to Council by TPAC Members
March | April

TPAC Final Workplan
April | May

Adoption by Go Triangle + CAMPO
May | June

Local Councils to include projects in budgets

waketransit.com | @ waketransit
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Wake Transit Plan | Timeline
January

Implementation Planning Begins

March

Establish Agreement allowing tax funds to be distributed for projects

April 1

½-Cent Tax collection begins

2017

2017

2017

May-June

Adopt FY2018 Work Plan and first year of operating & capital funding agreements

2017
July

20172018

Begin implementing small elements; run buses for more hours of the day, increase
weekend service, and add more buses per hour on high-volume routes.

July

2019- New routes and services. Planning Studies develop timelines + priorities.
2020

waketransit.com | @ waketransit
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4.2
4.1
Cary Town Council Minutes
Thursday, March 2, 2017, 6:30 PM
Council Chambers, 316 N Academy St., Cary, NC
DRAFT (contact the Town Clerk’s office at (919) 469-4011 for official minutes)

1.

COMMENCEMENT
Weinbrecht called the meeting to order at 6:30 p.m. and led the ceremonial opening.

Call to Order and Ceremonial Opening
Adoption of agenda
RESULT:
MOVER:
SECONDER:
AYES:
2.

APPROVED [UNANIMOUS]
Jennifer Robinson, District A Representative
Lori Bush, At-Large Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

QUASI-JUDICIAL PUBLIC HEARINGS

2.1 15-SP-056 Grande Heights Drive Grocery Store
Weinbrecht:

We are now at our first evidentiary hearing 15-SP-056 Grande Heights Drive Grocery
Store. This case is before us tonight because the applicant has requested a modification
to Town development standards. As a reminder to those in attendance, even though we
are in the council chamber, an evidentiary hearing is more like a court case. The council
acts like the judge, and we can only accept evidence that is competent, material, and
substantial. The North Carolina and the United States Constitution gives the applicant
certain due process rights in an evidentiary hearing that council must comply with. The
constitution really ties our hands on what evidence we can accept. And I apologize in
advance for what might seem a burdensome or complex process. We will consider
competent, material, and substantial evidence from anyone who testifies. By law, we can
only accept testimony from expert witnesses regarding whether this development will
affect property values and whether any increased traffic resulting from this development
will pose a danger to public safety. Those who are with us this evening intending to
testify that are not qualified as experts, we can accept testimony from you on factual
issues and what you have observed. Our contractual attorney, who is sitting to my left,
will help us determine who is an expert and what evidence we can consider. Hearing
procedures and detailed rules are attached to the printed agenda. All speakers who want
to speak during this public hearing must be administered an oath by our Town Clerk, Mrs.
Johnson, who is to my right. And at this time we’re going to pause to allow those
individuals who would like to speak at this public hearing to approach Mrs. Johnson and
receive their oaths. The council will take a pause during this time.

Virginia H. Johnson provided oaths to potential witnesses.
Weinbrecht:

At this time, I’ll ask council members if they’ve had any site visits, ex parte
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District D Representative Ken George: Present, Mayor Harold Weinbrecht: Present,
District C Representative Jack Smith: Present, District A Representative Jennifer
Robinson: Present, District B Representative Don Frantz: Present, At-Large
Representative Lori Bush: Present, Mayor Pro Tem - At-Large Representative Ed
Yerha: Present.

4.2
4.1

Yerha:

Other than seeing that email and not opening I’ve had no other communication.

Weinbrecht:

Ms. Bush?

Bush:

The same.

Weinbrecht:

Mr. Frantz?

Frantz:

Same.

Weinbrecht:

I had-did not read it other than what I said, so it will not impact me. Mr. Smith?

Smith:

Systems down.

Weinbrecht:

Robinson ?

Robinson:

I read the title of the email but not the email.

George:

Same thing. Just the subject is all I read.

Weinbrecht:

Okay. At this time, based on what you’ve heard from your council members, I’d invite any
party to this matter if they have an objection to a council member’s participation in this
hearing. Seeing no one, we’ll continue, and I’ll open the quasi-judicial public hearing. Mr.
Hales of our staff will introduce the hearing. Mr. Hales.

Hales:

Thank you, Mayor. As you indicated, the first hearing on tonight’s agenda is a request to
consider a parking reduction from 144 spaces required to 109 required spaces for a
retail grocery store located on Grande Heights Drive in Cary. The project is located in the
Northwoods PDD. It is a portion of a rezoning that was rezoned in 2014. It has always
been an office and commercial split site. That rezoning transferred 75% of the property
area to Harrison Bluffs Townhomes, which is currently under development. And this is
the remaining commercial piece that was located south of that. It’s immediately west of
the Harrison Pointe Shopping Center and north of the individual out parcels along
Harrison just north of Maynard Road. The property is bounded by four streets, North
Harrison creates the eastern property boundary. Sudbury Drive, the western. An
extension of Grande Heights Drive, which just recently opened, is the north, and then a
small, local street to the south. And their request tonight really is nothing about the
proposed use or the site layout itself. This really is a request for the parking reduction. It
is a 24% reduction. The proposed retail store is 35,962 square feet, which at one space
per 250 square feet is 144 spaces. And they are proposing and requesting you consider
a reduction to 109 spaces. Just for informational purposes that would support a roughly
27,250-square-foot retail space. So that concludes staff’s presentation. We will be
available following the applicant’s presentation for additional observations and
questions. Thank you.

Weinbrecht:

Thank you, Mr. Hales. At this time I’ll call on the applicant’s attorney to present
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communications, financial relationship, specialized knowledge, or close relationship to an
affected person to disclose. I will state up front that council did receive an email. I saw
the subject matter and maybe two or three words of the first sentence. And I don’t know
how many other council members saw that email or what they saw in that email. But that
we will disclose as a council. So starting on my left I’ll ask if we’ve had any other or ex
parte communication.

4.2
4.1

Barron:

Good evening, Mr. Mayor, members of the council. Jason Barron with Morningstar Law
Group here on behalf of the applicant. Here with me tonight are Mr. Richard Adams of
Kimley-Horn and Associates, who has performed the parking analysis that’s been
included in you all’s staff report. Also, here is Mr. John Kuzenski, who is an engineer with
Kimley-Horn who has been working on the engineering side of this, and who will cover
some of what I’ll call the adjacent uses associated with the site. I think that the testimony
will show you that the parking reduction in this particular situation makes a lot of sense,
and for two, I believe, primary reasons. The first is the Kimley-Horn parking analysis
shows that, I think, generally speaking, grocery stores are overparked. And that as they
have kind of reviewed the parking of grocery stores, they have determined that the
parking that’s associated with this site will actually have more parking than it could
theoretically need, based upon the trends in the area and the areas that they’ve studied.
Second, and what makes this such a great location for a grocery store also
correspondingly makes it a location where you don’t necessarily need as much parking,
and that is because there are so many adjacent uses that include residential. You have
multifamily-immediately adjacent to the site. You’ve got single-family detached to the
west of the site. You’ve got the townhomes that M/I has been developing to the north of
the site. So there is a lot of built-in kind of walkability associated with the site-bikeablity,
walkability. There’s multimodal options to get to and from this somewhat smaller grocery
option. And so because of that we believe the evidence will demonstrate that we have
satisfied the requirements of the ordinances for grant of this parking reduction. And we
look forward to you all’s support. So with that I will call my first witness, Mr. Richard
Adams of Kimley-Horn.

Adams:

Good evening. My name is Richard Adams. I’m a vice president with Kimley-Horn. I am a
practicing traffic engineer, and I also have done a lot of parking planning. I’ve been in
practice for about 25 years, and I’m a graduate of NC State University in civil engineering,
a master’s also in civil engineering from Georgia Tech, and I have a professional
engineers license here in North Carolina and two other states. And I have done dozens of
parking studies across the country. And, as Jason mentioned, I was specifically asked to
look at a potential parking reduction for this grocer at this location. And so in order to do
that, what we decided to do would be to count grocery stores at various locations in the
region that would either support or refute the requested reduction. And so with that. The
locations we counted-we had to find some locations. You will see there are not all
immediately in the site area, and that’s for one reason. We had to count, and in order to
do a parking count we obviously had to identify those vehicles that are parked for the
grocer and only the grocer. And so we had to find freestanding grocery stores. And,
frankly, that’s not very common. Right? They’re usually inline stores and things like that.
So that’s why you’ll see my locations are a little bit scattered. And you’ll see in a moment
that they are all indeed freestanding buildings. And we also wanted to select some that
were bigger than the proposed store and some that were smaller so that we could have
some relative size comparisons and not all have them too big or too small. And, of course,
as you know, the proposed grocery store we’re here to talk about is immediately or in the
near vicinity of the Aldi I’ve identified on the map here. So looking at each one of those
sites one at a time, this is the Aldi store that I’m sure you’re probably familiar with, just off
of Maynard Road near the proposed grocer. And, as you can see, of course it is a
freestanding building with readily identifiable parking field. This is the Earth Fare site,
which is technically in Morrisville. It is a freestanding store. There is a Mattress Firm in
the vicinity. It’s in the bottom-right corner of the picture here. What we did here was we
were able to generally identify the vehicles that were parked for the grocer. With-if they
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arguments and evidence in support of the application by addressing the applicable
approval criteria.

were obviously for the Mattress Firm, and you can see where those spaces would be,
then we threw those out. But if they were in doubt, we counted those as grocery store
parked vehicles in order to be conservative. This is the Walmart neighborhood market
near NC 55 in Cary; not the one closest to the proposed store, because that is connected
to a lot of other retailers. This one does have a fairly identifiable parking field. We
counted all three of the locations surrounding this store. But obviously did not count the
separate parking that is obviously for other users here. So this was actually pretty easy to
discern as well. And then we had to go out to Wake Forest to identify another one. This is
a Harris Teeter, obviously a freestanding building as well. They do have a small strip
center at the north end there. Pretty clear which vehicles were parked for that. But,
again, if there were any doubt, we counted those as grocery store vehicles as well. So a
little bit about the results. I won’t go into every number. I’m certainly available for
questions, and my study had lots and lots of detail in that regard. This is a summary of
the percent occupancy we found. As Jason mentioned, the-they were largely vacant. And
we counted weekday and weekend. And you can see the average of those as well as the
maximum observed vacancy-or excuse me, occupancy, which translate obviously into
vacancy on the last column there. And so your vacancy ranged from 36 to 71% at
maximum occupancy. So we did encounter a lot of vacancy on grocers. And it varied by
site. The demand just-it’s not on the slide, but the demand overall average was 1.82
parked vehicles per thousand square feet. And then the average of the maximum
observed demand was 2.4 parked vehicles per thousand square feet. Okay, and then
this is a little more detail for you. This is basically the four highest counts observed at the
four stores that we counted. And, again, as I pointed out before, the-two of them are
smaller, and two of them are larger than the proposed grocer. The proposed grocer is
35,000 square feet roughly, and you can see the vertical redline in the middle pointing to
that site and then 109 spaces-that’s the vertical access there-is the proposed number of
parking spaces for that store. And so you can see, I’ve got my Aldi at 15,000 square feet,
the Earth Fare at 23,000, and then both the Harris Teeter and the Walmart neighborhood
market were roughly 49,000 square feet. And so you can see the different occupancy
counts we obtained at those four sites. We ran a regression analysis, came up with a
best-fit line for that, and that’s the red dash diagonal line through the middle there, which
if we were coming up with a formula for the parking based on these maximum counts,
that’s what-probably what we would use. And you can see the 109 spaces at 35,000
square feet is well in excess of what that regression analysis comes up with. So, the staff
in their report had mentioned that two of these sites are-excuse me-are discount
retailers, two of them are not. And the proposed grocer is in that mold. And also
mentioned that there were some strip centers or other adjacent uses, so they mentioned
that possibly just the Aldi and Walmart neighborhood market were more relevant. We
think they’re all relevant, but I think the points made were worth considering as well. So I
simply drew a line between Walmart neighborhood market and Aldi just to look at those
two results as well. And you can see just looking at those two we still come up with an
analysis that shows we have more than adequate parking here. We like looking at all four
together because you’ve got four different brands, some larger, some smaller. But either
way you look at it we feel like it shows a very strong case that we’re going to have
adequate parking here and that we do have good data supporting that. The one other
thing I did want to point out, that, you know, we feel like this is a good, solid analysis. We
feel like the data definitely supports what we want to do, but if, hypothetically, the data is
wrong, you know, for whatever reason-and I don’t think it is, but if it were, the biggest
loser here is the proposed grocer. They’re here to support this reduction, and as you
probably know, in the immediate vicinity of this site-and we’ll have a little more on an
aerial in a second-you’ve got about 600 feet to a Harris Teeter, about 1,000 feet to an
Aldi, and about 1, 200 feet to a Walmart neighborhood market. If the parking is
inadequate here, people will vote with their feet, and the-obviously, the entity that will
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4.2
4.1

4.2
4.1

Barron:

We’ll move on.

Adams:

Okay, thank you.

Barron:

And now I’ll call Mr. John Kuzenski.

Kuzenski:

My name is John Kuzenski. I am an associate with Kimley-Horn. I’m a professional
engineer licensed in the state of North Carolina and two other states. I have a bachelor’s
degree in civil engineering and 13 years’ experience in the industry. I’m also serving as
the engineer of record for-as the site civil engineer for the project. As previously
mentioned, the proposed site is located within close proximity to residential
neighborhoods. Within a quarter-mile radius you have 39 single-family homes, 30
townhomes, 573 multifamily units all within a quarter mile. Adjacent to the Harris Teeter
on the east side is a 250-unit garden-apartment complex, just on the east side of
Harrison. All other remaining units that are proposed here in this slide are the residential
homes on the west side of Harrison that are in close proximity to this site. It’s important
to note that the Meridian at Harrison Pointe, those units are complete and constructed
and occupied; the aerial is just not complete. So what we’re saying is the majority of the
residential units are, on the west side of Harrison, accessible to the site. It’s also
important to note that Harrison Bluffs, the adjacent townhome community to the north, is
a 90-lot townhome subdivision that is currently under construction. The lots are platted
and the units are coming out of the ground, so those will be there before this site gets
started. Harrison Pointe Drive shares the same access drive to their community and will
be directly adjacent to the proposed grocery store. There are sidewalks on both sides of
Harrison Pointe, and the site driveway and pedestrian sidewalk route will line up directly
with the intersecting street for Harrison Bluffs, to provide access from the public right-ofway to the proposed building. Further, sidewalks and bike paths are located along
Sudbury, which is the street to the west, with convenient pedestrian access to the
proposed site. There is also a bus stop located along Harrison Avenue directly in front of
the site. So what we’re saying is we have multimodal access to our site by way of public
transit, sidewalks, and bike paths. Our proposed site plan also includes bike racks to
meet city requirements. In conclusion, based on the vast amounts of nearby residential
units and the evidence submitted by Richard Adams demonstrating the manner in which
the site is providing sufficient parking, it is my professional opinion that reduced number
of parking spaces advances the goals and purpose of the ordinance by providing efficient
relationships between land uses, maintaining and enhancing the character of the zoning
district, and avoiding vast expanses of empty parking lots, and also conserves the value
of buildings and land provided for a more efficient use of the land. It is also my
professional opinion that the reduced number of parking spaces are sufficient to satisfy
the demand for the parking expected for this use, especially considering to the extent to
which the nearby residential areas provide walkable opportunities to the site.

Barron:

Mr. Mayor, that concludes our presentation in chief. We would submit into evidence a
copy of the staff report as well as the associated attachments and ask the council to take
judicial notice of the context of the Land Development Ordinance and the Town’s other
adopted policies. And we’re here to answer any questions you may have.

Weinbrecht:

Thank you, Mr. Barron. At this time I’ll invite others who have been sworn in to speak, if
they’d like to speak in support of the application, to approach the podium one at a time.
Anyone else to speak in support of the application? Okay, we’ll move on. Cross-
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lose out is the proposed grocer here, so. I’m happy to answer any questions, or should
we just move on to the next?

4.2
4.1

Hales:

I’ll just add a couple points, and Mr. Adams actually stole a lot of my thunder. The closest
equivalent-this is an interesting case because it is a new player in the market in the
region. The closest equivalent we could come to from a use perspective-and, again, we’re
talking about user rather than use-but the closest size and product type is the Aldi, which
is located just to the southwest of this site. That site is overparked 144%, so 36%
vacancy. It actually means they’re using more than our required parking. But looking at
the numbers they provided in that single sample, they came up with an average usage of
3.3 spaces-or 2.98 spaces per thousand square feet, and a maximum of 3.3, which is
below our standard of four per thousand. If you take that ratio and translate it to the
proposed grocery store of 35,000 square feet, that works out, on average, to require 108
spaces, which is one space less than what they’re proposing. So their proposed parking
is hitting the average based on their study. It is slightly below the maximum usage they
identified on the weekends. While providing sufficient parking is the goal and purpose of
the parking section of the ordinance, there are other goals and purposes in the ordinance
that may come into play and you may want to consider. One of those is reduction on
impervious surfaces. Obviously, reducing the square footage on the site is approximately
35 spaces. That works out to about 5,670 square feet of parking spaces plus roughly
4,000 square feet of drive aisle for a total reduction of about a quarter of an acre less
pavement on the site than would normally be there if they provided those additional
parking spaces. Also, I’m sure everyone is aware of the way the topography works along
that section of Harrison as you drive up that large hill. These are just a couple shots of
the existing conditions. On the bottom is the site in question. You can see the drainage
going underneath the extension of Harrison Pointe Drive. And then on the top you can
see the retaining walls that were put in with Harrison Bluff. They will be doing a decent
amount of earthwork and a lot of retaining walls to make this site work. So that may and
obviously does limit their ability to provide additional parking on the site as proposed. So
that concludes our additional observations. We’re available if you have any questions.
Thank you.

Weinbrecht:

Thank you, Mr. Hales. Any cross-examination of Mr. Hales? Okay. We’ll now move-first I
have to ask if there has been any evidence that warrants a continuance of this hearing?
Okay. We’ll now move to the deliberative phase of the hearing. I would like to open with
a couple of my questions. The engineer that spoke of the traffic study, if we could have
him back. I had a career in this at one time, so I get real excited when you talk about
traffic study.

Adams:

Great.

Weinbrecht:

So I want to know the time of day and the duration of the traffic studies.

Adams:

Sure. And bear with me for a second. We had weekday and weekend counts. And I willand we looked into ITE documents to determine when they expected the peak. We didn’t
count every hour of every day, but we determined the times based on when those peaks
were. And, again, I’m sorry I don’t have that right on the tip of my tongue [ph], but I know
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examination? Nope? We’ll now hear from those who are opposed to the request. As a
reminder to those testifying, please limit your testimony to facts that you know. An
applicant’s representative has the right to object to your testimony. He or she may object
while you are speaking. They have the right to do that. Our contractual attorney, sitting
beside me onto my left, may help the council determine what evidence we may consider.
So I’d invite our first speaker forward in opposition to the request. Anybody to speak in
opposition? All right. So at this time I’ll throw it back to staff, I believe, to see if they have
anything else to add.

4.2
4.1

Weinbrecht:

Every day, weekday and weekend, noon to 4:00?

Adams:

Right. Yes.

Weinbrecht:

Okay. Actually, I think that’s fair, so thank you.

Adams:

Yes.

Weinbrecht:

That’s all my questions. I mean, my only comments about this-while I’m not excited about
another similar use in the area, that’s not the question here. The question is all about
parking, not about the use. And I’ll remind my colleagues of that as we open it for their
comments. Mr. Frantz.

Frantz:

I was just curious during the parking study, since you’re up here, why we didn’t look at the
Harris Teeter over by Cary Towne Center that is a pretty much a standalone grocery store.

Adams:

That’s a good question. We did our research based on aerial photography, and we picked
out sites that we could pick out based on aerial photography. And that is a pretty much a
brand-new store. And I’m not sure-even though I believe some of my coworkers worked
on that, I’m not sure that it was-I’m certain it wasn’t in the aerials, and I don’t-I’m not sure
if it was open and had been open for enough time that we would expect it to have a
normal parking pattern. I’m not sure of that, to be honest, but-

Frantz:

Because it’s the grocery store we always go to.

Adams:

Right.

Frantz:

And it’s pretty popular. And I would guess there’s at least a 100-plus cars in the parking
lot-

Adams:

Right.

Frantz:

-at any given time.

Adams:

I would guess it’s a larger footprint.

Frantz:

Oh, it’s a big store, yes.

Adams:

Right. Right.

Frantz:

But I was just curious. When you were-you know, you showed these that were
standalones, that one kind of popped out to me that-

Adams:

Right.

Frantz:

-there’s one right there.

Adams:

Yeah, we certainly are not testifying that we’ve captured everything, and that there
certainly-I’m sure there are other relevant stores out there in the entire region.
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it’s in here. So we have-noon to 4:00 were the times that were identified, again, from the
ITE document. And that’s generally the times we counted, yes.

Frantz:

Okay.

Adams:

And that would probably be a good one.

Frantz:

No other questions, just a couple of comments. I think we all just need to keep in mind
that while this is a proposed grocery store, as we all know, grocery stores come and go,
and sometimes they don’t stay grocery stores forever. It could end up being a use that
might need additional parking. It could end up being a very popular, new-to-the-area
market type grocery store that might demand more than 109 spaces because it’s so
popular. And while I do appreciate the reduction in surface parking and basically they
said a quarter acre less asphalt, looking at the site, I don’t know that they could get the
extra parking in there if they wanted to anyway, so I’m not sure that’s really a give as
much as just a-the nature of the site. So all that said, I don’t know that I have too many
concerns with it. I will say most grocery stores that I see do tend to seem overparked, so.

Weinbrecht:

And other comments, questions?

Bush:

My only other comment-just to jump on yours-is I’m a little sensitive to this parking issue,
especially given that H Mart is having the opposite problem. Right? So people are-you
know, some people are, you know, really spending a lot of time driving across the street
and in bank parking lot to make it over to H Mart. So I think you have a really good point
that sometimes a new facility, people get very excited about and they go to in the
beginning. People thought that H Mart interest would wane and that parking would
become easier, but it still hasn’t, you know, a couple months later. So I’m just a little
concerned about that. At the same point, you know, the other areas-Aldi, Earth Fare,
Walmart, the Harris Teeter-there’s also the Harris Teeter at Cornerstone, which is
certainly under-parked; even on Christmas and Thanksgiving it’s under-parked.

Frantz:

Under-parked or overparked?

Bush:

Okay, sorry. Overparked. I knew where you were going. Not-yeah, call it overparked, but
it’s really a-yeah, too many space. How about that? So, yeah, I just-I worry about the
same thing you do, is there’s a lot of grocery stores in that area, and I know we’re not
talking about it, but that’s what comes up for me.

Weinbrecht:

Other comments?

George:

I wonder if-I made an observation. If perhaps the difference-it looked like the Wake
Forest location, Richard, you picked was the highest parked. And I’m wondering with the
Wake Forest Walmart, was that the-I mean, the Harris Teeter on your little chart.

Adams:

Just the chart, 18.

George:

Yeah, the chart had it like way up. So, you know, with almost double the cars of the one
in Cary, of the neighborhood Walmart that’s the same-size store. And I just wonder if it’s
because we’ve got more grocery stores. So I would tend to think that’s the outlier. There
may not be as many places in Wake Forest to buy groceries. I know there’s lots of places
in Cary. So that would tend to-if you’ve got more choices, then you may have fewer cars
in the parking lot. And when you look at this, it’d make you wonder why you would build
49,000 square feet when you could get just as many cars with 15,000 square feet and
spend a lot less money on air conditioning. So, I mean, it looks like, to me, we-you picked
the-that one may be the outlier because it’s way out in Wake Forest, and then maybe just
an-
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Adams:

And I believe that one is very new as well, so it may have some of that-

George:

Okay, so it may make a difference. I’m very happy with the number of parking spaces.
And people will vote not necessarily-some will vote with their feet because they can walk
to another one, but some will vote with their cars because they’ll drive somewhere else.
With their tires, I guess we should say, instead of feet. I’m fine with it.

Weinbrecht:

Other questions?

Robinson:

Now, Richard, do you mind putting back the screen of the site? Now I think before the H
Mart opened, I would have said that every commercial site that we have pretty much
overparked.

Bush:

Until.

Robinson:

Until H Mart. Like, who knew. So I think it does depend on the uniqueness of the grocery
store that’s opening and what it has to provide. The one comment I would have is if the
council were to approve this parking reduction, I think you might need to-the staff might
need to work with the applicant on the sidewalk connectivity, because right now it’s
drawn that if you’re in one of these apartments, you’d be walking all the way down the
street, around the corner, and in; rather than cutting through on the grass. You know?
So I just think that if we’re going to make the big argument that’s about all these
residences nearby, then we have to have good sidewalk connectivity.

Hales:

Trust me, we tried. There’s about 14 foot of grade difference between their parking lot
and the adjacent Sudbury, and more than 15 foot between South Harrison Avenue and
the parking lot.

Robinson:

And you can’t do stairs anymore because of ADA requirements?

Hales:

The Department of Insurance has been very conservative in their interpretation of ADA
requirements in regards to if you provide a connection they want it to be compliant.

Bush:

So it’s in a hole on all sides?

Robinson:

Yeah, on a steep hill.

Hales:

It’s on a terrace. If you can think of Harrison-

Frantz:

Goes up.

Hales:

-site.

Frantz:

Site goes up again.

Bush:

I see what you’re saying. Hmm. That’s too bad.

Weinbrecht:

Other comments or questions?

Yerha:

Well, the parking study that was done is-it’s really extreme showing the large vacancy
percentage in all of these-all four of these stores. Of course, that’s based on the fact that
all four of them-I believe all four if I remember in the staff report, are overparked. That’s
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Hales:

That is the average for the Aldi by itself, yes.

Yerha:

And 3.33 with-

Hales:

Correct.

Yerha:

-Aldi on peak time? This 109 does fall right into that number. So, I mean, looking at the
extreme numbers, I think, that we see on the screen, I really didn’t buy that. But I still
think we’re within where we need to be here. And the evidence that’s been presented
overall would lead me to go along with the applicant.

Weinbrecht:

Mr. Smith?

Smith:

Yeah, if I understand correctly in thinking about your-the H Mart example on this one, I
think the applicant said if it doesn’t work, it really-they’re punishing themselves because
people will go somewhere else. We wouldn’t have the same spillover problem we have
with H Mart, right? I mean, there’s nothing else there, so.

Weinbrecht:

Harris Teeter is across the street, but-

Bush:

Yeah, they’d have to park.

Smith:

So for that reason, I’m a little more accepting of considering that, but there is still some
reservation. But the fact that you’re not going to, in a sense, punish others that are
adjacent to the building.

Robinson:

Well, you would-there’s a townhome community. I mean, I think there needs to be some
kind of action taken to make sure that everybody is not lining the streets with cars. If this
was an overwhelmingly popular place and it-109 wasn’t sufficient, are people going to
park along the two streets that are adjacent to it? Are they going to park in that new
townhome community and walk over? I mean, is that a concern that staff has?

Hales:

You’ll notice in the staff report there is no allowed parking on the adjacent streets. All of
them have a double-yellow line, to the best of my knowledge, to the east, north, and the
west. The property to the south, Grande Heights Drive, is a local street within a
commercial nonresidential development. So no parking is allowed. However, it is being
used today. If you drive by there, every once in a while you’ll see a tractor-trailer parked
along that right-of-way. And I’m not sure I have a picture of it, but that is a concern. It
has been discussed. There’s not really a lot of concern from staff’s perspective in
regards to them parking in the townhome community. The closes parking in the
townhome community is fairly far north. Everything else is residential driveways to the
south end of that, so it’s unlikely they’re going to be-there’s not enough room along the
curb. Townhome development, there’s not a whole lot of space. And the visitor parking is
further north into that site.

Weinbrecht:

Other comments or questions? Seeing none, we’ll close the deliberative phase of the
hearing, and we’ll ask the council for a motion on the modification.

Bush:

I’ll make a motion to approve the modification request that, for the reasons discussed, I
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the right word. Too many spaces, in other words, in all of these. So obviously the-they’re
not going to be full. I mean, the vacancy percentage is going to be large. But then when
Mr. Hales made his comments that 2.98, I think, on the average per thousand?

4.2
4.1

Weinbrecht:

There’s a motion.

George:

Second.

Weinbrecht:

And a second. Discussion? All in favor, please say aye.

All members present said aye.
Weinbrecht:

Any opposed? The motion carries unanimously.

ACTION:.
MOTION: Bush moved to approve the modification request that, for the reasons discussed, I move that we
approve the request made by the applicant as the request meets all the approval criteria for the applicable
sections of the LDO.
SECOND: George provided the second.
VOTE: The motion was unanimously approved.
Weinbrecht:
RESULT:
MOVER:
SECONDER:
AYES:

If everything is in order, Mr. Silverstein, we’ll close the public hearing.
APPROVED [UNANIMOUS]
Lori Bush, At-Large Representative
Ken George, District D Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

2.2 16-SP-062 AAA Car Care Center
Weinbrecht:

We’ll move to our second item, which was continued at our February 2 nd, 2017 quasijudicial hearing. And before we can move forward at-on this matter-

Johnson (clerk): We’ll need to take it off the table.
Weinbrecht:

We need to take it off the table, and that’s a simple majority vote. And I would entertain a
motion to do so.

Bush:

So moved.

George:

Second.

Weinbrecht:

There’s a motion and a second. Discussion? All in favor, please say aye.

All members present said aye.
Weinbrecht:

Any opposed? The motion carries unanimously.

ACTION:
Motion: Bush moved to from 16-AP-062 AAA Car Care Center from the table.
Second: George
Vote: The motion was unanimously approved.
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move that we approve the request made by the applicant as the request meets all the
approval criteria for the applicable sections of the LDO.

Weinbrecht:

This is our last evidentiary hearing. It’s 16-SBO-62 AAA Car Care Center. It’s before us
tonight because the applicant has requested a modification to Town development
standards. As I mentioned, it was continued on February the 2 nd. As a reminder to those
in attendance, even though we are in the council chambers, an evidentiary hearing is
more like a court case. The council acts like a judge and can only accept evidence that is
competent, material, and substantial. The North Carolina and the United States
constitutions gives the applicant certain due process rights in an evidentiary hearing that
council must comply with. The constitution really ties our hand on what we can accept.
And, once again, I apologize if it seems burdensome or complex. We will only hear
competent materials, substantial evidence from anyone who testifies. By law, we can
only accept testimony from expert witnesses regarding whether or not this development
will affect property values and whether it-whether any increase in traffic resulting from
this development will pose a danger to public safety. Those who are with us intending to
testify that are not qualified as experts, we can accept testimony from you on factual
issues that you have observed. Our contractual attorney sitting to my left will help us
determine who is an expert and who is not, and what evidence can be considered. The
hearing procedures and detailed attached rules are attached to the printed agenda. All
speakers who want to speak during this public hearing must be administered an oath by
Mrs. Johnson, who is standing to my right and ready to give that oath. We’ll pause just a
moment at this time to-to allow those who’d like to speak at the hearing to receive their
oath.

Virginia H. Johnson provided oaths to potential witnesses.
Weinbrecht:

George:

As was the case in our last hearing, the council received an email from an individual. I
saw the title and did not read the email. The council-the entire council received that
email, so we will disclose that. And starting on my right, I’ll ask Mr. George, and we’ll
move right to left. If council has had any ex parte communicationsNone.

Weinbrecht:

-site visits, financial relationships, specialized knowledge, close relationship to affected a
person to disclose?

George:

None. Just the title from the email.

Weinbrecht:

Okay.

Robinson:

I read the title of the email.

Weinbrecht:

Mr. Smith?

Smith:

Same as before.

Weinbrecht:

And I have nothing else to disclose. Mr. Frantz?

Frantz:

I got the same email that others have. I received a couple phone calls concerning this,
and I immediately informed-stopped them and informed them that I’m not allowed to talk
about this. And I had one person show up at my place of business, and then I had to
quickly inform them that I could not talk about this; it’s a quasi-judicial hearing. So did
not have any conversations or ex parte communication.

Weinbrecht:

Okay. Do you think any of that will impact your decision?

March 2, 2017
Page 12
Packet Pg. 49
53

Minutes
MinutesAcceptance:
Acceptance:Minutes
Minutesof
ofMar
Mar30,
2, 2017
20176:30
6:30PM
PM (Consent
(ConsentAgenda)
Agenda)

4.2
4.1

Frantz:

No.

Weinbrecht:

Okay. Ms. Bush?

Bush:

I have not.

Weinbrecht:

Mr. Yerha?

Yerha:

Nothing except the email, which I didn’t open.

Weinbrecht:

Okay, very good. Based on the disclosures you’ve heard from council members, I’d invite
any party to the podium if they have an objection to a council member’s participation in
this hearing. Seeing no one, we’ll continue and open the quasi-judicial public hearing.
Ms. Darden of our staff will introduce the hearing.

Darden:

Good evening, council. The case before you tonight, AAA Car Care Center, is a
modification request made by John A. Edwards and Company on behalf of MVP
Properties. The applicant is requesting a reduction in the width of the required
streetscape along Ryan Road in order to redevelop the site as a AAA Car Care Center.
The site was recently vacated by Burger King and is located at the intersection of Walnut
Street and Ryan Road. It is adjacent to the State Employees Credit Union and across
Ryan Road from the Cary Village Square Shopping Center. The site is zoned general
commercial, and the proposed use is permitted within the zoning district. In the Cary
community plan this site is categorized as a commercial center. The existing site does
not conform to LDO streetscape requirements for either Walnut Street or Ryan Road. The
red line on the plan shows the location of the 30-foot streetscape if applied to the
existing site. So you can see it definitely goes much further into the site than what the
provided streetscape is. Existing vegetation is sparse, except where the Walnut Street
and Ryan Road streetscapes converge down near the corner. Here is an image showing
the Ryan Road elevations for the existing Burger King structure and also for the proposed
AAA Car Care Center. As part of the development plan review, the applicant is proposing
a reduction to the width of the Ryan Road streetscape. The Land Development Ordinance
requires the 30-foot streetscape along Ryan Road. If the modification is approved,
portions of the streetscape would range from 10 feet to 15 feet, as shown on the
diagram. This concludes staff’s initial presentation. At this time, I will invite the applicant
to this podium to speak.

Weinbrecht:

At this time, we’ll call on the applicant’s attorney to present arguments and evidence in
support of the application by addressing the applicable approvable criteria. Mr. Barron.

Barron:

Good evening, Mr. Mayor and members of the council. Jason Barron with Morningstar
Law Group here on behalf of the applicant. Here with me tonight is Mr. Brad Murr of MVP
Real Estate, who is going to talk a little bit about the nature of the intended use that
might not be quite as apparent as it might otherwise be, just given the fact it’s a AAA.
Also here with me is Mr. Jason Meadows, who is the project engineer who is going to
provide testimony with respect to the streetscape and the improvements that are being
made. And I mentioned, and I think the evidence will show-I mentioned that the
improvements that are being made-I think that the council will see this is an unusual
situation. Is that the applicant is requesting a reduction in a streetscape that doesn’t
exist. It actually results in an increase in the streetscape. But because the building is
being removed and replaced, it triggers the site plan requirements. And as a result of the
site plan requirements, the code assumes basically that it’s a green space, and you have
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to provide the 30-foot streetscape as the slide that Ms. Darden showed you all, that the
existing streetscape is much smaller than that. I think it’s as low as five-and-a-half feet
on Ryan Road. It might be three feet actually. Yeah, it’s three feet on Ryan Road. And
it’s five-and-a-half feet on Walnut Street. The petitioner would submit to you all-and you’ll
hear the evidence associated with it. But if the currents-if the site were required to
comply with current LDO requirements for streetscapes, that it would be essentially a
practical difficulty in doing anything on the site. It would be tough to make a reasonable
use of the land. It’s less than an acre. And you-there are some right-of-way dedication
associated with Ryan Road. And so you dedicate the right-of-way, you add the 30 feet to
it, you take the 30 feet off of Walnut Street, and you’re quickly left with not much to do
anything. And it’s zoned general commercial. And so it’s zoned for commercial uses. So
at already a small site, it’s tough to do anything with it. Additionally, it’s a three-sided
parcel. It’s pie-shaped. You have right-of-way on both sides, so it makes it even tougher
to-it just adds to the challenges associated with getting anything on the site, being able to
put the building in, being able to put parking in. You’ll also hear testimony from Mr.
Meadows, which demonstrates that the current LDO requirements make it tough to
satisfy the streetscape requirements. You’ll receive evidence that there’s actually
additional landscaping being added as part of this process. And in you’ll receive some
additional testimony tonight. We’ve been working with the staff in an effort to try to
essentially soften the edges associated with the site, recognizing that the existing Walnut
Street right-of-way or streetscape is narrow. And that’s not changing, but we’re adding
some landscaping along Walnut Street in an attempt to soften the edge, potentially
reduce the visual impacts associated with this particular use. And at the conclusion of
the testimony, I think you all will agree that, you know, given its current situation as an old
and, I guess, now vacated Burger King, that this request satisfies the requirements of the
ordinance for reduction of the streetscape and that we would respectfully request you
all’s support of the case. At this time, I will call Mr. Brad Murr of MVP Real Estate.
Murr:

Thank you, Jason. Good evening, Mr. Mayor and members of council. Thank you for
hearing us this evening, here on behalf of AAA Carolinas. Specific to the uses mentioned,
we just wanted to make you aware our proposed project intends to house our travel,
insurance, and light automotive repair business. Just a couple of specifics around the
use. Our operating hours are Monday through Friday, 7:30 to 6:00 p.m. We’re open on
Saturday from 8:00 to 4:00 as well as Sunday we’re closed. So I just wanted to share
that with you guys. Certainly happy to answer any specific questions around the use or
anything with our business. And I appreciate your consideration.

Barron:

And now, Mr. Mayor, I’ll call Mr. Jason Meadows, who is the project engineer.

Meadows:

Thank you, Jason. Thank you, council. Jason and Lindsay have both done a great job
kind of demonstrating the shape and issues that we’re dealing with, with the size of the
parcel. Before I get started with that, let me introduce myself. Jason Meadows with John
A. Edwards and Company. I’ve been a registered North Carolina professional engineer
since 2010. I’ve been in the civil engineering design field since 2005. I have a BS in civil
engineering from North Carolina State University. The project engineer and the project
manager-and I’ve been with the project since day one, so I’m very familiar with the ins
and outs. So, again, the pie-shaped parcel provides a lot of constraints. This is a great
slide that kind of shows a few things that we’re dealing with here on the existing site if we
were to impose the 30-foot streetscape requirement. Just some quick things here. If we
were to indicate the 30-foot requirement, we would-actually 42 of the existing parking
spaces would be-actually existing 42, 27 of the existing parking spaces would be eaten by
the 30-foot requirement. And really it’s my opinion that given the configuration, a
reasonable use of the site could not be granted if that 30-foot was imposed. So, looking
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forward at this site and moving forward with the design, we made every effort to minimize
our impacts of the site and maximize the provided streetscape. So, notably, we chose to
maintain the existing curb line on Walnut, which allowed us to leave the existing curb line
and really beef up the streetscape on Walnut. However, on the Ryan Road side, the Ryan
Road section required a five-foot right-of-way dedication and a sidewalk construction.
That sidewalk construction was in conflict with the existing curb line of the existing
parking lot. So we had to remove the existing curb line to build the sidewalk. So as you
can see, with the existing proximity of that existing curb line, we could not construct that
sidewalk as required by the LDO, so it had to be removed, which triggered the 30-foot
streetscape requirement, which is why we’re here tonight. So as can be seen, these two
exhibits demonstrate what we’re looking at, existing and proposed. So existing
streetscape provides about 51% of the required streetscape on Ryan Road and about
17.6 feet average streetscape width on Ryan. We’re actually increasing that in the
proposed condition to 62% of the requirement, and an average streetscape width of 19.4
feet. We’re also re-landscaping the entire site, as required by the LDO. And we’re really
maximizing the amount of landscaping that we can provide with this plan. We do have
existing light poles that have to be respected with a 20-foot separation from trees, so
there are gaps from trees, but we are re-landscaping it completely in accordance with the
LDO. And we’re also adding evergreen shrubs and trees where we can, along the Walnut
and Ryan frontage, to screen the automotive use associated with this and provide a more
opaque screen where we can. That’s something that we actually offered to staff as a
condition tonight, so keep that in mind. We’re also adding additional shrubbery on all the
frontages that we can. So where there are gaps in the landscaping we actually added
additional shrubbery. We do have significant existing large trees at the corner that we
had to respect the critical root zone of those large trees, so we couldn’t-we had to be
respectful of those existing trees, so we couldn’t plant significant landscaping underneath
those trees. So on the corner there we respected those existing. We actually have a
champion tree on the corner.
Barron:

And, Mr. Mayor, at this time I would like submit into evidence an updated version of the
landscaping plan that Mr. Meadows has just been referring to.

[The plan (two pages) are attached to the staff report as an exhibit]
Weinbrecht:

Okay. And the council doesn’t have a copy of this, and it’s not in the staff report.

Meadows:

That’s correct. Go to the next slide. Actually that’s the next slide. So this is the
landscape plan that’s being passed around now. And, again, champion tree on the
corner, as you can see here. And then additional landscaping, which you can see on all
the frontages. The evergreen landscaping that I was just mentioning is really here on the
Walnut side and, again, on the Ryan side to screen the automotive use from the view. So
keep that in mind as well. And then additional landscaping and shrubbery. Jason is
passing around a color copy now. So the-that’ll be a little bit more clear.

George:

It’s actually got green on it.

Meadows:

I apologize. It does. I apologize.

George:

Evergreen.

Meadows:

So obviously the landscaping will be much improved than what is there today. And really
there really are no gaps on our landscape plan. We have vehicular screening
landscaping; we have trees planted. We actually have one additional tree. And really we-
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Meadows:

One other piece of information. At its most recent regularly [ph] scheduled meeting, the
town council approved Case 16-REZ-31, which just north of us on Ryan. Among other
things there was a reduced streetscape approved to 15 feet. I believe it was a residential
case; however, there was a 15-foot streetscape reduction to the north of us as well. So if
you will, please keep that in mind as you’re considering. So it is my professional opinion
that with the additional plantings, the proposed site meets the requirements of the
ordinance for approval of this required buffer reduction. I appreciate your consideration.

Barron:

Mr. Mayor, that concludes our presentation of evidence in chief. Would ask the council to
accept into evidence as part of the record a copy of the staff report and the exhibits
associated there with, and also ask the council to take judicial notice of the contents of
the Land Development Ordinance and the town’s other adopted policy documents.

Weinbrecht:

Thank you.

Barron:

But with that said, Mr. Mayor, I believe that the evidence demonstrates that the
requirements for approval of this buffer reduction have been satisfied and would
respectfully request you all’s approval of the same. Thank you.

Weinbrecht:

Thank you, Mr. Barron. At this time I’ll invite other speakers who have been sworn in who
would like to speak in support of the application to approach the podium one at a time.
Anyone in support? Okay, we’ll move on. At this time I’ll ask council members, if they feel
that we need more time to review the handout and continue this quasi-judicial hearing?
Any objection to the handout? Okay, moving right along. We’ll now open the hearing to
those who are opposed to the request. A reminder to those testifying, please limit your
testimony to facts that you know. Applicant’s representative has the right to object to
your testimony. He or she may object while you’re speaking. They have the right to do
that. Our contractual attorney is sitting to my left and will help me determine what
evidence may be considered. Yes, ma’am.

Winston:

Good evening, and thank you. My name is Kathleen Winston. I live at 410 Hudson Court.
I am a biochemist by education. I am here tonight speaking as a resident and an investor
in the community, owning 206 Mayodan Drive as well. And what I would like to say is I’m
speaking in opposition of reducing this streetscape. In fact, I would argue that it
potentially should be expanded, given that this is one of two primary entries to a
residential area. And it is typically not consistent with the Cary Town Plan. Understanding
that this community or this development was built in the mid ’70s, this is our opportunity
to be taking back and bringing into alignment to the current standard set by this town,
which ensures the aesthetic and quality of life for all of us. I would say that it’s not
consistent with a residential aesthetic, having a seven or eight-

Darden:

Bay.

Winston:

-bay-thank you-an eight-bay auto repair supply or auto repair shop. And, in fact, I would
want more streetscape to-
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the trees are planted to the maximum with respect to the light pole separation that we
have to maintain 20 feet separation from all of our light fixtures. So given the site
constraints that we were already dealing with, really we have the maximum amount of
trees. So we filled in the rest of the gaps with vehicular screening and shrubbery, you
know, elsewhere.

Barron:

Mr. Mayor, I’m going to have to object to the testimony being offered. I don’t believe the
speaker established herself as an expert in the field of land planning or landscape
architecture.

Weinbrecht:

To give an opinion you have to-

Winston:

Okay. Can I provide testimony or evidence?

Weinbrecht:

Your testimony has to be on observations. You cannot give an opinion.

Winston:

Okay. So what I have observed. I’ve observed Just Tires at 205 East Chatham,
Performance Auto Body at 321 East Durham, Modern Service at 158 East Chatham, Cary
Auto Repair at 413 West Chatham-no offense-Frantz, at 410 West Chatham. If you go to
any of these properties, they turn into concrete jungles.

Barron:

Objection.

Winston:

I don’t have to provide-

Weinbrecht:

That’s again an opinion.

Winston:

Okay.

Barron:

And it’s hearsay evidence that she’s seeking to offer related to properties that she is not
presenting for the council.

Weinbrecht:

Right.

Winston:

Okay. I respect that. Thank you.

Weinbrecht:

Thank you. Anyone else to speak in opposition?

Frantz:

Concrete jungle?

Weinbrecht:

Okay, let’s see. I have to find my place. Cross-examination? Okay. Staff, additional
testimony?

Darden:

Yes. So let me get to my place. Okay, so just to give some context. The State Employees
Credit Union adjacent to the north of the site provides a 15-foot streetscape along Ryan
Road. Ryan Road was not categorized as a collector street until the 2001 CTP. The 30foot streetscape width only applies to streets designated as a collector or greater.
Because the credit union was developed before Ryan Road became a collector street, the
15-foot streetscape for that site was compliant with the LDO requirements at that time. I
just wanted to give some reference for that. Additionally, there was some discussion in
the applicant’s presentation regarding the Walnut streetscape. It’s been precedent for
other projects and in the LDO permits us to do a modification where the site-the
streetscape is nonconforming but will be left in its current state. That means, wherever
the curb line is not being altered, staff has the ability to approve a modification to allow it
to remain as is. And we have done that to provide relief on the Walnut streetscape. For
the Ryan Road, the applicant, as I mentioned before, is proposing a variable-width
streetscape. Because of the width of the existing streetscape will be modified along the
length of this frontage due to the right-of-way that will be dedicated, the Town Council
must decide if this reduction is appropriate. So just to break it down a little bit, on the
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diagram that’s on the screen now, the area shown in green, the streetscape, will be the
same width or wider than what is currently existing for the Burger King site. The pink
areas represent areas where the width of the streetscape will become narrower than
what it was before, and that is due to the right-of-way dedication for the sidewalk
construction. On the northernmost end of the streetscape, there is an area that is split
between pink and yellow. It was a previously compliant section that had 30-foot
streetscape, but it has been reduced to dedicate the right-of-way and allow for the
existing parking space to remain because the streetscape shifted over a little bit
whenever the right-of-way was dedicated. For the proposed use, 27 parking spaces are
required and provided. Five spaces are located within the required 30-foot Ryan Road
streetscape. The LDO does permit parking reduction up to 15% by staff and 30% by
council. At this time, the applicant has not requested any parking reductions as part of
the development proposal. The proposed building is 149% larger than the existing Burger
King structure. A smaller-footprint building could be located on the site to provide for a
more compliant streetscape along Ryan Road. Additional landscaping is proposed within
the Ryan Road streetscape to bring it into greater compliance with the LDO requirements.
In regard to the plant quantities, as the applicant had referenced with the amended
landscape plan, we received that a little bit too late to incorporate it into the staff report.
But I have compared it to the requirements of the LDO for the streetscape along there.
And what has happened is that areas that were shown with the new evergreen plantings,
one of those evergreen trees is new. The others were previously deciduous trees that
were provided in that streetscape. Most of the shrub plantings that they showed-well, all
of the shrub plantings that they showed on that colored diagram are in excess of the
ordinance requirements. So I just wanted to clarify what was required versus what is
actually additional material. And there is no additional open space or tree preservation
on the site that is in excess of Land Development Ordinance requirements. So as far as
the modification approval criteria from the LDO, council has two questions to answer.
The first, is there additional open space or tree preservation proposed elsewhere on the
site? And as for my staff observation, we have not noticed that there are any
opportunities to provide that on the site. And that concludes my observations.
Weinbrecht:

Thank you, Mrs. Darden. Mr. Barron, cross-examination of the staff?

Barron:

Ms. Darden, can you confirm what the zoning is for the property?

Darden:

The zoning is general commercial.

Barron:

And what-its prior use, I believe, was a fast food with a drive through?

Darden:

Yes.

Barron:

And if another fast food with a drive through came along, could it also occupy the space
without having to provide the streetscape in question, if it used the same exact building?

Darden:

If it used the exact same building, it would fall under the reuse and redevelopment
standards.

Barron:

And could they re-skin the building, meaning could they essentially provide features
associated to make the building look prettier but not expand the size of the building as
long as they’re not moving the curb lines, they could do the same thing?

Darden:

You cannot expand the building as part of reuse redevelopment.
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Barron:

Okay, thank you.

Weinbrecht:

Anything else, Mr. Barron?

Barron:

That’s it.

Weinbrecht:

Okay. At this time I’ll ask the council if they believe there is any evidence presented
tonight to continue this hearing? If not, we’ll move into the deliberative phase of the
hearing. And I want to follow up. I’ll start by following up with what you were getting at
and ask the question, if the Burger King that’s there today were eliminated and put back
with the parking and streetscape required, can that happen on that site? That’s kind of
where I think you were going with that.

Frantz:

No.

Weinbrecht:

No? Well, that’s what I want to know.

Bush:

No, I think he was-

Frantz:

He was basically asking if a Bojangles’ wanted to occupy-

Bush:

That building.

Frantz:

-the Burger King building-

Weinbrecht:

The building? Okay.

Frantz:

-would they have to add the 30-foot streetscape.

Weinbrecht:

Okay.

Frantz:

And as long as they use the existing building the answer is, no, they wouldn’t have to;
they could keep the site the same. If you tried to expand the building-

Weinbrecht:

Right.

Frantz:

-and make it bigger-

Weinbrecht:

That I understand.

Frantz:

-then you fall into the 30-foot streetscape.

Weinbrecht:

But if you had the same footprint-of course, you’d have to move it, I guess, to do the
streetscape and the parking-would that fit on this site? I’m trying to get to a point that
you made earlier that this is very difficult to develop on this site because of the
streetscape buffers coming from both directions and it’s less than an acre. And that’s
what I’m trying to get at.

Barron:

The engineers looked at that.

Weinbrecht:

Okay.

Meadows:

I can testify to that.
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Meadows:

If you could imagine-you see the red dash lines here on the plan. Those would be, at
best, the new curb lines. So if you could imagine those were your curb lines, where would
you park?

Frantz:

But you’ve already gotten the staff-approved reduction for Walnut Street.

Bush:

Right. We’re not doing anything on Walnut. Correct?

Meadows:

Okay, so yeah. So-but we’ve looked at-we’ve looked at it with those. Between the drive
through and the circulation around the building. So if the building kind of stayed where it
was, it would cut off your drive aisle from that side, from actually this side here, a drive
aisle and parking circulation. I looked at parking along the building here, drive through
along the back, and actually parking along and a new drive aisle here, and it just does not
work. You’d have to get extremely creative, even possibly parking along the rear. I mean,
it’s just-I looked at it several different ways, actually three or four different ways. We had
exhibits A through D, I think, Jason, that we were going to bring to demonstrate that it just
didn’t work even trying to do what we were talking about doing. And it-we couldn’t make
it work, so.

Bush:

While you’re still there-

Meadows:

Yes.

Bush:

-because I want to understand, in this picture here you show the additional streetscape
required on both Ryan and Walnut. But staff said that the-because it’s nonconforming
and it’s being left in a current state, the 30-foot streetscape on Walnut is not required. Is
that-

Meadows:

That’s correct. Yeah, this is the staff exhibit. I didn’t put this together.

Bush:

So, I think-

Hales:

You have a couple of different things in play. And just to clarify a little bit what was going
on before, there are a few scenarios. One, you can keep the existing Burger King, leave
all the curb lines like it is, re-skin it as Mr. Barron was suggesting, minor alteration, and
you don’t have to do anything to bring it into compliance. Building scenario two: Building
goes vacant for more than six months or you tear down the building and start over again
in the same footprint. That’s reuse development plan. Staff will be looking to bring the
site into compliance to the maximum extent practical, but historically, as long as you are
not touching the curb lines-if you kept the footprint where it is today, you kept the
driveway where it is today, you kept the parking where it is today, we wouldn’t make them
be necessarily going back and getting that streetscape now. What is driving this is the
fact that the building is being removed or making it larger. It’s not eligible for re-use
redevelopment plan anymore. And they are altering the circulation around the building
and the driveway to Ryan Road. So as soon as that curb line was touched, that’s when
staff is saying, “Okay, well, now you’re requesting a reduction,” because once you’ve
removed the existing nonconformity, you need to bring it into compliance, and that’s
where they’re requesting it today. Does that clarify all those three different scenarios?

Bush:

Yes.

Weinbrecht:

And that it helps, but I want to kind of turn that a little bit more.
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Hales:

Sure.

Weinbrecht:

I’m still trying to get at the usability of this site with the restrictions that we have as far as
the streetscapes that’s required. If I wanted to build-let’s say that lot were vacant. I
wanted to build a Burger King with that footprint, not in that location but somewhere on
that lot, could I make that work? I think their engineers said no; in his opinion they
cannot. I don’t want to put words in his mouth, but I thought that’s what I understood,
and I would like-

Frantz:

He was speaking for the AAA.

Weinbrecht:

I thought he was speaking on the other one, too, but that’s what I’m trying to figure out.
Is this site usable with the restrictions that we have for something smaller, like a Burger
King?

Hales:

In my professional opinion the site is usable, maybe not for a fast food restaurant, in that
dimension.

Weinbrecht:

Okay.

Hales:

General commercial does allow a fast food restaurant. It also allows office, which has a
smaller parking requirement. Whether or not it’s an appropriate site, we won’t get into
that, but there are uses that could probably fit on the site. We haven’t done test fits.
They did try and test-fit other drive-through uses and other arrangements of the proposed
automotive repair use. You could probably not, with a 30-foot streetscape on Ryan Road
and Walnut Street, fit a fast food restaurant with drive-through circulation and the
required parking for a restaurant, which is 1 to 150, versus 1 to 250 for a retail or 1 to
300 for an office.

Weinbrecht:

Thank you. Other questions?

George:

But does that mean that, Mr. Hales, that if you left the Walnut Street-if you forgot the red
line on the Walnut Street because you’re not touching that curb, you could get a-

Bush:

Fast food.

George:

-a fast food with circulation because you’d only be shifting just from the east side?

Hales:

If you wanted to tear down the existing fast food restaurant today and build another fast
food restaurant on the same building pad, that’s fine. I mean, you could do that without
having to shift any of the curb lines. It exists today.

George:

And it could be-does it have to be rebuilt on the existing pad or it could be rebuilt
somewhere in the parking lot?

Hales:

Same general pad. You’re not going to be able move it too much because you’re going to
have to deal with the same circulation and the same parking requirements.

George:

Okay.

Hales:

What’s really driving the streetscape change is touching the curb line along Ryan Road.
So shifting that drive aisle farther-and, again, I’m not-is it farther going east, I believe, is
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Glover:

Mr. Hales, can I clarify for me? Because it might help the council. What you mean is
there is an existing driveway today for the Burger King on Ryan Road and they’re moving
that. Is that correct?

Hales:

They are modifying-let’s go to slide 40. You see the driveway coming in Ryan Road and it
goes in slightly deeper and turns, and you have parking on the north and parking on the
south. What they are proposing to do is modify that to-let’s go to 44. We’ll use the
applicant’s slide. No, that’s-

Bush:

Oh, shifted.

Hales:

That really doesn’t show it very well, though, does it? Essentially they’re changing this
curb line to get better circulation here, changing this curb line to eliminate the parking
spaces. Some of that is driven by the right-of-way dedication, but that’s not to say all of
it’s driven by the right-of-way dedication. Does that make sense? Did I clarify your
question?

Bush:

So can I clarify Ms. Glover’s question? So if they didn’t change the curb line, would you
be sitting here?

Hales:

If they were not touching the curb line, we would not be sitting here.

Frantz:

Even with the right-of-way dedication?

Hales:

Even with the right-of-way dedication. As long as the right-of-way dedication did not go
into the site so far as to eliminate the parking spaces, we would not be sitting here.

Barron:

Am I permitted to cross-examine at some point the testimony that’s being given?

Hales:

Shoot.

Weinbrecht:

Sure. Please.

Silverstein:

Yes, I was going to say, since this is new, he does have that right.

Weinbrecht:

Right. Okay.

Barron:

Mr. Hales, so if you dedicated the right-of-way but didn’t move the curb line, no problem;
you wouldn’t have to worry about the streetscape. How does that relate to construction
of the code-required sidewalk?

Hales:

I’m not following you.

Barron:

Mr. Meadows testified that we are required to construct a sidewalk along Ryan Road
because one does not exist as of today.

Hales:

Correct.

Barron:

And so as a result of that, how does that impact the location of the streetscape? And you
just testified that if we didn’t touch the curb, we could dedicate right-of-way but we
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Hales:

We may be having a different discussion, or there may be an administrative elimination of
that requirement. I’ll defer to Ms. Darden, who is more familiar with the exact-where this
plan is moving the sidewalk.

Barron:

Okay, but one is required?

Hales:

A sidewalk is required by the Comprehensive Transportation Plan, yes.

Darden:

I just want to chime in. I think I can answer that question a little bit better. The ordinance
in the section regarding streetscape reductions is very specific in that council is required
to consider any reduction for a streetscape that is getting narrower in width. The reason
this streetscape is getting narrower in width in some areas than what was previously
existing is because of the right-of-way dedication. So the right-of-way dedication is part of
what was triggering this to come before council this evening, so I just wanted to be clear
about that.

Weinbrecht:

Okay. Other questions?

Bush:

I have a couple. So looking at this chart, if-they could do the streetscape, the 30-foot
streetscape, but hey would lose five parking spaces. Is that correct? Am I reading that
correctly?

Darden:

They would be able to do more streetscape than what they’re currently proposing. Some
of the streetscape-if you look at the area with the drive aisle here-is still-it would be site
circulation. But the areas that are in pink could be areas where the streetscape could be
wider than it is proposed on the current site plan proposal.

Bush:

So if-I’m just trying to understand. The five parking spaces are one more space than is
permitted, the parking reduction that’s permitted by staff to administratively approve?

Darden:

Yes.

Bush:

Okay.

Weinbrecht:

Other comments, questions?

Smith:

I have a couple. And I’ll count on our attorney to keep me under control. When I listen to
the traffic person or the person explaining the dilemma of the site, the quote was, “We
looked at all these different ways, and it just did not work.” Well, it didn’t work because
it’s a big footprint. And then earlier there were some comments about, I think from our
staff, that said there are other uses that could go there. And then I hear that if we don’t
move the curb this could be approved without it coming to us. So there’s a lot of push
and pull here. But the observation I have is, as we reach build-out and we start getting so
many of these unique uses of infill and redevelopment and we’re being flooded-I mean,
that’s how it beginning to feel. There are so many more in the pipeline, some that were
just at P&Z (Planning and Zoning Board). And I don’t know if this is a failure of the
Imagine Cary or it’s just one of those things we have to live with, but when we have
commercial, it seems like the three easiest paths to get something in without a lot of
work are storage, carwash, and now this new phenomenon of these little buildings to
provide support to our citizens, be they brake shops, auto, you know, whatever. And
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wouldn’t have to provide the 30-foot streetscape. Is that true even though we don’t have
to code-required sidewalk and one is required?

maybe those are necessary, but most of the time, they’re in really odd places that really
put a challenge between trying to grow the community or have it modernized. And, you
know, my dilemma is-it was phrased, this is a convenience use. I can’t-and I think we
have to be real careful about convenience uses in these infill areas. I mean, it’s going to
get harder and harder. And if we keep finding a way to kind of make exceptions to the
buffer because it’s a unique situation, I just want to make sure that we and the staff are
pushing back on, well, are these exceptions because you’re trying to fit something in that
you want, or is it something we wait for the market to be the most appropriate
commercial use? If that makes any sense. I just-you know, here is an area where I don’t
know what can go in there. But I could see a small support office that might fit with that
mall. It could be a AAA without a use that requires all that parking and all those extras
bays, so it could be a smaller footprint. I don’t know. All I know is I’m not that excited
about making exceptions to our buffers and everything for uses that there may be better
uses for. I don’t know if I’m saying that right, but I hope you get the point that I’m trying
to make. And, you know, I’ve observed this past weekend in P&Z. I mean, we’ve got stuff
in absolute critical areas, and we have to approve it because it’s zoned that. And it will
absolutely harm what we’re trying to do to Cary. And maybe this is a microcosm of that,
but I’m really concerned about putting this size of a building at that place, and I welcome
your feedback, because I’m kind of pushing and pulling here on the improvements being
made, you know, versus the use.
Frantz:

I agree with you, Jack. We have reduced buffer standards requirements in the past for
uses when they’ve made a compelling case, or when it was the right thing to do or it was
a benefit to the community or it fit. This original site was developed way back when,
when our standards were very lax and we didn’t have the stringent requirements, high
standards that we do today and have for the last couple decades that have helped make
Cary one of the greatest places to live that it is. Here we’ve got they’re putting in a
building that’s 150% bigger than the existing use that will be pretty intense at that corner.
And if they can make the use work, then fine. But I don’t see why we as a council have to
reduce the buffer with requirements to enable that to happen. I actually would agree with
some of the comments that-or the observations, Ms. Winston-except for my concrete
jungle thing. But this is one of those cases where, you know, strict buffer makes sense.
It might not have a drive-through use or something like a fast food restaurant, but it’s a
very intense use. And I think it warrants strict buffer. I’m actually disappointed that we’re
not enforcing some stricter buffer on Walnut Street, honestly. You know, that is-that’s-it’s
a gateway into our downtown. I mean, let’s be honest about it. We’ve got three new
houses that are just being built across the street. They look beautiful. We’ve got a new
senior living center coming in right up the street from this. I don’t think those folks
realized-or to include the existing residents that have lived here for decades-that this
might be the use that would come on that corner. And I think they’re looking to us that if
this is the case, that we need to, you know, hold it to Cary’s high standards and ensure
that it meets our vision and values for the area. So, I’m not going to support the buffer
reduction on Ryan. And I’m actually very disappointed that somehow we’re allowing it on
Walnut.

Weinbrecht:

Mr. Yerha?

Yerha:

Yeah, the slide in front of us there, number 52, council deliberation is really key. Is there
additional open space or tree preservation proposed elsewhere? Apparently there is not.
And is there reasonable use? And I think we’ve discussed that a little bit. Certainly there
is not-you can’t get this building on there with a 30-foot streetscape. And maybe you
can’t get the Burger King on there like it was with a 30-foot streetscape, but I’m not
convinced that there’s not a reasonable use of some sort that could go on there and still
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Weinbrecht:

Mrs. Glover, you have-

Glover:

Mr. Yerha made my exact point. Thank you. I wanted to be-make sure everyone was
clear with the two factors that the applicant just needs to provide and satisfy you with
evidence on one of the two, not both.

Weinbrecht:

Okay, any other comments or questions?

George:

I’m trying to figure out a couple things. We are getting more than we had. And as we do
infill development, I don’t know that applying the standards of greenfield development to
an existing site will get us where we want to be. It didn’t get us where we wanted to be at
the corner of Cary Towne Boulevard and Maynard, where the Eye Care Center was taken
down that we approved through a first quasi-judicial that we looked at trying to figure out
if we could have a shorter buffer, because it was already there. It’s more than they had,
and we approved that because it was more than we had. So I’m having a hard time with
these places that were built in the ‘70s so we could walk across the street from the high
school and go to Burger King. It was built to those standards. It’s almost reminiscent of
me of issues that people have at the beach when they change the CAMA regulations and
somebody owns a lot and all of a sudden they can’t build as close to the ocean as they
wanted to. We changed this to a collector road, and then that means we increase the
buffer. So that was through no fault of the property owner, that we changed it and
remade it a collector road. So even under our post-1975 standards up until 2001-is that
when the collector road got?

Darden:

That’s when it first was designated on the CTP.

George:

So we did something to this to make it a collector road, which means, okay, current
owners, property owners who have the right to redress grievances with the government,
according to the First Amendment, come before us and they say, “You guys changed the
designation on our street. That made our property less marketable and that cut our
buffers-and that doubled our buffers.” Are they double, from 15 to 30? Is that what the
difference was?

Darden:

The standard for a local street is 15 feet for nonresidential.

George:

So we would-we doubled the buffer on here because we decided it was a collector street.
So we then impact the neighbors. So I have a little problem with that, that we-of what we
do to make it less buildable and that we’ve got somebody who owns the property that
becomes then less buildable because we decide all-we’re going to make it a collector
street and somewhere in the plan a collector street is supposed to have a bigger buffer
than a regular street when the street didn’t get wider. It didn’t change the traffic pattern
on the street. Nothing got changed on the street, but we designate it something different,
all of the sudden the buffer gets doubled. And it’s not double behind it to those
Employees’ Credit Unions, but we’ve got to double it to these because they want to
redevelop and put something better there-different, something different there and
redevelop it. So-

Smith:

Well, yeah, I mean-
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be in compliance. And according to the LDO, it’s quite clear. One of those two -it’s an
and/or situation. Both of those things don’t have to happen, but one or the other. And I
don’t see either one of them happening in this case. So that troubles me.

George:

Yeah.

Smith:

I’m not trying to interrupt, but I am.

George:

Go ahead.

Smith:

The-you know, I think, you know, the cause is great, what you’re saying, and I understand
that. But it all gets down to the uses. And this is the concern I have. We have this
conundrum all around our commercial where we’re being-the things that are coming in for
infill are not the things that match the area. I mean, we just approved the senior living.
You’re going to put a-you’re going to put that next to the senior living? There are many,
many other commercial uses that fit, and, frankly, the double buffer doesn’t hurt. It
improves the image of Cary. It improves the value of the place. We can debate this on
and on. And I just want you to be careful about in the zeal to protect one thing, the
property rights and the First Amendment, that you understand there’s the greater good,
too, and that that can still fit within the law and the right. And that’s all I’m just trying to
say.

Frantz:

I would just add, you know, we didn’t make the property undevelopable. I look at it as we
have an applicant that’s trying to shoehorn a rather large use onto the wrong piece of
property. You know, somebody could come in today and build a doctor’s office, another
fast food-whatever. Somebody might come in and propose a use that presents a
compelling case, and we might waive part of the buffer. So I don’t think we’ve done
anything to make it undevelopable. I think we’ve done things that better protect the
character and charm of some of our community.

Weinbrecht:

Other comments?

George:

So reasonable-go ahead. You had a-

Glover:

I just would like to remind the council of the factors, and they’re on the screen. So I know
there’s been some discussion about use, but that is not an issue that’s before you for
consideration when you’re making your decision. I think it sounds like you all are really
focusing on does providing the streetscape width prevent reasonable use of the property
[ph]. And so that’s really the criteria I’d ask you to focus on as you make your-yes.

Robinson:

I will speak to that. I think we’ve heard tonight that a smaller building can be put on this
site or the existing building can be redone and be done in accordance with our buffer
standards and the allowances being made by our staff. This building, with its mass,
cannot accomplish that. In my opinion, it doesn’t render the property unusable just yourenders the property unsuitable for this mass of a building. So I would say it’s not a
worthwhile reduction. It’s not in the best interest of the community.

Weinbrecht:

Thank you, Ms. Robinson

George:

Can I ask then what reasonable use-that’s up to us. Right? What-that’s what we’re being
called to-

Weinbrecht:

It’s up to the applicant to propose it.

George:

We’re preventing reasonable use by requiring the 30-foot is what-if we rule against this,
right? That’s what we’re saying, is that they haven’t provided open space. Maybe if
they’d have provided open space and more trees or a gumball tree we might not be
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Weinbrecht:

I believe that’s what we’ve heard.

Bush:

I think what we heard was-just what we heard was, you could-they could have re-skinned,
as an example. They could have re-skinned the Burger King to be another fast food and
that could be another reasonable use. But I think probably one of the most impactful
things that was said at this table is by Ms. Robinson; it’s not that we’re making it
unusable. This brilliant; it’s just unsuitable for-based on this. If they wanted to make it
one less bay and make it a little bit smaller, it would fit within this use. But this particular
plan that we’re looking at, right now, with the reduction-with the requested reduction in
streetscape makes it unsuitable for this property.

Glover:

And if I could speak, and Mr. Barron should have an opportunity on this point as well. The
phrase “reasonable use of the property” doesn’t mean like what is the ultimate use, “Is it
going to be an office? Is it going to be something else?” That really means can they
develop the property with the buffers on it, kind of speaking generically. It-with the 30foot buffer on it, can they use the property; can they develop on it? That’s really what that
phrase is trying to get at. I’ll let Mr. Barron speak to that as well, and see if he has an
interpretation of that for you.

Barron:

No, I mean, I think that’s ultimately what the council is asked to do, and that is to
determine if the reasonable use of the land can be made under the ordinance
requirements that exist as of today, with the application of the 30-foot streetscapes in
question, and I think that the testimony you heard from our engineer is that they tried to
fit, and he was testifying as to the Burger King. He tried to fit the Burger King in another
location on the site and there was no way to do it. In fact, he testified that with the
application of the streetscape you actually lose 27 of the 42 spaces that exist on the site
as of today. You essentially strip all of the parking away from the front of the site. I
mean, and so they worked hard to try to understand it, so-and that was the testimony that
you all heard.

Frantz:

That’s not entirely true, though, because you’re getting the waiver on Walnut Street.

Barron:

The question is whether you can make a reasonable use of the land based on the code
standards. And the code standards require a 30. And I think what you said was you’re
disappointed that Walnut Street didn’t have the 30. I mean, the code would require a 30
if you had a site plan, a full site plan. I think that was what the testimony was.

Darden:

This was a full site plan. If the modification request had not been approved for Walnut
Street by staff, then a 30-foot buffer would be required on that frontage as well.

Frantz:

I get that. So would it have not been approved as well if somebody was redeveloping this
as a fast food restaurant?

Darden:

We would not consider the use as a factor as long as the use was permitted in the zoning
district.

Frantz:

So what exactly enabled staff to approve the elimination of the Walnut Street buffer?
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talking about this. But if a 30-feet streetscape-does it prevent reasonable use? And what
I hear my colleagues saying is that there are some other uses that are reasonable that
would allow us to keep the 30-foot buffer. Is that what I’m hearing?

Darden:

We’ve had precedent. Whenever we have a nonconforming situation such as this,
whenever the curb line is being left as is, we have allowed it.

Frantz:

Right. So if another use didn’t touch that curb line-

Darden:

Yes.

Frantz:

-then that buffer would not be required?

Darden:

Exactly.

Frantz:

Thank you.

Weinbrecht:

Other comments and questions? I think the applicant has established that this site is
difficult. And in another discussion at another time, I would like to know from the staff, so
I’ll ask our assistant manager to note that I would like to have a conversation about how
many of these we have in the community plan. Is it a handful? Is it dozens? And were
they considered in the community plan and et cetera, et cetera, so.

Overton (Assistant Town Manager):

And we can get that information for you, Mayor.

Weinbrecht:

But that’s separate from what we’re doing here tonight. So before we move to the next
phase of this hearing, I’d ask council members if they have any other comments or any
other questions. Okay. Seeing none, we’ll close the public comment portion of the
hearing and ask for a motion on the modification.

Bush:

I’ll make a motion to deny the modification request for the reasons discussed and move
that we deny the modification request made by the applicant, as it doesn’t meet all of the
approval criteria, the applicable sections of the LDO.

Yerha:

Second.

Weinbrecht:

There’s the motion and a second. Discussion?

George:

Okay. I’m sorry. That-before I vote the wrong way that I’m understanding-are we hingingLisa, could you-this reasonable use, would you say what you said again? I’m trying to
wrap my head around it. I’m sorry.

Weinbrecht:

Motion discussion?

George:

Oh, I’m sorry. I can’t ask her. I’m sorry. Okay.

Weinbrecht:

Yeah, we’re in the motion phase.

George:

We’re in the motion phase. We’ve left the deliberation.

Weinbrecht:

The discussion, right. Deliberation is done.

George:

Deliberation is over. We can deliberate the motion but not with any input.

Weinbrecht:

That’s-exactly. We’re done with witnesses.

George:

Okay. All right.
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Glover:

And could we get Ms. Bush to-

Bush:

Be specific?

Glover:

-to confirm-yes.

Bush:

Which one? The modification request for the 30-foot streetscape reduction was the
request, and it doesn’t meet the approval criteria for both is there additional open space
or tree preservation proposed elsewhere on the site and also does not provide or does
not prevent the reasonable use of the property based on zoning.

Glover:

Thank you.

Weinbrecht:

And who had the second?

Yerha:

Second.

Weinbrecht:

Okay.

George:

So then we can talk about it amongst ourselves?

Weinbrecht:

Absolutely.

George:

So, Ms. Bush, so this-when you say “reasonable use,” what are you-how are you basing
that on? I’m still trying to wrap my head around it.

Bush:

I-well, I used two examples. One is that the reasonable use for this particular item is they
could use it for the use that it is currently today-

George:

Okay.

Bush:

-is one example. My other example was if the building was less-

George:

Big.

Bush:

-was smaller-

George:

All right. Okay.

Bush:

-if there was a reduction in the size, then it would also fit in with the reduction.

George:

Okay, so-

Bush:

So there’s still a reasonable use for that property.

George:

So here’s where my reasonableness, trying to wrap my head around it, is that we could reskin it as a Bojangles’, for instance. Don, we talked about that. It could be re-skinned
and we wouldn’t have seen it. It would not have come before us; we’d have no judgment
to make. So this-and that’s not even a-reasonable use doesn’t even come into account
there, because we wouldn’t even see this if they had just decided they were going to sell
it to somebody else or they were going to make it a Bojangles’. And then we’ve got the
same-we haven’t improved anything.
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Bush:

I’m not sure what I understand what you’re saying. Is that a question?

George:

Maybe I’m leftfield. I’m just trying to understand this. Because somebody said it could
be-reasonable use they could re-skin it or whatever. But if you re-skin it you wouldn’t-we
wouldn’t even have a meeting. We wouldn’t even have to answer either of these
questions if they re-skinned it.

Robinson:

That’s correct.

Bush:

Right.

George:

We wouldn’t even be here.

Robinson:

That’s correct.

Bush:

Well, my point was that if you just look at the end, does this streetscape reduction
prevent the reasonable use of this property?

George:

Okay.

Bush:

Based on what heard from testimony, staff, and applicant, this use could fit in if it was
less impactful.

George:

Okay.

Weinbrecht:

Other comments?

Bush:

Just to clarify, a vote for yes is to deny.

Weinbrecht:

Yes, the motion is to deny. All in favor of the motion, please say aye.

All present council member said aye.
Weinbrecht:

Those opposed?

No one voted in opposition.
Weinbrecht:

It is unanimous.

ACTION:
Motion: Bush moved to deny the modification request made by the applicant, as it does not meet all of the
approval criteria of the application sections of the LDO. The modification request for the 30-foot
streetscape reduction was the request, and it doesn’t meet the approval criteria for both is there
additional open space or tree preservation proposed elsewhere on the site and also does not provide or
does not prevent the reasonable use of the property based on zoning.
Second: Yerha
Vote: The motion was unanimously approved.
Weinbrecht:

Thank you Mr. Darden. If everything is in order Mr. Silverstein, we’ll close the hearing.
Alright. We’ll close the hearing.
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RESULT:
MOVER:
SECONDER:
AYES:
3.

DENIED [UNANIMOUS]
Lori Bush, At-Large Representative
Ed Yerha, Mayor Pro Tem - At-Large Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

CLOSED SESSION

4.
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No closed session was held.
ADJOURNMENT

The meeting was adjourned at 8:06 p.m.
RESULT:
MOVER:
SECONDER:
AYES:

ADJOURNED [UNANIMOUS]
Jack Smith, District C Representative
Don Frantz, District B Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha
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Staff Report for Town Council
Meeting Date: March 2, 2017
15-SP-056 Grande Heights Drive Grocery Store
Purpose: Consider action on requested parking reduction
Prepared by: Kevin Hales, Planning

Executive Summary: Lidl US Operations, LLC is requesting Town Council reduce the parking required for a new
grocery store by 24%. The applicant is proposing to provide 109 spaces of the 144 spaces required by the
Land Development Ordinance. Council will consider only the parking reduction at this meeting. The plan will
continue through the staff review process if Council approves the parking reduction.
Recommendation: Staff recommends Council consider the requested parking reduction.

SUBJECT PARCEL

Property Owner
Parcel ID
Real Estate ID
Deeded Acreage

George H. Jordan III
P.O. Box 4422
Cary, NC 27519
0764480193
0428505
3.46

PROJECT DESCRIPTION
Lidl US Operations, LLC is requesting a 24% reduction in the required parking for a new
grocery store. The new building will be almost 36,000 square feet and Town standards
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Speaker: Kevin A. Hales, Planning

2.1
4.2
4.1

require 144 parking spaces. The applicant’s plan is proposing to provide 109 parking
spaces.
The proposed grocery store will occupy about 3.5 acres across North Harrison Avenue from
Harrison Point shopping center. The grocery sales floor makes up about 22,728 square feet
(63%) of the gross floor area. The rest of the building is common support and storage areas.
The parking lot faces the townhouse project currently under construction.
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The plan is consistent with the Town’s regulations and subject to staff approval once Council
acts on this parking reduction.

PROJECT CONTACTS
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Applicant

Applicant’s
Representative

Staff Contact

Ryan Wehmann
Lidl US Operations, LLC
1500 Sunday Drive, Suite 101
Raleigh, NC 27607
(703) 346-4654
ryan.wehmann@lidl.us
Jason Barron
Morningstar Law Group
421 Fayetteville Street, Suite 530
Raleigh, NC 27601
(919) 590-0371
jbarron@morningstarlawgroup.com
Kevin A. Hales
Town of Cary Planning Department
P.O. Box 8005
Cary, NC 27512-8005
(919) 462-3944
kevin.hales@townofcary.org

SUMMARY OF PROCESS AND ACTIONS TO DATE
Plan Submittal and Review
The development plan was submitted for its first review on November 12, 2015, and has
been reviewed through seven cycles by the Development Review Committee (DRC).
Notification and Property Posting
Notice of the public hearing on the proposed site plan was mailed to property owners within
400 feet of the subject property, published on the Town’s website, and posted on the
subject property.
MODIFICATION REQUEST WORKSHEET
The applicant has requested the following modification to the Town’s development
standards that requires Town Council consideration:
A. Request to reduce the required parking from 144 spaces to 109 spaces (24%).
Land Development Ordinance (LDO) Table 7.8-1 requires the following:
Land Use
Retail store

Number of Motor Vehicle
Spaces
1 per each 250 sf

Number of Bike Spaces
1 rack, or 1 rack per 100
auto spaces*

Town Council should consider the modification request pursuant to Section
7.8.2(H)(2)(a) of the LDO, which reads as follows:
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The Town Council may allow a reduction of up to thirty (30) percent in the number of
designated parking spaces upon holding a quasi-judicial hearing and finding that the
such reduced number advances the goals and purposes of the Ordinance and will be
sufficient to satisfy the demand for parking expected for the use, based on the nature of
the use, the number of trips generated, the times of day when the use generates the most
trips, and the extent to which other establishments are located on the same property and
may reduce the number of vehicle trips required between different establishments.

The applicant submits that a 22% parking reduction for the use advances the goals and
purposes of the Land Development Ordinance (“LDO“) and, as demonstrated by the Kimley
Horn report (the “Parking Study”), will be sufficient to satisfy demand for parking expected
for the use. The proposed use is for a 35,000 sf grocery use. The Parking Study analyzed the
actual parking demands of four (4) different grocery stores based on their relative square
footage as well as their distinction of being free-standing stores with no directly adjacent
businesses on the parcel. The grocery stores range in size from 15,000sf to 49,000sf. The
study collected parking data based upon the peak hour for grocery stores, which is 12:00pm
to 4:00pm for both weekdays and weekends.
The Parking Study results show that these grocery stores only use a fraction of the parking
provided at the site. The overall vacancy ranged from 36% (the 15,000sf store) to 71%. The
22% reduction requested is below the lowest overall vacancy number. As the results
demonstrate, the applicant submits that the actual demand for parking at grocery stores
with no immediately adjacent uses is much lower than what the LDO would otherwise
require. Further, a reduced parking count advances the goals and purposes of the LDO by
providing efficient relationships between land uses (1.3.2), maintain and enhance the
character of the zoning district by avoiding vast expanses of empty parking lots (1.3.8) and
conserving the value of buildings and land by providing for a more efficient use of the land
(1.3.10).
Staff Observations:


Lidl is a discount grocer beginning to operate in the US. They operate like the nearby
Aldi or Walmart Neighborhood Market. Whole Foods, a health-food specialty grocery,
or Harris Teeter, a full service grocery, are less equal comparisons.



The parking study provided by Kimley-Horn includes the nearby Aldi grocery and
indicates an average usage of 2.98 spaces per 1,000 square feet. On weekends this
rises to an average of 3.33 spaces per 1,000 square feet. These ratios, translated to
the proposed Lidl, would require 108 spaces on average and 120 spaces on the
weekend.



The nearby Aldi grocery is about one-half the size of the proposed grocery and is
parked at 144% of the Town’s current standard. The other nearby groceries share
parking with larger retail centers and are not good comparisons.
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Applicant’s Statement:



No other businesses are located on the same property that would reduce the number
of vehicle trips between establishments.



There is no on-street parking available to supplement the reduced parking provided
on-site.



The goal of the Town’s parking standards [Section 7.8.2(A)(1)] is to ensure enough
parking is available for anyone who may spend time at the store.



The 35-space reduction represents at least 5,670 square feet (0.13 acres) of
pavement. The reduction in pavement advances the Town’s goals of reducing rarelyused parking and decreasing the amount of pavement on sites. [7.8.2(C)(4)]



The parking reduction will result in no additional open space on the site or additional
preservation of vegetation. The entire site is needed to fit the desired development
program.



There is significant elevation change across the site. The project includes a 10-foot
wall next to North Harrison Avenue and a six-foot wall next to Sudbury Drive.



The parking reduction is a result of the applicant’s desired square footage on the
property. There are different uses of the property that could be located on the
property without the requested parking reduction. The proposed 109 parking spaces
would support a 27,250-square-foot retail use without needing a reduction. The final
yield would be slightly higher since part of the lost building footprint could be
converted to more parking.
SUMMARY OF APPROVAL CRITERIA FOR THE MODIFICATION REQUEST

1. Does the reduced number of parking spaces advance the goals and purposes of the
Ordinance?
TEST SATISFIED? __ YES __ NO
2. Is the reduced number of parking spaces sufficient to satisfy the demand for parking
expected for the use, based on the nature of the use, the number of trips generated,
the times of day when the use generates the most trips, and the extent to which
other establishments are located on the same property and may reduce the number
of vehicle trips required between different establishments?
TEST SATISFIED? __ YES __ NO
#2279
History:
03/02/17
Town Council
APPROVED
Weinbrecht:
We are now at our first evidentiary hearing 15-SP-056 Grande Heights Drive Grocery Store.
This case is before us tonight because the applicant has requested a modification to Town development
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standards. As a reminder to those in attendance, even though we are in the council chamber, an evidentiary
hearing is more like a court case. The council acts like the judge, and we can only accept evidence that is
competent, material, and substantial. The North Carolina and the United States Constitution gives the
applicant certain due process rights in an evidentiary hearing that council must comply with. The constitution
really ties our hands on what evidence we can accept. And I apologize in advance for what might seem a
burdensome or complex process. We will consider competent, material, and substantial evidence from anyone
who testifies. By law, we can only accept testimony from expert witnesses regarding whether this development
will affect property values and whether any increased traffic resulting from this development will pose a danger
to public safety. Those who are with us this evening intending to testify that are not qualified as experts, we
can accept testimony from you on factual issues and what you have observed. Our contractual attorney, who is
sitting to my left, will help us determine who is an expert and what evidence we can consider. Hearing
procedures and detailed rules are attached to the printed agenda. All speakers who want to speak during this
public hearing must be administered an oath by our Town Clerk, Mrs. Johnson, who is to my right. And at this
time we’re going to pause to allow those individuals who would like to speak at this public hearing to approach
Mrs. Johnson and receive their oaths. The council will take a pause during this time.
Virginia H. Johnson provided oaths to potential witnesses.
Weinbrecht:
At this time, I’ll ask council members if they’ve had any site visits, ex parte communications,
financial relationship, specialized knowledge, or close relationship to an affected person to disclose. I will
state up front that council did receive an email. I saw the subject matter and maybe two or three words of the
first sentence. And I don’t know how many other council members saw that email or what they saw in that
email. But that we will disclose as a council. So starting on my left I’ll ask if we’ve had any other or ex parte
communication.
Yerha: Other than seeing that email and not opening I’ve had no other communication.
Weinbrecht:
Ms. Bush?
Bush: The same.
Weinbrecht:
Mr. Frantz?
Frantz: Same.
Weinbrecht:
I had-did not read it other than what I said, so it will not impact me. Mr. Smith?
Smith: Systems down.
Weinbrecht:
Robinson ?
Robinson:
I read the title of the email but not the email.
George: Same thing. Just the subject is all I read.
Weinbrecht:
Okay. At this time, based on what you’ve heard from your council members, I’d invite any
party to this matter if they have an objection to a council member’s participation in this hearing. Seeing no
one, we’ll continue, and I’ll open the quasi-judicial public hearing. Mr. Hales of our staff will introduce the
hearing. Mr. Hales.
Hales: Thank you, Mayor. As you indicated, the first hearing on tonight’s agenda is a request to consider a
parking reduction from 144 spaces required to 109 required spaces for a retail grocery store located on
Grande Heights Drive in Cary. The project is located in the Northwoods PDD. It is a portion of a rezoning that
was rezoned in 2014. It has always been an office and commercial split site. That rezoning transferred 75%
of the property area to Harrison Bluffs Townhomes, which is currently under development. And this is the
remaining commercial piece that was located south of that. It’s immediately west of the Harrison Pointe
Shopping Center and north of the individual out parcels along Harrison just north of Maynard Road. The
property is bounded by four streets, North Harrison creates the eastern property boundary. Sudbury Drive, the
western. An extension of Grande Heights Drive, which just recently opened, is the north, and then a small,
local street to the south. And their request tonight really is nothing about the proposed use or the site layout
itself. This really is a request for the parking reduction. It is a 24% reduction. The proposed retail store is
35,962 square feet, which at one space per 250 square feet is 144 spaces. And they are proposing and
requesting you consider a reduction to 109 spaces. Just for informational purposes that would support a
roughly 27,250-square-foot retail space. So that concludes staff’s presentation. We will be available following
the applicant’s presentation for additional observations and questions. Thank you.
Weinbrecht:
Thank you, Mr. Hales. At this time I’ll call on the applicant’s attorney to present arguments
and evidence in support of the application by addressing the applicable approval criteria.
Barron: Good evening, Mr. Mayor, members of the council. Jason Barron with Morningstar Law Group here on
behalf of the applicant. Here with me tonight are Mr. Richard Adams of Kimley-Horn and Associates, who has
performed the parking analysis that’s been included in you all’s staff report. Also, here is Mr. John Kuzenski,
who is an engineer with Kimley-Horn who has been working on the engineering side of this, and who will cover
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some of what I’ll call the adjacent uses associated with the site. I think that the testimony will show you that
the parking reduction in this particular situation makes a lot of sense, and for two, I believe, primary reasons.
The first is the Kimley-Horn parking analysis shows that, I think, generally speaking, grocery stores are
overparked. And that as they have kind of reviewed the parking of grocery stores, they have determined that
the parking that’s associated with this site will actually have more parking than it could theoretically need,
based upon the trends in the area and the areas that they’ve studied. Second, and what makes this such a
great location for a grocery store also correspondingly makes it a location where you don’t necessarily need as
much parking, and that is because there are so many adjacent uses that include residential. You have
multifamily-immediately adjacent to the site. You’ve got single-family detached to the west of the site. You’ve
got the townhomes that M/I has been developing to the north of the site. So there is a lot of built-in kind of
walkability associated with the site-bikeablity, walkability. There’s multimodal options to get to and from this
somewhat smaller grocery option. And so because of that we believe the evidence will demonstrate that we
have satisfied the requirements of the ordinances for grant of this parking reduction. And we look forward to
you all’s support. So with that I will call my first witness, Mr. Richard Adams of Kimley-Horn.
Adams: Good evening. My name is Richard Adams. I’m a vice president with Kimley-Horn. I am a practicing
traffic engineer, and I also have done a lot of parking planning. I’ve been in practice for about 25 years, and
I’m a graduate of NC State University in civil engineering, a master’s also in civil engineering from Georgia
Tech, and I have a professional engineers license here in North Carolina and two other states. And I have done
dozens of parking studies across the country. And, as Jason mentioned, I was specifically asked to look at a
potential parking reduction for this grocer at this location. And so in order to do that, what we decided to do
would be to count grocery stores at various locations in the region that would either support or refute the
requested reduction. And so with that. The locations we counted-we had to find some locations. You will see
there are not all immediately in the site area, and that’s for one reason. We had to count, and in order to do a
parking count we obviously had to identify those vehicles that are parked for the grocer and only the grocer.
And so we had to find freestanding grocery stores. And, frankly, that’s not very common. Right? They’re
usually inline stores and things like that. So that’s why you’ll see my locations are a little bit scattered. And
you’ll see in a moment that they are all indeed freestanding buildings. And we also wanted to select some that
were bigger than the proposed store and some that were smaller so that we could have some relative size
comparisons and not all have them too big or too small. And, of course, as you know, the proposed grocery
store we’re here to talk about is immediately or in the near vicinity of the Aldi I’ve identified on the map here.
So looking at each one of those sites one at a time, this is the Aldi store that I’m sure you’re probably familiar
with, just off of Maynard Road near the proposed grocer. And, as you can see, of course it is a freestanding
building with readily identifiable parking field. This is the Earth Fare site, which is technically in Morrisville. It is
a freestanding store. There is a Mattress Firm in the vicinity. It’s in the bottom-right corner of the picture here.
What we did here was we were able to generally identify the vehicles that were parked for the grocer. With-if
they were obviously for the Mattress Firm, and you can see where those spaces would be, then we threw those
out. But if they were in doubt, we counted those as grocery store parked vehicles in order to be conservative.
This is the Walmart neighborhood market near NC 55 in Cary; not the one closest to the proposed store,
because that is connected to a lot of other retailers. This one does have a fairly identifiable parking field. We
counted all three of the locations surrounding this store. But obviously did not count the separate parking that
is obviously for other users here. So this was actually pretty easy to discern as well. And then we had to go out
to Wake Forest to identify another one. This is a Harris Teeter, obviously a freestanding building as well. They
do have a small strip center at the north end there. Pretty clear which vehicles were parked for that. But,
again, if there were any doubt, we counted those as grocery store vehicles as well. So a little bit about the
results. I won’t go into every number. I’m certainly available for questions, and my study had lots and lots of
detail in that regard. This is a summary of the percent occupancy we found. As Jason mentioned, the-they
were largely vacant. And we counted weekday and weekend. And you can see the average of those as well as
the maximum observed vacancy-or excuse me, occupancy, which translate obviously into vacancy on the last
column there. And so your vacancy ranged from 36 to 71% at maximum occupancy. So we did encounter a lot
of vacancy on grocers. And it varied by site. The demand just-it’s not on the slide, but the demand overall
average was 1.82 parked vehicles per thousand square feet. And then the average of the maximum observed
demand was 2.4 parked vehicles per thousand square feet. Okay, and then this is a little more detail for you.
This is basically the four highest counts observed at the four stores that we counted. And, again, as I pointed
out before, the-two of them are smaller, and two of them are larger than the proposed grocer. The proposed
grocer is 35,000 square feet roughly, and you can see the vertical redline in the middle pointing to that site
and then 109 spaces-that’s the vertical access there-is the proposed number of parking spaces for that store.
And so you can see, I’ve got my Aldi at 15,000 square feet, the Earth Fare at 23,000, and then both the Harris
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Teeter and the Walmart neighborhood market were roughly 49,000 square feet. And so you can see the
different occupancy counts we obtained at those four sites. We ran a regression analysis, came up with a bestfit line for that, and that’s the red dash diagonal line through the middle there, which if we were coming up with
a formula for the parking based on these maximum counts, that’s what-probably what we would use. And you
can see the 109 spaces at 35,000 square feet is well in excess of what that regression analysis comes up
with. So, the staff in their report had mentioned that two of these sites are-excuse me-are discount retailers,
two of them are not. And the proposed grocer is in that mold. And also mentioned that there were some strip
centers or other adjacent uses, so they mentioned that possibly just the Aldi and Walmart neighborhood
market were more relevant. We think they’re all relevant, but I think the points made were worth considering
as well. So I simply drew a line between Walmart neighborhood market and Aldi just to look at those two
results as well. And you can see just looking at those two we still come up with an analysis that shows we have
more than adequate parking here. We like looking at all four together because you’ve got four different brands,
some larger, some smaller. But either way you look at it we feel like it shows a very strong case that we’re
going to have adequate parking here and that we do have good data supporting that. The one other thing I did
want to point out, that, you know, we feel like this is a good, solid analysis. We feel like the data definitely
supports what we want to do, but if, hypothetically, the data is wrong, you know, for whatever reason-and I
don’t think it is, but if it were, the biggest loser here is the proposed grocer. They’re here to support this
reduction, and as you probably know, in the immediate vicinity of this site-and we’ll have a little more on an
aerial in a second-you’ve got about 600 feet to a Harris Teeter, about 1,000 feet to an Aldi, and about 1, 200
feet to a Walmart neighborhood market. If the parking is inadequate here, people will vote with their feet, and
the-obviously, the entity that will lose out is the proposed grocer here, so. I’m happy to answer any questions,
or should we just move on to the next?
Barron: We’ll move on.
Adams: Okay, thank you.
Barron: And now I’ll call Mr. John Kuzenski.
Kuzenski:
My name is John Kuzenski. I am an associate with Kimley-Horn. I’m a professional engineer
licensed in the state of North Carolina and two other states. I have a bachelor’s degree in civil engineering and
13 years’ experience in the industry. I’m also serving as the engineer of record for-as the site civil engineer for
the project. As previously mentioned, the proposed site is located within close proximity to residential
neighborhoods. Within a quarter-mile radius you have 39 single-family homes, 30 townhomes, 573 multifamily
units all within a quarter mile. Adjacent to the Harris Teeter on the east side is a 250-unit garden-apartment
complex, just on the east side of Harrison. All other remaining units that are proposed here in this slide are the
residential homes on the west side of Harrison that are in close proximity to this site. It’s important to note
that the Meridian at Harrison Pointe, those units are complete and constructed and occupied; the aerial is just
not complete. So what we’re saying is the majority of the residential units are, on the west side of Harrison,
accessible to the site. It’s also important to note that Harrison Bluffs, the adjacent townhome community to
the north, is a 90-lot townhome subdivision that is currently under construction. The lots are platted and the
units are coming out of the ground, so those will be there before this site gets started. Harrison Pointe Drive
shares the same access drive to their community and will be directly adjacent to the proposed grocery store.
There are sidewalks on both sides of Harrison Pointe, and the site driveway and pedestrian sidewalk route will
line up directly with the intersecting street for Harrison Bluffs, to provide access from the public right-of-way to
the proposed building. Further, sidewalks and bike paths are located along Sudbury, which is the street to the
west, with convenient pedestrian access to the proposed site. There is also a bus stop located along Harrison
Avenue directly in front of the site. So what we’re saying is we have multimodal access to our site by way of
public transit, sidewalks, and bike paths. Our proposed site plan also includes bike racks to meet city
requirements. In conclusion, based on the vast amounts of nearby residential units and the evidence
submitted by Richard Adams demonstrating the manner in which the site is providing sufficient parking, it is my
professional opinion that reduced number of parking spaces advances the goals and purpose of the ordinance
by providing efficient relationships between land uses, maintaining and enhancing the character of the zoning
district, and avoiding vast expanses of empty parking lots, and also conserves the value of buildings and land
provided for a more efficient use of the land. It is also my professional opinion that the reduced number of
parking spaces are sufficient to satisfy the demand for the parking expected for this use, especially considering
to the extent to which the nearby residential areas provide walkable opportunities to the site.
Barron: Mr. Mayor, that concludes our presentation in chief. We would submit into evidence a copy of the
staff report as well as the associated attachments and ask the council to take judicial notice of the context of
the Land Development Ordinance and the Town’s other adopted policies. And we’re here to answer any
questions you may have.
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Weinbrecht:
Thank you, Mr. Barron. At this time I’ll invite others who have been sworn in to speak, if
they’d like to speak in support of the application, to approach the podium one at a time. Anyone else to speak
in support of the application? Okay, we’ll move on. Cross-examination? Nope? We’ll now hear from those
who are opposed to the request. As a reminder to those testifying, please limit your testimony to facts that you
know. An applicant’s representative has the right to object to your testimony. He or she may object while you
are speaking. They have the right to do that. Our contractual attorney, sitting beside me onto my left, may help
the council determine what evidence we may consider. So I’d invite our first speaker forward in opposition to
the request. Anybody to speak in opposition? All right. So at this time I’ll throw it back to staff, I believe, to
see if they have anything else to add.
Hales: I’ll just add a couple points, and Mr. Adams actually stole a lot of my thunder. The closest equivalentthis is an interesting case because it is a new player in the market in the region. The closest equivalent we
could come to from a use perspective-and, again, we’re talking about user rather than use-but the closest size
and product type is the Aldi, which is located just to the southwest of this site. That site is overparked 144%,
so 36% vacancy. It actually means they’re using more than our required parking. But looking at the numbers
they provided in that single sample, they came up with an average usage of 3.3 spaces-or 2.98 spaces per
thousand square feet, and a maximum of 3.3, which is below our standard of four per thousand. If you take
that ratio and translate it to the proposed grocery store of 35,000 square feet, that works out, on average, to
require 108 spaces, which is one space less than what they’re proposing. So their proposed parking is hitting
the average based on their study. It is slightly below the maximum usage they identified on the weekends.
While providing sufficient parking is the goal and purpose of the parking section of the ordinance, there are
other goals and purposes in the ordinance that may come into play and you may want to consider. One of
those is reduction on impervious surfaces. Obviously, reducing the square footage on the site is approximately
35 spaces. That works out to about 5,670 square feet of parking spaces plus roughly 4,000 square feet of
drive aisle for a total reduction of about a quarter of an acre less pavement on the site than would normally be
there if they provided those additional parking spaces. Also, I’m sure everyone is aware of the way the
topography works along that section of Harrison as you drive up that large hill. These are just a couple shots of
the existing conditions. On the bottom is the site in question. You can see the drainage going underneath the
extension of Harrison Pointe Drive. And then on the top you can see the retaining walls that were put in with
Harrison Bluff. They will be doing a decent amount of earthwork and a lot of retaining walls to make this site
work. So that may and obviously does limit their ability to provide additional parking on the site as proposed.
So that concludes our additional observations. We’re available if you have any questions. Thank you.
Weinbrecht:
Thank you, Mr. Hales. Any cross-examination of Mr. Hales? Okay. We’ll now move-first I have
to ask if there has been any evidence that warrants a continuance of this hearing? Okay. We’ll now move to
the deliberative phase of the hearing. I would like to open with a couple of my questions. The engineer that
spoke of the traffic study, if we could have him back. I had a career in this at one time, so I get real excited
when you talk about traffic study.
Adams: Great.
Weinbrecht:
So I want to know the time of day and the duration of the traffic studies.
Adams: Sure. And bear with me for a second. We had weekday and weekend counts. And I will-and we
looked into ITE documents to determine when they expected the peak. We didn’t count every hour of every
day, but we determined the times based on when those peaks were. And, again, I’m sorry I don’t have that
right on the tip of my tongue [ph], but I know it’s in here. So we have-noon to 4:00 were the times that were
identified, again, from the ITE document. And that’s generally the times we counted, yes.
Weinbrecht:
Every day, weekday and weekend, noon to 4:00?
Adams: Right. Yes.
Weinbrecht:
Okay. Actually, I think that’s fair, so thank you.
Adams: Yes.
Weinbrecht:
That’s all my questions. I mean, my only comments about this-while I’m not excited about
another similar use in the area, that’s not the question here. The question is all about parking, not about the
use. And I’ll remind my colleagues of that as we open it for their comments. Mr. Frantz.
Frantz: I was just curious during the parking study, since you’re up here, why we didn’t look at the Harris
Teeter over by Cary Towne Center that is a pretty much a standalone grocery store.
Adams: That’s a good question. We did our research based on aerial photography, and we picked out sites
that we could pick out based on aerial photography. And that is a pretty much a brand-new store. And I’m not
sure-even though I believe some of my coworkers worked on that, I’m not sure that it was-I’m certain it wasn’t
in the aerials, and I don’t-I’m not sure if it was open and had been open for enough time that we would expect
it to have a normal parking pattern. I’m not sure of that, to be honest, but-
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Frantz: Because it’s the grocery store we always go to.
Adams: Right.
Frantz: And it’s pretty popular. And I would guess there’s at least a 100-plus cars in the parking lotAdams: Right.
Frantz: -at any given time.
Adams: I would guess it’s a larger footprint.
Frantz: Oh, it’s a big store, yes.
Adams: Right. Right.
Frantz: But I was just curious. When you were-you know, you showed these that were standalones, that one
kind of popped out to me thatAdams: Right.
Frantz: -there’s one right there.
Adams: Yeah, we certainly are not testifying that we’ve captured everything, and that there certainly-I’m sure
there are other relevant stores out there in the entire region.
Frantz: Okay.
Adams: And that would probably be a good one.
Frantz: No other questions, just a couple of comments. I think we all just need to keep in mind that while this
is a proposed grocery store, as we all know, grocery stores come and go, and sometimes they don’t stay
grocery stores forever. It could end up being a use that might need additional parking. It could end up being a
very popular, new-to-the-area market type grocery store that might demand more than 109 spaces because it’s
so popular. And while I do appreciate the reduction in surface parking and basically they said a quarter acre
less asphalt, looking at the site, I don’t know that they could get the extra parking in there if they wanted to
anyway, so I’m not sure that’s really a give as much as just a-the nature of the site. So all that said, I don’t
know that I have too many concerns with it. I will say most grocery stores that I see do tend to seem
overparked, so.
Weinbrecht:
And other comments, questions?
Bush: My only other comment-just to jump on yours-is I’m a little sensitive to this parking issue, especially
given that H Mart is having the opposite problem. Right? So people are-you know, some people are, you know,
really spending a lot of time driving across the street and in bank parking lot to make it over to H Mart. So I
think you have a really good point that sometimes a new facility, people get very excited about and they go to in
the beginning. People thought that H Mart interest would wane and that parking would become easier, but it
still hasn’t, you know, a couple months later. So I’m just a little concerned about that. At the same point, you
know, the other areas-Aldi, Earth Fare, Walmart, the Harris Teeter-there’s also the Harris Teeter at Cornerstone,
which is certainly under-parked; even on Christmas and Thanksgiving it’s under-parked.
Frantz: Under-parked or overparked?
Bush: Okay, sorry. Overparked. I knew where you were going. Not-yeah, call it overparked, but it’s really ayeah, too many space. How about that? So, yeah, I just-I worry about the same thing you do, is there’s a lot of
grocery stores in that area, and I know we’re not talking about it, but that’s what comes up for me.
Weinbrecht:
Other comments?
George: I wonder if-I made an observation. If perhaps the difference-it looked like the Wake Forest location,
Richard, you picked was the highest parked. And I’m wondering with the Wake Forest Walmart, was that the-I
mean, the Harris Teeter on your little chart.
Adams: Just the chart, 18.
George: Yeah, the chart had it like way up. So, you know, with almost double the cars of the one in Cary, of the
neighborhood Walmart that’s the same-size store. And I just wonder if it’s because we’ve got more grocery
stores. So I would tend to think that’s the outlier. There may not be as many places in Wake Forest to buy
groceries. I know there’s lots of places in Cary. So that would tend to-if you’ve got more choices, then you may
have fewer cars in the parking lot. And when you look at this, it’d make you wonder why you would build
49,000 square feet when you could get just as many cars with 15,000 square feet and spend a lot less money
on air conditioning. So, I mean, it looks like, to me, we-you picked the-that one may be the outlier because it’s
way out in Wake Forest, and then maybe just anAdams: And I believe that one is very new as well, so it may have some of thatGeorge: Okay, so it may make a difference. I’m very happy with the number of parking spaces. And people will
vote not necessarily-some will vote with their feet because they can walk to another one, but some will vote
with their cars because they’ll drive somewhere else. With their tires, I guess we should say, instead of feet.
I’m fine with it.
Weinbrecht:
Other questions?
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Robinson:
Now, Richard, do you mind putting back the screen of the site? Now I think before the H Mart
opened, I would have said that every commercial site that we have pretty much overparked.
Bush: Until.
Robinson:
Until H Mart. Like, who knew. So I think it does depend on the uniqueness of the grocery
store that’s opening and what it has to provide. The one comment I would have is if the council were to
approve this parking reduction, I think you might need to-the staff might need to work with the applicant on the
sidewalk connectivity, because right now it’s drawn that if you’re in one of these apartments, you’d be walking
all the way down the street, around the corner, and in; rather than cutting through on the grass. You know? So
I just think that if we’re going to make the big argument that’s about all these residences nearby, then we have
to have good sidewalk connectivity.
Hales: Trust me, we tried. There’s about 14 foot of grade difference between their parking lot and the
adjacent Sudbury, and more than 15 foot between South Harrison Avenue and the parking lot.
Robinson:
And you can’t do stairs anymore because of ADA requirements?
Hales: The Department of Insurance has been very conservative in their interpretation of ADA requirements
in regards to if you provide a connection they want it to be compliant.
Bush: So it’s in a hole on all sides?
Robinson:
Yeah, on a steep hill.
Hales: It’s on a terrace. If you can think of HarrisonFrantz: Goes up.
Hales: -site.
Frantz: Site goes up again.
Bush: I see what you’re saying. Hmm. That’s too bad.
Weinbrecht:
Other comments or questions?
Yerha: Well, the parking study that was done is-it’s really extreme showing the large vacancy percentage in all
of these-all four of these stores. Of course, that’s based on the fact that all four of them-I believe all four if I
remember in the staff report, are overparked. That’s the right word. Too many spaces, in other words, in all of
these. So obviously the-they’re not going to be full. I mean, the vacancy percentage is going to be large. But
then when Mr. Hales made his comments that 2.98, I think, on the average per thousand?
Hales: That is the average for the Aldi by itself, yes.
Yerha: And 3.33 withHales: Correct.
Yerha: -Aldi on peak time? This 109 does fall right into that number. So, I mean, looking at the extreme
numbers, I think, that we see on the screen, I really didn’t buy that. But I still think we’re within where we need
to be here. And the evidence that’s been presented overall would lead me to go along with the applicant.
Weinbrecht:
Mr. Smith?
Smith: Yeah, if I understand correctly in thinking about your-the H Mart example on this one, I think the
applicant said if it doesn’t work, it really-they’re punishing themselves because people will go somewhere else.
We wouldn’t have the same spillover problem we have with H Mart, right? I mean, there’s nothing else there,
so.
Weinbrecht:
Harris Teeter is across the street, butBush: Yeah, they’d have to park.
Smith: So for that reason, I’m a little more accepting of considering that, but there is still some reservation.
But the fact that you’re not going to, in a sense, punish others that are adjacent to the building.
Robinson:
Well, you would-there’s a townhome community. I mean, I think there needs to be some kind
of action taken to make sure that everybody is not lining the streets with cars. If this was an overwhelmingly
popular place and it-109 wasn’t sufficient, are people going to park along the two streets that are adjacent to
it? Are they going to park in that new townhome community and walk over? I mean, is that a concern that
staff has?
Hales: You’ll notice in the staff report there is no allowed parking on the adjacent streets. All of them have a
double-yellow line, to the best of my knowledge, to the east, north, and the west. The property to the south,
Grande Heights Drive, is a local street within a commercial nonresidential development. So no parking is
allowed. However, it is being used today. If you drive by there, every once in a while you’ll see a tractor-trailer
parked along that right-of-way. And I’m not sure I have a picture of it, but that is a concern. It has been
discussed. There’s not really a lot of concern from staff’s perspective in regards to them parking in the
townhome community. The closes parking in the townhome community is fairly far north. Everything else is
residential driveways to the south end of that, so it’s unlikely they’re going to be-there’s not enough room along
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the curb. Townhome development, there’s not a whole lot of space. And the visitor parking is further north
into that site.
Weinbrecht:
Other comments or questions? Seeing none, we’ll close the deliberative phase of the
hearing, and we’ll ask the council for a motion on the modification.
Bush: I’ll make a motion to approve the modification request that, for the reasons discussed, I move that we
approve the request made by the applicant as the request meets all the approval criteria for the applicable
sections of the LDO.
Weinbrecht:
There’s a motion.
George: Second.
Weinbrecht:
And a second. Discussion? All in favor, please say aye.
All members present said aye.
Weinbrecht:
Any opposed? The motion carries unanimously.
ACTION:.
MOTION: Bush moved to approve the modification request that, for the reasons discussed, I move that we
approve the request made by the applicant as the request meets all the approval criteria for the applicable
sections of the LDO.
SECOND: George provided the second.
VOTE: The motion was unanimously approved.
Weinbrecht:
If everything is in order, Mr. Silverstein, we’ll close the public hearing.
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GRANDE HEIGHTS DRIVE GROCERY MODIFICAITON REQUEST
GUIDELINES FOR THOSE WISHING TO TESTIFY

MODIFICATION CRITERIA
1. Reducing the number of parking spaces advances the goals and purposes of the Land
Development Ordinance.
2. The reduced number of parking spaces are sufficient to satisfy the demand for parking
expected for the use, based on the nature of the use, the number of trips generated, the times
of day when the use generates the most trips, and the extent to which other establishments
are located on the same property and may reduce the number of vehicle trips required
between different establishments.

**Please note that only an expert may testify about vehicular traffic increases and their effect
on dangers to public safety and about the effect of the use on property values. Council may
not rely on the opinion testimony of lay witnesses.**
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To make sure that your testimony is ‘competent’ under the law and to best assist Council in making
its decision in accordance with the law, please identify the specific approval criteria you are
addressing as you testify and try to limit your testimony to specifically addressing that criteria and
whether or not the criteria is satisfied.
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Staff Report for Town Council
Meeting Date: March 2, 2017
16-SP-062 AAA Car Care Center
Purpose: Consider action on requested modification
Prepared by: June Nemetz, Planning
Speaker: Lindsay Darden, Planning

Executive Summary: MVP Properties, through their agent, John A. Edwards & Company, has submitted a
development plan to demolish the existing Burger King located at the intersection of Walnut Street and Ryan
Road, and construct a light vehicle service facility. In connection with this redevelopment proposal, the
applicant is requesting consideration of a modification request to reduce the streetscape from the required 30foot width to a narrower width ranging from 10 to 15 feet along the Ryan Road frontage. Council will consider
only the streetscape reduction request at this meeting. The plan will continue through the staff review process
if Council approves the reduction.

PARCEL

Property Owner
The Village Square
J W York
P O Box 10007
Raleigh, NC 27605-0007
Total Area

Wake County Parcel
Identification
Number (PIN)
(10-digit)

Real Estate ID
Number

Deeded Acreage

0763875598

0098097

0.89
0.89 AC
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Recommendation: Staff recommends that Council consider action on the requested modification.
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BACKGROUND INFORMATION
Applicant’s
Representative

General Location
Future Growth Framework
Map Designation
Zoning Districts
Within Town Limits
Staff Contact

Michael Birch
Morningstar Law Group
630 Davis Drive, Suite 200
Morrisville, NC 27560
(919) 590-0388
mbirch@morningstarlawgroup.com
Intersection of Walnut Street and Ryan Road
Commercial Center
General Commercial (GC),
Mixed Use Overlay District (Cary Town Center)
Yes
Lindsay Darden
Town of Cary Planning Department
P.O. Box 8005
Cary, NC 27512-8005
(919) 469-4044
lindsay.darden@townofcary.org
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SUMMARY OF PROCESS AND ACTIONS TO DATE
Pre-application Meeting
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The applicant attended a pre-application meeting for the revised site plan on May 18, 2016.
Plan Submittal and Review
The site plan was submitted for its initial review on September 7, 2016, and has been
reviewed by the Development Review Committee (DRC) through three review cycles.

PROJECT DESCRIPTION
MVP Properties, through their agent, John A. Edwards & Company, has submitted a
development plan to demolish the former Burger King restaurant located at the intersection
of Walnut Street and Ryan Road, and construct a light vehicle service facility. The existing
vacant structure includes 3,191 square feet of floor area.

View of existing structure from Ryan Road
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Notification and Property Posting
Notice of the public hearing on the proposed site plan was mailed to property owners within
400 feet of the subject property, published on the Town’s website, and posted on the
subject property.

View of existing structure from Walnut Street

Packet
PacketPg.
Pg.108
104
67

2.2
4.2
4.1

Proposed Walnut Street Elevation

In connection with this redevelopment proposal, the applicant is requesting consideration of
a modification request to reduce the streetscape from the required 30-foot width to a
narrower width ranging from 10 to 15 feet along the Ryan Road frontage. Council will
consider only the streetscape reduction request at this meeting. The plan will continue
through the staff review process if Council approves the reduction.
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The proposed AAA Car Care Center would include 7,958 square feet of floor area and
contain seven (7) vehicle service bays.

Locations of proposed streetscape reductions

While the existing building will be demolished, the existing limits of the paving and curb line
will be maintained except for a portion of the Ryan Road frontage. The changes along this
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Trees at the Walnut Street and Ryan Road intersection

MODIFICATION REQUEST WORKSHEET
The applicant has requested a modification to the Town’s development standards. This
modification requires Town Council consideration and is detailed below:
A. Request for a streetscape reduction along the Ryan Road frontage.
Section 7.2.4(C)(1) of the LDO requires the following:
The width of streetscape for non-residential uses shall be a minimum of thirty
(30) feet along thoroughfares and collectors designated on the Cary
Comprehensive Transportation Plan or otherwise designated by the Town, as
measured from the ultimate right-of-way line.
Town Council should consider the modification request pursuant to Section
7.2.10(A)(3) of the LDO, which reads as follows:
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frontage are due to proposed improvements that are required to comply with the Town’s
Comprehensive Transportation Plan (CTP). Five feet of additional public right-of-way will be
dedicated and a sidewalk is proposed to be installed as part of the development plan. The
existing site does not currently conform to the Land Development Ordinance (LDO)
streetscape standards and existing vegetation is sparse, except for the stand of trees near
the intersection of Walnut Street and Ryan Road.

The Town Council may reduce the width of required streetscapes and buffers
to no less than ten (10) feet. Buffer reductions between uses may be
considered based on the use of innovative site/building design concepts.
The Council may make exceptions to this minimum width for development
within the Town Center District and for reuse/redevelopment sites.
Reductions in the width of streetscapes and buffers should only be allowed
when meeting the required width prevents reasonable use of the property
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based on the zoning and/or when additional existing healthy vegetation or
open space is provided elsewhere on the site.
Applicant’s Statement:

The redevelopment of this parcel, for the purposes of a AAA Car Care facility, will maintain
the existing streetscape and vegetation to the maximum extent practical while meeting
building setback and parking regulations. The existing parking lot curb line along the Walnut
Street frontage as well as the southern portion of the site will be maintained to allow existing
established trees to remain. Failing shrubbery and trees will be replaced to provide a
consistent landscape approach throughout the development.
Improvements along the Ryan Road frontage, including a new sidewalk, will require existing
vegetation to be removed and replaced with a new streetscape.
As such the applicant is requesting a modification to the required 30-foot streetscape as
follows:
•
•

60-foot Ryan Road frontage – Provide 10-foot streetscape
81-foot Ryan Road frontage – Provide 15-foot streetscape

The remaining portion of the Ryan Road frontage streetscape will be maintained as existing
and supplemented with proposed Vehicular Use Area screening as required.”
Staff Observations:


The adjacent site (the State Employees Credit Union) provides the required 30-foot
wide streetscape buffer for Walnut Street but does not conform to the current LDO
streetscape standards for Ryan Road. Along Ryan Road, the credit union provides a
15-foot buffer rather than the required 30-foot buffer. The site plan for the credit
union was approved in 2000.



Because it is a redevelopment site, staff approved a modification pursuant to LDO
Section 7.2.10(A)(3) for the Walnut Street frontage to permit the existing parking lot
curb line and existing streetscape width to remain in its existing configuration. The
applicant is proposing tree plantings for the Walnut Street streetscape to bring the
site closer to conformance with the LDO streetscape planting standards. The LDO
requires 8 canopy trees and 12 understory trees. The applicant is proposing 3
canopy trees and 12 understory trees. Additional tree plantings are unfeasible due to
the narrow width of the existing streetscape adjacent to the perpendicular parking
which must also accommodate vehicular use area (VUA) screening shrubs.
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“Due to the existing parcel size and configuration, providing the required 30’ streetscape per
Town of Cary Land Development Ordinance Section 7.2.4 Streetscape Yard Width, would
have a detrimental impact on the redevelopment potential of the parcel.
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The existing site is non-conforming to the LDO streetscape requirements. The existing
Walnut Street streetscape is variable, ranging from 5 ½ feet wide adjacent to the
perpendicular parking spaces, to 30 feet near the Walnut Street/Ryan Road
intersection. The existing streetscape along Ryan Road is also variable, ranging from
less than 3 feet wide adjacent to the existing perpendicular parking spaces, to 30
feet wide on the north end of the streetscape and near the Ryan Road and Walnut
Street intersection.

30’ streetscape overlaid onto the former Burger King site



Twenty-seven (27) parking spaces are required for the use to comply with the LDO.
The applicant is proposing to provide 27 spaces per the proposed development plan.



There is healthy existing vegetation to be preserved within the overlapping
streetscapes at the Walnut Street and Ryan Road Intersection, however, there is no
additional open space or tree preservation proposed on site that is in excess of LDO
requirements.



By removing many of the perpendicular parking spaces facing Ryan Road, the
applicant proposes to modify the width of the streetscape, as shown on the graphic
below. Applying the required 30-foot wide streetscape (demarcated by the red
dashed line) would remove a portion of the drive aisle that provides vehicular
circulation around the building and at least 5 parking spaces would be lost.
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Staff analysis of the proposed streetscape widths



The applicant is proposing tree plantings for the Ryan Road streetscape to bring the
site closer to conformance with the LDO streetscape planting standards. The LDO
requires six (6) canopy trees and ten (10) understory trees. The applicant is
proposing six (6) canopy trees and eleven (11) understory trees. VUA screening
shrubs are proposed within the streetscape to screen the parking and drive aisles.



The proposed building is 149% larger than the existing structure. A building with a
smaller footprint than what is proposed may be able to be located on the parcel to
allow for a more compliant streetscape along Ryan Road.
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Illustration of existing and proposed building sizes

SUMMARY OF APPROVAL CRITERIA FOR THE MODIFICATION REQUEST
1. Does meeting the required streetscape width prevent reasonable use of the property
based on the zoning and/or is additional healthy existing vegetation or open space
provided elsewhere on the site?
TEST SATISFIED? __ YES __ NO
#2305
History:
03/02/17
Town Council
DENIED
Weinbrecht:
We’ll move to our second item, which was continued at our February 2 nd, 2017 quasi-judicial
hearing. And before we can move forward at-on this matterJohnson (clerk): We’ll need to take it off the table.
Weinbrecht:
We need to take it off the table, and that’s a simple majority vote. And I would entertain a
motion to do so.
Bush: So moved.
George: Second.
Weinbrecht:
There’s a motion and a second. Discussion? All in favor, please say aye.
All members present said aye.
Weinbrecht:
Any opposed? The motion carries unanimously.
ACTION:
Motion: Bush moved to from 16-AP-062 AAA Car Care Center from the table.
Second: George
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Vote: The motion was unanimously approved.
Weinbrecht:
This is our last evidentiary hearing. It’s 16-SBO-62 AAA Car Care Center. It’s before us tonight
because the applicant has requested a modification to Town development standards. As I mentioned, it was
continued on February the 2nd. As a reminder to those in attendance, even though we are in the council
chambers, an evidentiary hearing is more like a court case. The council acts like a judge and can only accept
evidence that is competent, material, and substantial. The North Carolina and the United States constitutions
gives the applicant certain due process rights in an evidentiary hearing that council must comply with. The
constitution really ties our hand on what we can accept. And, once again, I apologize if it seems burdensome
or complex. We will only hear competent materials, substantial evidence from anyone who testifies. By law,
we can only accept testimony from expert witnesses regarding whether or not this development will affect
property values and whether it-whether any increase in traffic resulting from this development will pose a
danger to public safety. Those who are with us intending to testify that are not qualified as experts, we can
accept testimony from you on factual issues that you have observed. Our contractual attorney sitting to my left
will help us determine who is an expert and who is not, and what evidence can be considered. The hearing
procedures and detailed attached rules are attached to the printed agenda. All speakers who want to speak
during this public hearing must be administered an oath by Mrs. Johnson, who is standing to my right and
ready to give that oath. We’ll pause just a moment at this time to-to allow those who’d like to speak at the
hearing to receive their oath.
Virginia H. Johnson provided oaths to potential witnesses.
Weinbrecht:
As was the case in our last hearing, the council received an email from an individual. I saw
the title and did not read the email. The council-the entire council received that email, so we will disclose that.
And starting on my right, I’ll ask Mr. George, and we’ll move right to left. If council has had any ex parte
communicationsGeorge: None.
Weinbrecht:
-site visits, financial relationships, specialized knowledge, close relationship to affected a
person to disclose?
George: None. Just the title from the email.
Weinbrecht:
Okay.
Robinson:
I read the title of the email.
Weinbrecht:
Mr. Smith?
Smith: Same as before.
Weinbrecht:
And I have nothing else to disclose. Mr. Frantz?
Frantz: I got the same email that others have. I received a couple phone calls concerning this, and I
immediately informed-stopped them and informed them that I’m not allowed to talk about this. And I had one
person show up at my place of business, and then I had to quickly inform them that I could not talk about this;
it’s a quasi-judicial hearing. So did not have any conversations or ex parte communication.
Weinbrecht:
Okay. Do you think any of that will impact your decision?
Frantz: No.
Weinbrecht:
Okay. Ms. Bush?
Bush: I have not.
Weinbrecht:
Mr. Yerha?
Yerha: Nothing except the email, which I didn’t open.
Weinbrecht:
Okay, very good. Based on the disclosures you’ve heard from council members, I’d invite any
party to the podium if they have an objection to a council member’s participation in this hearing. Seeing no
one, we’ll continue and open the quasi-judicial public hearing. Ms. Darden of our staff will introduce the
hearing.
Darden: Good evening, council. The case before you tonight, AAA Car Care Center, is a modification request
made by John A. Edwards and Company on behalf of MVP Properties. The applicant is requesting a reduction
in the width of the required streetscape along Ryan Road in order to redevelop the site as a AAA Car Care
Center. The site was recently vacated by Burger King and is located at the intersection of Walnut Street and
Ryan Road. It is adjacent to the State Employees Credit Union and across Ryan Road from the Cary Village
Square Shopping Center. The site is zoned general commercial, and the proposed use is permitted within the
zoning district. In the Cary community plan this site is categorized as a commercial center. The existing site
does not conform to LDO streetscape requirements for either Walnut Street or Ryan Road. The red line on the
plan shows the location of the 30-foot streetscape if applied to the existing site. So you can see it definitely
goes much further into the site than what the provided streetscape is. Existing vegetation is sparse, except
where the Walnut Street and Ryan Road streetscapes converge down near the corner. Here is an image
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showing the Ryan Road elevations for the existing Burger King structure and also for the proposed AAA Car
Care Center. As part of the development plan review, the applicant is proposing a reduction to the width of the
Ryan Road streetscape. The Land Development Ordinance requires the 30-foot streetscape along Ryan Road.
If the modification is approved, portions of the streetscape would range from 10 feet to 15 feet, as shown on
the diagram. This concludes staff’s initial presentation. At this time, I will invite the applicant to this podium to
speak.
Weinbrecht:
At this time, we’ll call on the applicant’s attorney to present arguments and evidence in
support of the application by addressing the applicable approvable criteria. Mr. Barron.
Barron: Good evening, Mr. Mayor and members of the council. Jason Barron with Morningstar Law Group here
on behalf of the applicant. Here with me tonight is Mr. Brad Murr of MVP Real Estate, who is going to talk a
little bit about the nature of the intended use that might not be quite as apparent as it might otherwise be, just
given the fact it’s a AAA. Also here with me is Mr. Jason Meadows, who is the project engineer who is going to
provide testimony with respect to the streetscape and the improvements that are being made. And I
mentioned, and I think the evidence will show-I mentioned that the improvements that are being made-I think
that the council will see this is an unusual situation. Is that the applicant is requesting a reduction in a
streetscape that doesn’t exist. It actually results in an increase in the streetscape. But because the building is
being removed and replaced, it triggers the site plan requirements. And as a result of the site plan
requirements, the code assumes basically that it’s a green space, and you have to provide the 30-foot
streetscape as the slide that Ms. Darden showed you all, that the existing streetscape is much smaller than
that. I think it’s as low as five-and-a-half feet on Ryan Road. It might be three feet actually. Yeah, it’s three
feet on Ryan Road. And it’s five-and-a-half feet on Walnut Street. The petitioner would submit to you all-and
you’ll hear the evidence associated with it. But if the currents-if the site were required to comply with current
LDO requirements for streetscapes, that it would be essentially a practical difficulty in doing anything on the
site. It would be tough to make a reasonable use of the land. It’s less than an acre. And you-there are some
right-of-way dedication associated with Ryan Road. And so you dedicate the right-of-way, you add the 30 feet
to it, you take the 30 feet off of Walnut Street, and you’re quickly left with not much to do anything. And it’s
zoned general commercial. And so it’s zoned for commercial uses. So at already a small site, it’s tough to do
anything with it. Additionally, it’s a three-sided parcel. It’s pie-shaped. You have right-of-way on both sides, so
it makes it even tougher to-it just adds to the challenges associated with getting anything on the site, being
able to put the building in, being able to put parking in. You’ll also hear testimony from Mr. Meadows, which
demonstrates that the current LDO requirements make it tough to satisfy the streetscape requirements. You’ll
receive evidence that there’s actually additional landscaping being added as part of this process. And in you’ll
receive some additional testimony tonight. We’ve been working with the staff in an effort to try to essentially
soften the edges associated with the site, recognizing that the existing Walnut Street right-of-way or
streetscape is narrow. And that’s not changing, but we’re adding some landscaping along Walnut Street in an
attempt to soften the edge, potentially reduce the visual impacts associated with this particular use. And at
the conclusion of the testimony, I think you all will agree that, you know, given its current situation as an old
and, I guess, now vacated Burger King, that this request satisfies the requirements of the ordinance for
reduction of the streetscape and that we would respectfully request you all’s support of the case. At this time, I
will call Mr. Brad Murr of MVP Real Estate.
Murr: Thank you, Jason. Good evening, Mr. Mayor and members of council. Thank you for hearing us this
evening, here on behalf of AAA Carolinas. Specific to the uses mentioned, we just wanted to make you aware
our proposed project intends to house our travel, insurance, and light automotive repair business. Just a
couple of specifics around the use. Our operating hours are Monday through Friday, 7:30 to 6:00 p.m. We’re
open on Saturday from 8:00 to 4:00 as well as Sunday we’re closed. So I just wanted to share that with you
guys. Certainly happy to answer any specific questions around the use or anything with our business. And I
appreciate your consideration.
Barron: And now, Mr. Mayor, I’ll call Mr. Jason Meadows, who is the project engineer.
Meadows:
Thank you, Jason. Thank you, council. Jason and Lindsay have both done a great job kind of
demonstrating the shape and issues that we’re dealing with, with the size of the parcel. Before I get started
with that, let me introduce myself. Jason Meadows with John A. Edwards and Company. I’ve been a registered
North Carolina professional engineer since 2010. I’ve been in the civil engineering design field since 2005. I
have a BS in civil engineering from North Carolina State University. The project engineer and the project
manager-and I’ve been with the project since day one, so I’m very familiar with the ins and outs. So, again, the
pie-shaped parcel provides a lot of constraints. This is a great slide that kind of shows a few things that we’re
dealing with here on the existing site if we were to impose the 30-foot streetscape requirement. Just some
quick things here. If we were to indicate the 30-foot requirement, we would-actually 42 of the existing parking
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spaces would be-actually existing 42, 27 of the existing parking spaces would be eaten by the 30-foot
requirement. And really it’s my opinion that given the configuration, a reasonable use of the site could not be
granted if that 30-foot was imposed. So, looking forward at this site and moving forward with the design, we
made every effort to minimize our impacts of the site and maximize the provided streetscape. So, notably, we
chose to maintain the existing curb line on Walnut, which allowed us to leave the existing curb line and really
beef up the streetscape on Walnut. However, on the Ryan Road side, the Ryan Road section required a fivefoot right-of-way dedication and a sidewalk construction. That sidewalk construction was in conflict with the
existing curb line of the existing parking lot. So we had to remove the existing curb line to build the sidewalk.
So as you can see, with the existing proximity of that existing curb line, we could not construct that sidewalk as
required by the LDO, so it had to be removed, which triggered the 30-foot streetscape requirement, which is
why we’re here tonight. So as can be seen, these two exhibits demonstrate what we’re looking at, existing and
proposed. So existing streetscape provides about 51% of the required streetscape on Ryan Road and about
17.6 feet average streetscape width on Ryan. We’re actually increasing that in the proposed condition to 62%
of the requirement, and an average streetscape width of 19.4 feet. We’re also re-landscaping the entire site,
as required by the LDO. And we’re really maximizing the amount of landscaping that we can provide with this
plan. We do have existing light poles that have to be respected with a 20-foot separation from trees, so there
are gaps from trees, but we are re-landscaping it completely in accordance with the LDO. And we’re also
adding evergreen shrubs and trees where we can, along the Walnut and Ryan frontage, to screen the
automotive use associated with this and provide a more opaque screen where we can. That’s something that
we actually offered to staff as a condition tonight, so keep that in mind. We’re also adding additional
shrubbery on all the frontages that we can. So where there are gaps in the landscaping we actually added
additional shrubbery. We do have significant existing large trees at the corner that we had to respect the
critical root zone of those large trees, so we couldn’t-we had to be respectful of those existing trees, so we
couldn’t plant significant landscaping underneath those trees. So on the corner there we respected those
existing. We actually have a champion tree on the corner.
Barron: And, Mr. Mayor, at this time I would like submit into evidence an updated version of the landscaping
plan that Mr. Meadows has just been referring to.
[The plan (two pages) are attached to the staff report as an exhibit]
Weinbrecht:
Okay. And the council doesn’t have a copy of this, and it’s not in the staff report.
Meadows:
That’s correct. Go to the next slide. Actually that’s the next slide. So this is the landscape
plan that’s being passed around now. And, again, champion tree on the corner, as you can see here. And then
additional landscaping, which you can see on all the frontages. The evergreen landscaping that I was just
mentioning is really here on the Walnut side and, again, on the Ryan side to screen the automotive use from
the view. So keep that in mind as well. And then additional landscaping and shrubbery. Jason is passing
around a color copy now. So the-that’ll be a little bit more clear.
George: It’s actually got green on it.
Meadows:
I apologize. It does. I apologize.
George: Evergreen.
Meadows:
So obviously the landscaping will be much improved than what is there today. And really
there really are no gaps on our landscape plan. We have vehicular screening landscaping; we have trees
planted. We actually have one additional tree. And really we-the trees are planted to the maximum with
respect to the light pole separation that we have to maintain 20 feet separation from all of our light fixtures.
So given the site constraints that we were already dealing with, really we have the maximum amount of trees.
So we filled in the rest of the gaps with vehicular screening and shrubbery, you know, elsewhere.
Meadows:
One other piece of information. At its most recent regularly [ph] scheduled meeting, the town
council approved Case 16-REZ-31, which just north of us on Ryan. Among other things there was a reduced
streetscape approved to 15 feet. I believe it was a residential case; however, there was a 15-foot streetscape
reduction to the north of us as well. So if you will, please keep that in mind as you’re considering. So it is my
professional opinion that with the additional plantings, the proposed site meets the requirements of the
ordinance for approval of this required buffer reduction. I appreciate your consideration.
Barron: Mr. Mayor, that concludes our presentation of evidence in chief. Would ask the council to accept into
evidence as part of the record a copy of the staff report and the exhibits associated there with, and also ask
the council to take judicial notice of the contents of the Land Development Ordinance and the town’s other
adopted policy documents.
Weinbrecht:
Thank you.
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Barron: But with that said, Mr. Mayor, I believe that the evidence demonstrates that the requirements for
approval of this buffer reduction have been satisfied and would respectfully request you all’s approval of the
same. Thank you.
Weinbrecht:
Thank you, Mr. Barron. At this time I’ll invite other speakers who have been sworn in who
would like to speak in support of the application to approach the podium one at a time. Anyone in support?
Okay, we’ll move on. At this time I’ll ask council members, if they feel that we need more time to review the
handout and continue this quasi-judicial hearing? Any objection to the handout? Okay, moving right along.
We’ll now open the hearing to those who are opposed to the request. A reminder to those testifying, please
limit your testimony to facts that you know. Applicant’s representative has the right to object to your testimony.
He or she may object while you’re speaking. They have the right to do that. Our contractual attorney is sitting
to my left and will help me determine what evidence may be considered. Yes, ma’am.
Winston:
Good evening, and thank you. My name is Kathleen Winston. I live at 410 Hudson Court. I
am a biochemist by education. I am here tonight speaking as a resident and an investor in the community,
owning 206 Mayodan Drive as well. And what I would like to say is I’m speaking in opposition of reducing this
streetscape. In fact, I would argue that it potentially should be expanded, given that this is one of two primary
entries to a residential area. And it is typically not consistent with the Cary Town Plan. Understanding that this
community or this development was built in the mid ’70s, this is our opportunity to be taking back and bringing
into alignment to the current standard set by this town, which ensures the aesthetic and quality of life for all of
us. I would say that it’s not consistent with a residential aesthetic, having a seven or eightDarden: Bay.
Winston:
-bay-thank you-an eight-bay auto repair supply or auto repair shop. And, in fact, I would want
more streetscape toBarron: Mr. Mayor, I’m going to have to object to the testimony being offered. I don’t believe the speaker
established herself as an expert in the field of land planning or landscape architecture.
Weinbrecht:
To give an opinion you have toWinston:
Okay. Can I provide testimony or evidence?
Weinbrecht:
Your testimony has to be on observations. You cannot give an opinion.
Winston:
Okay. So what I have observed. I’ve observed Just Tires at 205 East Chatham, Performance
Auto Body at 321 East Durham, Modern Service at 158 East Chatham, Cary Auto Repair at 413 West Chathamno offense-Frantz, at 410 West Chatham. If you go to any of these properties, they turn into concrete jungles.
Barron: Objection.
Winston:
I don’t have to provideWeinbrecht:
That’s again an opinion.
Winston:
Okay.
Barron: And it’s hearsay evidence that she’s seeking to offer related to properties that she is not presenting
for the council.
Weinbrecht:
Right.
Winston:
Okay. I respect that. Thank you.
Weinbrecht:
Thank you. Anyone else to speak in opposition?
Frantz: Concrete jungle?
Weinbrecht:
Okay, let’s see. I have to find my place. Cross-examination? Okay. Staff, additional
testimony?
Darden: Yes. So let me get to my place. Okay, so just to give some context. The State Employees Credit Union
adjacent to the north of the site provides a 15-foot streetscape along Ryan Road. Ryan Road was not
categorized as a collector street until the 2001 CTP. The 30-foot streetscape width only applies to streets
designated as a collector or greater. Because the credit union was developed before Ryan Road became a
collector street, the 15-foot streetscape for that site was compliant with the LDO requirements at that time. I
just wanted to give some reference for that. Additionally, there was some discussion in the applicant’s
presentation regarding the Walnut streetscape. It’s been precedent for other projects and in the LDO permits
us to do a modification where the site-the streetscape is nonconforming but will be left in its current state.
That means, wherever the curb line is not being altered, staff has the ability to approve a modification to allow
it to remain as is. And we have done that to provide relief on the Walnut streetscape. For the Ryan Road, the
applicant, as I mentioned before, is proposing a variable-width streetscape. Because of the width of the
existing streetscape will be modified along the length of this frontage due to the right-of-way that will be
dedicated, the Town Council must decide if this reduction is appropriate. So just to break it down a little bit, on
the diagram that’s on the screen now, the area shown in green, the streetscape, will be the same width or
wider than what is currently existing for the Burger King site. The pink areas represent areas where the width
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of the streetscape will become narrower than what it was before, and that is due to the right-of-way dedication
for the sidewalk construction. On the northernmost end of the streetscape, there is an area that is split
between pink and yellow. It was a previously compliant section that had 30-foot streetscape, but it has been
reduced to dedicate the right-of-way and allow for the existing parking space to remain because the
streetscape shifted over a little bit whenever the right-of-way was dedicated. For the proposed use, 27 parking
spaces are required and provided. Five spaces are located within the required 30-foot Ryan Road streetscape.
The LDO does permit parking reduction up to 15% by staff and 30% by council. At this time, the applicant has
not requested any parking reductions as part of the development proposal. The proposed building is 149%
larger than the existing Burger King structure. A smaller-footprint building could be located on the site to
provide for a more compliant streetscape along Ryan Road. Additional landscaping is proposed within the
Ryan Road streetscape to bring it into greater compliance with the LDO requirements. In regard to the plant
quantities, as the applicant had referenced with the amended landscape plan, we received that a little bit too
late to incorporate it into the staff report. But I have compared it to the requirements of the LDO for the
streetscape along there. And what has happened is that areas that were shown with the new evergreen
plantings, one of those evergreen trees is new. The others were previously deciduous trees that were provided
in that streetscape. Most of the shrub plantings that they showed-well, all of the shrub plantings that they
showed on that colored diagram are in excess of the ordinance requirements. So I just wanted to clarify what
was required versus what is actually additional material. And there is no additional open space or tree
preservation on the site that is in excess of Land Development Ordinance requirements. So as far as the
modification approval criteria from the LDO, council has two questions to answer. The first, is there additional
open space or tree preservation proposed elsewhere on the site? And as for my staff observation, we have not
noticed that there are any opportunities to provide that on the site. And that concludes my observations.
Weinbrecht:
Thank you, Mrs. Darden. Mr. Barron, cross-examination of the staff?
Barron: Ms. Darden, can you confirm what the zoning is for the property?
Darden: The zoning is general commercial.
Barron: And what-its prior use, I believe, was a fast food with a drive through?
Darden: Yes.
Barron: And if another fast food with a drive through came along, could it also occupy the space without having
to provide the streetscape in question, if it used the same exact building?
Darden: If it used the exact same building, it would fall under the reuse and redevelopment standards.
Barron: And could they re-skin the building, meaning could they essentially provide features associated to
make the building look prettier but not expand the size of the building as long as they’re not moving the curb
lines, they could do the same thing?
Darden: You cannot expand the building as part of reuse redevelopment.
Barron: Okay, thank you.
Weinbrecht:
Anything else, Mr. Barron?
Barron: That’s it.
Weinbrecht:
Okay. At this time I’ll ask the council if they believe there is any evidence presented tonight to
continue this hearing? If not, we’ll move into the deliberative phase of the hearing. And I want to follow up. I’ll
start by following up with what you were getting at and ask the question, if the Burger King that’s there today
were eliminated and put back with the parking and streetscape required, can that happen on that site? That’s
kind of where I think you were going with that.
Frantz: No.
Weinbrecht:
No? Well, that’s what I want to know.
Bush: No, I think he wasFrantz: He was basically asking if a Bojangles’ wanted to occupyBush: That building.
Frantz: -the Burger King buildingWeinbrecht:
The building? Okay.
Frantz: -would they have to add the 30-foot streetscape.
Weinbrecht:
Okay.
Frantz: And as long as they use the existing building the answer is, no, they wouldn’t have to; they could keep
the site the same. If you tried to expand the buildingWeinbrecht:
Right.
Frantz: -and make it biggerWeinbrecht:
That I understand.
Frantz: -then you fall into the 30-foot streetscape.
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Weinbrecht:
But if you had the same footprint-of course, you’d have to move it, I guess, to do the
streetscape and the parking-would that fit on this site? I’m trying to get to a point that you made earlier that
this is very difficult to develop on this site because of the streetscape buffers coming from both directions and
it’s less than an acre. And that’s what I’m trying to get at.
Barron: The engineers looked at that.
Weinbrecht:
Okay.
Meadows:
I can testify to that.
Meadows:
If you could imagine-you see the red dash lines here on the plan. Those would be, at best, the
new curb lines. So if you could imagine those were your curb lines, where would you park?
Frantz: But you’ve already gotten the staff-approved reduction for Walnut Street.
Bush: Right. We’re not doing anything on Walnut. Correct?
Meadows:
Okay, so yeah. So-but we’ve looked at-we’ve looked at it with those. Between the drive
through and the circulation around the building. So if the building kind of stayed where it was, it would cut off
your drive aisle from that side, from actually this side here, a drive aisle and parking circulation. I looked at
parking along the building here, drive through along the back, and actually parking along and a new drive aisle
here, and it just does not work. You’d have to get extremely creative, even possibly parking along the rear. I
mean, it’s just-I looked at it several different ways, actually three or four different ways. We had exhibits A
through D, I think, Jason, that we were going to bring to demonstrate that it just didn’t work even trying to do
what we were talking about doing. And it-we couldn’t make it work, so.
Bush: While you’re still thereMeadows:
Yes.
Bush: -because I want to understand, in this picture here you show the additional streetscape required on
both Ryan and Walnut. But staff said that the-because it’s nonconforming and it’s being left in a current state,
the 30-foot streetscape on Walnut is not required. Is thatMeadows:
That’s correct. Yeah, this is the staff exhibit. I didn’t put this together.
Bush: So, I thinkHales: You have a couple of different things in play. And just to clarify a little bit what was going on before,
there are a few scenarios. One, you can keep the existing Burger King, leave all the curb lines like it is, re-skin
it as Mr. Barron was suggesting, minor alteration, and you don’t have to do anything to bring it into compliance.
Building scenario two: Building goes vacant for more than six months or you tear down the building and start
over again in the same footprint. That’s reuse development plan. Staff will be looking to bring the site into
compliance to the maximum extent practical, but historically, as long as you are not touching the curb lines-if
you kept the footprint where it is today, you kept the driveway where it is today, you kept the parking where it is
today, we wouldn’t make them be necessarily going back and getting that streetscape now. What is driving
this is the fact that the building is being removed or making it larger. It’s not eligible for re-use redevelopment
plan anymore. And they are altering the circulation around the building and the driveway to Ryan Road. So as
soon as that curb line was touched, that’s when staff is saying, “Okay, well, now you’re requesting a reduction,”
because once you’ve removed the existing nonconformity, you need to bring it into compliance, and that’s
where they’re requesting it today. Does that clarify all those three different scenarios?
Bush: Yes.
Weinbrecht:
And that it helps, but I want to kind of turn that a little bit more.
Hales: Sure.
Weinbrecht:
I’m still trying to get at the usability of this site with the restrictions that we have as far as the
streetscapes that’s required. If I wanted to build-let’s say that lot were vacant. I wanted to build a Burger King
with that footprint, not in that location but somewhere on that lot, could I make that work? I think their
engineers said no; in his opinion they cannot. I don’t want to put words in his mouth, but I thought that’s what I
understood, and I would likeFrantz: He was speaking for the AAA.
Weinbrecht:
I thought he was speaking on the other one, too, but that’s what I’m trying to figure out. Is
this site usable with the restrictions that we have for something smaller, like a Burger King?
Hales: In my professional opinion the site is usable, maybe not for a fast food restaurant, in that dimension.
Weinbrecht:
Okay.
Hales: General commercial does allow a fast food restaurant. It also allows office, which has a smaller
parking requirement. Whether or not it’s an appropriate site, we won’t get into that, but there are uses that
could probably fit on the site. We haven’t done test fits. They did try and test-fit other drive-through uses and
other arrangements of the proposed automotive repair use. You could probably not, with a 30-foot streetscape
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on Ryan Road and Walnut Street, fit a fast food restaurant with drive-through circulation and the required
parking for a restaurant, which is 1 to 150, versus 1 to 250 for a retail or 1 to 300 for an office.
Weinbrecht:
Thank you. Other questions?
George: But does that mean that, Mr. Hales, that if you left the Walnut Street-if you forgot the red line on the
Walnut Street because you’re not touching that curb, you could get aBush: Fast food.
George: -a fast food with circulation because you’d only be shifting just from the east side?
Hales: If you wanted to tear down the existing fast food restaurant today and build another fast food
restaurant on the same building pad, that’s fine. I mean, you could do that without having to shift any of the
curb lines. It exists today.
George: And it could be-does it have to be rebuilt on the existing pad or it could be rebuilt somewhere in the
parking lot?
Hales: Same general pad. You’re not going to be able move it too much because you’re going to have to deal
with the same circulation and the same parking requirements.
George: Okay.
Hales: What’s really driving the streetscape change is touching the curb line along Ryan Road. So shifting
that drive aisle farther-and, again, I’m not-is it farther going east, I believe, is going slightly closer. They’re
changing the way the circulation and the drive access coming in Ryan Road is laid out today.
Glover: Mr. Hales, can I clarify for me? Because it might help the council. What you mean is there is an
existing driveway today for the Burger King on Ryan Road and they’re moving that. Is that correct?
Hales: They are modifying-let’s go to slide 40. You see the driveway coming in Ryan Road and it goes in
slightly deeper and turns, and you have parking on the north and parking on the south. What they are
proposing to do is modify that to-let’s go to 44. We’ll use the applicant’s slide. No, that’sBush: Oh, shifted.
Hales: That really doesn’t show it very well, though, does it? Essentially they’re changing this curb line to get
better circulation here, changing this curb line to eliminate the parking spaces. Some of that is driven by the
right-of-way dedication, but that’s not to say all of it’s driven by the right-of-way dedication. Does that make
sense? Did I clarify your question?
Bush: So can I clarify Ms. Glover’s question? So if they didn’t change the curb line, would you be sitting
here?
Hales: If they were not touching the curb line, we would not be sitting here.
Frantz: Even with the right-of-way dedication?
Hales: Even with the right-of-way dedication. As long as the right-of-way dedication did not go into the site so
far as to eliminate the parking spaces, we would not be sitting here.
Barron: Am I permitted to cross-examine at some point the testimony that’s being given?
Hales: Shoot.
Weinbrecht:
Sure. Please.
Silverstein:
Yes, I was going to say, since this is new, he does have that right.
Weinbrecht:
Right. Okay.
Barron: Mr. Hales, so if you dedicated the right-of-way but didn’t move the curb line, no problem; you wouldn’t
have to worry about the streetscape. How does that relate to construction of the code-required sidewalk?
Hales: I’m not following you.
Barron: Mr. Meadows testified that we are required to construct a sidewalk along Ryan Road because one
does not exist as of today.
Hales: Correct.
Barron: And so as a result of that, how does that impact the location of the streetscape? And you just testified
that if we didn’t touch the curb, we could dedicate right-of-way but we wouldn’t have to provide the 30-foot
streetscape. Is that true even though we don’t have to code-required sidewalk and one is required?
Hales: We may be having a different discussion, or there may be an administrative elimination of that
requirement. I’ll defer to Ms. Darden, who is more familiar with the exact-where this plan is moving the
sidewalk.
Barron: Okay, but one is required?
Hales: A sidewalk is required by the Comprehensive Transportation Plan, yes.
Darden: I just want to chime in. I think I can answer that question a little bit better. The ordinance in the
section regarding streetscape reductions is very specific in that council is required to consider any reduction
for a streetscape that is getting narrower in width. The reason this streetscape is getting narrower in width in
some areas than what was previously existing is because of the right-of-way dedication. So the right-of-way
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dedication is part of what was triggering this to come before council this evening, so I just wanted to be clear
about that.
Weinbrecht:
Okay. Other questions?
Bush: I have a couple. So looking at this chart, if-they could do the streetscape, the 30-foot streetscape, but
hey would lose five parking spaces. Is that correct? Am I reading that correctly?
Darden: They would be able to do more streetscape than what they’re currently proposing. Some of the
streetscape-if you look at the area with the drive aisle here-is still-it would be site circulation. But the areas
that are in pink could be areas where the streetscape could be wider than it is proposed on the current site
plan proposal.
Bush: So if-I’m just trying to understand. The five parking spaces are one more space than is permitted, the
parking reduction that’s permitted by staff to administratively approve?
Darden: Yes.
Bush: Okay.
Weinbrecht:
Other comments, questions?
Smith: I have a couple. And I’ll count on our attorney to keep me under control. When I listen to the traffic
person or the person explaining the dilemma of the site, the quote was, “We looked at all these different ways,
and it just did not work.” Well, it didn’t work because it’s a big footprint. And then earlier there were some
comments about, I think from our staff, that said there are other uses that could go there. And then I hear that
if we don’t move the curb this could be approved without it coming to us. So there’s a lot of push and pull
here. But the observation I have is, as we reach build-out and we start getting so many of these unique uses of
infill and redevelopment and we’re being flooded-I mean, that’s how it beginning to feel. There are so many
more in the pipeline, some that were just at P&Z (Planning and Zoning Board). And I don’t know if this is a
failure of the Imagine Cary or it’s just one of those things we have to live with, but when we have commercial, it
seems like the three easiest paths to get something in without a lot of work are storage, carwash, and now this
new phenomenon of these little buildings to provide support to our citizens, be they brake shops, auto, you
know, whatever. And maybe those are necessary, but most of the time, they’re in really odd places that really
put a challenge between trying to grow the community or have it modernized. And, you know, my dilemma is-it
was phrased, this is a convenience use. I can’t-and I think we have to be real careful about convenience uses
in these infill areas. I mean, it’s going to get harder and harder. And if we keep finding a way to kind of make
exceptions to the buffer because it’s a unique situation, I just want to make sure that we and the staff are
pushing back on, well, are these exceptions because you’re trying to fit something in that you want, or is it
something we wait for the market to be the most appropriate commercial use? If that makes any sense. I justyou know, here is an area where I don’t know what can go in there. But I could see a small support office that
might fit with that mall. It could be a AAA without a use that requires all that parking and all those extras bays,
so it could be a smaller footprint. I don’t know. All I know is I’m not that excited about making exceptions to
our buffers and everything for uses that there may be better uses for. I don’t know if I’m saying that right, but I
hope you get the point that I’m trying to make. And, you know, I’ve observed this past weekend in P&Z. I mean,
we’ve got stuff in absolute critical areas, and we have to approve it because it’s zoned that. And it will
absolutely harm what we’re trying to do to Cary. And maybe this is a microcosm of that, but I’m really
concerned about putting this size of a building at that place, and I welcome your feedback, because I’m kind of
pushing and pulling here on the improvements being made, you know, versus the use.
Frantz: I agree with you, Jack. We have reduced buffer standards requirements in the past for uses when
they’ve made a compelling case, or when it was the right thing to do or it was a benefit to the community or it
fit. This original site was developed way back when, when our standards were very lax and we didn’t have the
stringent requirements, high standards that we do today and have for the last couple decades that have
helped make Cary one of the greatest places to live that it is. Here we’ve got they’re putting in a building that’s
150% bigger than the existing use that will be pretty intense at that corner. And if they can make the use work,
then fine. But I don’t see why we as a council have to reduce the buffer with requirements to enable that to
happen. I actually would agree with some of the comments that-or the observations, Ms. Winston-except for
my concrete jungle thing. But this is one of those cases where, you know, strict buffer makes sense. It might
not have a drive-through use or something like a fast food restaurant, but it’s a very intense use. And I think it
warrants strict buffer. I’m actually disappointed that we’re not enforcing some stricter buffer on Walnut Street,
honestly. You know, that is-that’s-it’s a gateway into our downtown. I mean, let’s be honest about it. We’ve
got three new houses that are just being built across the street. They look beautiful. We’ve got a new senior
living center coming in right up the street from this. I don’t think those folks realized-or to include the existing
residents that have lived here for decades-that this might be the use that would come on that corner. And I
think they’re looking to us that if this is the case, that we need to, you know, hold it to Cary’s high standards
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and ensure that it meets our vision and values for the area. So, I’m not going to support the buffer reduction
on Ryan. And I’m actually very disappointed that somehow we’re allowing it on Walnut.
Weinbrecht:
Mr. Yerha?
Yerha: Yeah, the slide in front of us there, number 52, council deliberation is really key. Is there additional
open space or tree preservation proposed elsewhere? Apparently there is not. And is there reasonable use?
And I think we’ve discussed that a little bit. Certainly there is not-you can’t get this building on there with a 30foot streetscape. And maybe you can’t get the Burger King on there like it was with a 30-foot streetscape, but
I’m not convinced that there’s not a reasonable use of some sort that could go on there and still be in
compliance. And according to the LDO, it’s quite clear. One of those two -it’s an and/or situation. Both of
those things don’t have to happen, but one or the other. And I don’t see either one of them happening in this
case. So that troubles me.
Weinbrecht:
Mrs. Glover, you haveGlover: Mr. Yerha made my exact point. Thank you. I wanted to be-make sure everyone was clear with the
two factors that the applicant just needs to provide and satisfy you with evidence on one of the two, not both.
Weinbrecht:
Okay, any other comments or questions?
George: I’m trying to figure out a couple things. We are getting more than we had. And as we do infill
development, I don’t know that applying the standards of greenfield development to an existing site will get us
where we want to be. It didn’t get us where we wanted to be at the corner of Cary Towne Boulevard and
Maynard, where the Eye Care Center was taken down that we approved through a first quasi-judicial that we
looked at trying to figure out if we could have a shorter buffer, because it was already there. It’s more than
they had, and we approved that because it was more than we had. So I’m having a hard time with these
places that were built in the ‘70s so we could walk across the street from the high school and go to Burger
King. It was built to those standards. It’s almost reminiscent of me of issues that people have at the beach
when they change the CAMA regulations and somebody owns a lot and all of a sudden they can’t build as close
to the ocean as they wanted to. We changed this to a collector road, and then that means we increase the
buffer. So that was through no fault of the property owner, that we changed it and remade it a collector road.
So even under our post-1975 standards up until 2001-is that when the collector road got?
Darden: That’s when it first was designated on the CTP.
George: So we did something to this to make it a collector road, which means, okay, current owners, property
owners who have the right to redress grievances with the government, according to the First Amendment,
come before us and they say, “You guys changed the designation on our street. That made our property less
marketable and that cut our buffers-and that doubled our buffers.” Are they double, from 15 to 30? Is that
what the difference was?
Darden: The standard for a local street is 15 feet for nonresidential.
George: So we would-we doubled the buffer on here because we decided it was a collector street. So we then
impact the neighbors. So I have a little problem with that, that we-of what we do to make it less buildable and
that we’ve got somebody who owns the property that becomes then less buildable because we decide all-we’re
going to make it a collector street and somewhere in the plan a collector street is supposed to have a bigger
buffer than a regular street when the street didn’t get wider. It didn’t change the traffic pattern on the street.
Nothing got changed on the street, but we designate it something different, all of the sudden the buffer gets
doubled. And it’s not double behind it to those Employees’ Credit Unions, but we’ve got to double it to these
because they want to redevelop and put something better there-different, something different there and
redevelop it. SoSmith: Well, yeah, I meanGeorge: Yeah.
Smith: I’m not trying to interrupt, but I am.
George: Go ahead.
Smith: The-you know, I think, you know, the cause is great, what you’re saying, and I understand that. But it
all gets down to the uses. And this is the concern I have. We have this conundrum all around our commercial
where we’re being-the things that are coming in for infill are not the things that match the area. I mean, we
just approved the senior living. You’re going to put a-you’re going to put that next to the senior living? There
are many, many other commercial uses that fit, and, frankly, the double buffer doesn’t hurt. It improves the
image of Cary. It improves the value of the place. We can debate this on and on. And I just want you to be
careful about in the zeal to protect one thing, the property rights and the First Amendment, that you
understand there’s the greater good, too, and that that can still fit within the law and the right. And that’s all
I’m just trying to say.

Minutes
MinutesAcceptance:
Acceptance:Minutes
Minutesof
ofMar
Mar30,
2, 2017
20176:30
6:30PM
PM (Consent
(ConsentAgenda)
Agenda)

2.2
4.2
4.1

Packet
PacketPg.
Pg.123
119
82

Frantz: I would just add, you know, we didn’t make the property undevelopable. I look at it as we have an
applicant that’s trying to shoehorn a rather large use onto the wrong piece of property. You know, somebody
could come in today and build a doctor’s office, another fast food-whatever. Somebody might come in and
propose a use that presents a compelling case, and we might waive part of the buffer. So I don’t think we’ve
done anything to make it undevelopable. I think we’ve done things that better protect the character and charm
of some of our community.
Weinbrecht:
Other comments?
George: So reasonable-go ahead. You had aGlover: I just would like to remind the council of the factors, and they’re on the screen. So I know there’s been
some discussion about use, but that is not an issue that’s before you for consideration when you’re making
your decision. I think it sounds like you all are really focusing on does providing the streetscape width prevent
reasonable use of the property [ph]. And so that’s really the criteria I’d ask you to focus on as you make youryes.
Robinson:
I will speak to that. I think we’ve heard tonight that a smaller building can be put on this site
or the existing building can be redone and be done in accordance with our buffer standards and the
allowances being made by our staff. This building, with its mass, cannot accomplish that. In my opinion, it
doesn’t render the property unusable just you-renders the property unsuitable for this mass of a building. So I
would say it’s not a worthwhile reduction. It’s not in the best interest of the community.
Weinbrecht:
Thank you, Ms. Robinson
George: Can I ask then what reasonable use-that’s up to us. Right? What-that’s what we’re being called toWeinbrecht:
It’s up to the applicant to propose it.
George: We’re preventing reasonable use by requiring the 30-foot is what-if we rule against this, right? That’s
what we’re saying, is that they haven’t provided open space. Maybe if they’d have provided open space and
more trees or a gumball tree we might not be talking about this. But if a 30-feet streetscape-does it prevent
reasonable use? And what I hear my colleagues saying is that there are some other uses that are reasonable
that would allow us to keep the 30-foot buffer. Is that what I’m hearing?
Weinbrecht:
I believe that’s what we’ve heard.
Bush: I think what we heard was-just what we heard was, you could-they could have re-skinned, as an
example. They could have re-skinned the Burger King to be another fast food and that could be another
reasonable use. But I think probably one of the most impactful things that was said at this table is by Ms.
Robinson; it’s not that we’re making it unusable. This brilliant; it’s just unsuitable for-based on this. If they
wanted to make it one less bay and make it a little bit smaller, it would fit within this use. But this particular
plan that we’re looking at, right now, with the reduction-with the requested reduction in streetscape makes it
unsuitable for this property.
Glover: And if I could speak, and Mr. Barron should have an opportunity on this point as well. The phrase
“reasonable use of the property” doesn’t mean like what is the ultimate use, “Is it going to be an office? Is it
going to be something else?” That really means can they develop the property with the buffers on it, kind of
speaking generically. It-with the 30-foot buffer on it, can they use the property; can they develop on it? That’s
really what that phrase is trying to get at. I’ll let Mr. Barron speak to that as well, and see if he has an
interpretation of that for you.
Barron: No, I mean, I think that’s ultimately what the council is asked to do, and that is to determine if the
reasonable use of the land can be made under the ordinance requirements that exist as of today, with the
application of the 30-foot streetscapes in question, and I think that the testimony you heard from our engineer
is that they tried to fit, and he was testifying as to the Burger King. He tried to fit the Burger King in another
location on the site and there was no way to do it. In fact, he testified that with the application of the
streetscape you actually lose 27 of the 42 spaces that exist on the site as of today. You essentially strip all of
the parking away from the front of the site. I mean, and so they worked hard to try to understand it, so-and
that was the testimony that you all heard.
Frantz: That’s not entirely true, though, because you’re getting the waiver on Walnut Street.
Barron: The question is whether you can make a reasonable use of the land based on the code standards.
And the code standards require a 30. And I think what you said was you’re disappointed that Walnut Street
didn’t have the 30. I mean, the code would require a 30 if you had a site plan, a full site plan. I think that was
what the testimony was.
Darden: This was a full site plan. If the modification request had not been approved for Walnut Street by staff,
then a 30-foot buffer would be required on that frontage as well.
Frantz: I get that. So would it have not been approved as well if somebody was redeveloping this as a fast
food restaurant?
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Darden: We would not consider the use as a factor as long as the use was permitted in the zoning district.
Frantz: So what exactly enabled staff to approve the elimination of the Walnut Street buffer?
Darden: We’ve had precedent. Whenever we have a nonconforming situation such as this, whenever the curb
line is being left as is, we have allowed it.
Frantz: Right. So if another use didn’t touch that curb lineDarden: Yes.
Frantz: -then that buffer would not be required?
Darden: Exactly.
Frantz: Thank you.
Weinbrecht:
Other comments and questions? I think the applicant has established that this site is
difficult. And in another discussion at another time, I would like to know from the staff, so I’ll ask our assistant
manager to note that I would like to have a conversation about how many of these we have in the community
plan. Is it a handful? Is it dozens? And were they considered in the community plan and et cetera, et cetera,
so.
Overton (Assistant Town Manager):
And we can get that information for you, Mayor.
Weinbrecht:
But that’s separate from what we’re doing here tonight. So before we move to the next phase
of this hearing, I’d ask council members if they have any other comments or any other questions. Okay.
Seeing none, we’ll close the public comment portion of the hearing and ask for a motion on the modification.
Bush: I’ll make a motion to deny the modification request for the reasons discussed and move that we deny
the modification request made by the applicant, as it doesn’t meet all of the approval criteria, the applicable
sections of the LDO.
Yerha: Second.
Weinbrecht:
There’s the motion and a second. Discussion?
George: Okay. I’m sorry. That-before I vote the wrong way that I’m understanding-are we hinging-Lisa, could
you-this reasonable use, would you say what you said again? I’m trying to wrap my head around it. I’m sorry.
Weinbrecht:
Motion discussion?
George: Oh, I’m sorry. I can’t ask her. I’m sorry. Okay.
Weinbrecht:
Yeah, we’re in the motion phase.
George: We’re in the motion phase. We’ve left the deliberation.
Weinbrecht:
The discussion, right. Deliberation is done.
George: Deliberation is over. We can deliberate the motion but not with any input.
Weinbrecht:
That’s-exactly. We’re done with witnesses.
George: Okay. All right.
Glover: And could we get Ms. Bush toBush: Be specific?
Glover: -to confirm-yes.
Bush: Which one? The modification request for the 30-foot streetscape reduction was the request, and it
doesn’t meet the approval criteria for both is there additional open space or tree preservation proposed
elsewhere on the site and also does not provide or does not prevent the reasonable use of the property based
on zoning.
Glover: Thank you.
Weinbrecht:
And who had the second?
Yerha: Second.
Weinbrecht:
Okay.
George: So then we can talk about it amongst ourselves?
Weinbrecht:
Absolutely.
George: So, Ms. Bush, so this-when you say “reasonable use,” what are you-how are you basing that on? I’m
still trying to wrap my head around it.
Bush: I-well, I used two examples. One is that the reasonable use for this particular item is they could use it
for the use that it is currently todayGeorge: Okay.
Bush: -is one example. My other example was if the building was lessGeorge: Big.
Bush: -was smallerGeorge: All right. Okay.
Bush: -if there was a reduction in the size, then it would also fit in with the reduction.
George: Okay, so-
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Bush: So there’s still a reasonable use for that property.
George: So here’s where my reasonableness, trying to wrap my head around it, is that we could re-skin it as a
Bojangles’, for instance. Don, we talked about that. It could be re-skinned and we wouldn’t have seen it. It
would not have come before us; we’d have no judgment to make. So this-and that’s not even a-reasonable use
doesn’t even come into account there, because we wouldn’t even see this if they had just decided they were
going to sell it to somebody else or they were going to make it a Bojangles’. And then we’ve got the same-we
haven’t improved anything.
Bush: I’m not sure what I understand what you’re saying. Is that a question?
George: Maybe I’m leftfield. I’m just trying to understand this. Because somebody said it could be-reasonable
use they could re-skin it or whatever. But if you re-skin it you wouldn’t-we wouldn’t even have a meeting. We
wouldn’t even have to answer either of these questions if they re-skinned it.
Robinson:
That’s correct.
Bush: Right.
George: We wouldn’t even be here.
Robinson:
That’s correct.
Bush: Well, my point was that if you just look at the end, does this streetscape reduction prevent the
reasonable use of this property?
George: Okay.
Bush: Based on what heard from testimony, staff, and applicant, this use could fit in if it was less impactful.
George: Okay.
Weinbrecht:
Other comments?
Bush: Just to clarify, a vote for yes is to deny.
Weinbrecht:
Yes, the motion is to deny. All in favor of the motion, please say aye.
All present council member said aye.
Weinbrecht:
Those opposed?
No one voted in opposition.
Weinbrecht:
It is unanimous.
ACTION:
Motion: Bush moved to deny the modification request made by the applicant, as it does not meet all of the
approval criteria of the application sections of the LDO. The modification request for the 30-foot streetscape
reduction was the request, and it doesn’t meet the approval criteria for both is there additional open space or
tree preservation proposed elsewhere on the site and also does not provide or does not prevent the
reasonable use of the property based on zoning.
Second: Yerha
Vote: The motion was unanimously approved.
Weinbrecht:
Thank you Mr. Darden. If everything is in order Mr. Silverstein, we’ll close the hearing. Alright.
We’ll close the hearing.
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AAA CAR CARE CENTER MODIFICAITON REQUEST
GUIDELINES FOR THOSE WISHING TO TESTIFY
To make sure that your testimony is ‘competent’ under the law and to best assist Council in making
its decision in accordance with the law, please identify the specific approval criteria you are
addressing as you testify and try to limit your testimony to specifically addressing that criteria and
whether or not the criteria is satisfied.

1. Meeting the required streetscape width prevents reasonable use of the property based on the
zoning and/or additional healthy existing vegetation or open space is provided elsewhere on
the site.

**Please note that only an expert may testify about vehicular traffic increases and their effect
on dangers to public safety and about the effect of the use on property values. Council may
not rely on the opinion testimony of lay witnesses.**
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Cary Town Council
Thursday, March 9, 2017
6:30 PM
Council Chambers
316 N Academy St., Cary, Cary Town Hall, NC
DRAFT (contact the Town Clerk’s Office at (919) 469-4011 for official minutes)
District D Representative Ken George: Present, Mayor Harold Weinbrecht: Present, District C
Representative Jack Smith: Present, District A Representative Jennifer Robinson: Absent, District B
Representative Don Frantz: Present, At-Large Representative Lori Bush: Present, Mayor Pro Tem - AtLarge Representative Ed Yerha: Present.
COMMENCEMENT
1.1

Call to Order
Weinbrecht called the meeting to order at 6:30 p.m. He stated that Council Member
Robinson is out of town and unavailable to make the meeting.

1.2

Ceremonial Opening led by Council Member Smith
Council Member Smith provided the ceremonial opening. He provided an Irish
blessing to everyone.

1.3

Adoption of agenda

RESULT:
MOVER:
SECONDER:
AYES:
ABSENT:

ADOPTED [UNANIMOUS]
Jack Smith, Don Frantz
Ed Yerha, Mayor Pro Tem - At-Large Representative
George, Weinbrecht, Smith, Frantz, Bush, Yerha
Robinson

2.

RECOGNITIONS, REPORTS, AND PRESENTATIONS
Weinbrecht recognized boy scouts who were attending.
2.1
Presentation by the Citizens Assisting Police Team (CAP Team) and recognition of
their volunteer service.
Speaker: Chief Tony Godwin
Godwin provided remarks recognizing our Citizens Assisting Police (CAP) Team. He
explained what the CAP team did, including assisting the Police Department in
administrative, non-Police roles. Currently, there are 166 members. He introduced
Ms. Wright. She explained some of the recent inivitatives of the CAP team and
presented the ceremonial check of $164,505.77 to Council. This amount
represented the savings that the CAP has provided the Town through their volunteer
hours. Weinbrecht thanked all the CAP volunteers for their commitment to our Town
and keeping Cary safe.
2.2
Town Manager's Update
Stegall provided the Manager’s Update. He shared that the North Carolina
Environmental Management Commission unanimously approved the round four
Jordan Lake Water Supply allocations. This allocation of water ensurced the needs of
the Town and surrounding area will be met until year 2045. He thanked staff for their
hard work on this accomplishment.

3.

PUBLIC SPEAKS OUT (one hour time limit)
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Wanda Kay Watts talked about flooding at her property on Joel Court. She provided the
history of the creek behind her house flooding and the impact on her house. She thanked
Council Member Frantz and staff for their help. She also listed her personal issues related to
this issue.
Andrea Hill requested crosswalks on Walker Street and at the Harrison Street and Park
intersection. She explained that it is difficult to cross there and the streets are only becoming
busier with upcoming development of the Library. She also asked for council to keep as
much park space as possible in the Downtown area.
CONSENT AGENDA

RESULT:
MOVER:
SECONDER:
AYES:
ABSENT:

5.

ADOPTED [UNANIMOUS]
Lori Bush, At-Large Representative
Jack Smith, Don Frantz
George, Weinbrecht, Smith, Frantz, Bush, Yerha
Robinson

4.1

Town Council - Council/Staff Retreat - Jan 27, 2017 8:00 AM

4.2

Town Council - Council/Staff Retreat - Jan 28, 2017 8:00 AM

4.3

Town Council - Regular Meeting - Feb 23, 2017 6:30 PM

4.4

Old Holly Springs Road Renaming

4.5

Necessary Easements for the WT1166 Holt Road to Davis Drive Water Line
Connection Project

PUBLIC HEARINGS
5.1

Abandonment of Portions of Rights-of-Way on Keener Street and Fairview Drive
Senior Real Estate Specialist James Mitchell presented staff’s report. Weinbrecht
opened the public hearing.
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4.

Julia Lee stated that she supported the abandonment request. She has reservation
to build on the lot pending approval of tonight’s request. She thanked the council for
their leadership and investment in Downtown which made her and her husband want
to live here. She looks forward to enjoying a walkable, transit-friendly, diverse
neighborhood.
George Jordan, requester of the abandonment, explained the purpose. He would like
to have the houses to be in line and create a cottage-like feel to the development.
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Through conversations with staff, they realized there was no need for this right of
way.
Andrea Hill, resident on Keener Street, has no objections to the abandonment. She
would like the big trees on the properties to be saved. She stated landscaping means
a lot and would help the houses fit in.
Weinbrecht closed the public hearing.

RESULT:
MOVER:
SECONDER:
AYES:
ABSENT:
6.

APPROVED [UNANIMOUS]
Don Frantz, District B Representative
Lori Bush, At-Large Representative
George, Weinbrecht, Smith, Frantz, Bush, Yerha
Robinson

DISCUSSION ITEMS
6.1

MetLife Economic Development Incentive Grant
Intergovernmental Relations Manager Lana Hygh presented staff’s report.
Weinbrecht stated that it is important to him that the Town is not giving more than we
are taking in. Bush explained that year one would be at an higher percent (5%) than
the rest of the years at lower rate (.25%).
Bush clarified $101,522.00 is the amount that is being allocated. Hygh confirmed
that the staff report numbers are correct.

RESULT:
MOVER:
SECONDER:
AYES:
ABSENT:
6.2

APPROVED [UNANIMOUS]
Jack Smith, District C Representative
Lori Bush, At-Large Representative
George, Weinbrecht, Smith, Frantz, Bush, Yerha
Robinson

NW Cary Resurfacing & Rehabilitation Project
Engineer Sammy Wood presented staff’s report.

Minutes
MinutesAcceptance:
Acceptance:Minutes
Minutesof
ofMar
Mar30,
9, 2017
20176:30
6:30PM
PM (Consent
(ConsentAgenda)
Agenda)

Frantz stated he was thrilled to hear people talk about wanting to be downtown and
that they have noticed council’s efforts in the downtown area.

Frantz asked why there is construction planned at night. Wood answered that night
construction may disrupt the neighborhood near Cary Parkway. Frantz stated this
project has been needed for a long time and thanked staff for their work on this
project.
Bush asked about the Black Creek bridge and if there was a bike lane on the bridge.
Wood answered there is no bike lane or sidewalks on the bridge. At this time, Town
will make minor repairs on the bridge and North Carolina Department of
Transportation (NCDOT) will take over maintenance after the repairs are complete.
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Weinbrecht asked if turning the road over to NCDOT will help trigger the future
expansion of Cary Parkway. Wood answered that NCDOT will only be in charge of the
maintenance; developers would still have to provide street improvements. Wood
confirmed that the Town will still be taking care of the medians.

6.3

APPROVED [UNANIMOUS]
Don Frantz, District B Representative
Lori Bush, At-Large Representative
George, Weinbrecht, Smith, Frantz, Bush, Yerha
Robinson

Request for Drainage Assistance - Policy Statement 146
ACTION:
Frantz moved to remove this item from the table. Yerha provided the second. The
motion was unanimously approved.
Stegall introduced the item. Water Resources Steve Brown and Stormwater Manager
Billy Lee presented staff’s report.
Frantz asked about the different in the recommendations as it relates to the size of
the pipe. Lee stated that the past approach was to do the least amount of
improvements to achieve no structure flooding and this was used in the first
recommendation. Now, staff has taken a different approach and found a solution
that will take flooding away from the house. Frantz thanked staff for their work on
this project. He believes the current solution will help multiple homes in this area. He
thanked the citizens for their patience as staff working to find a solution that worked
for the area. He is happy that a second look at this issue resulted in a larger pipe.
Lee stated that the pipe will be installed as fast as the process allows it. He
mentioned that there are easements that slow down the process.
Frantz stated that the presentation for this item was great, and all the presentations
at council meetings have improved. This presentation made stormwater easier to
understand.
George thanked staff for the update. It is helpful to know that there has been $1.4
million dollars of work done on this issue throughout the Town.
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RESULT:
MOVER:
SECONDER:
AYES:
ABSENT:

Weinbrecht agreed that this presentation should be on our website so citizens can
view it and see what the Town is doing about stormwater. Council agreed. Bush
recommended doing this presentation as a webinar so citizens can see what we are
doing and have done in the past.
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RESULT:
MOVER:
SECONDER:
AYES:
ABSENT:

CLOSED SESSION
At 7:37 p.m., Bush moved to hold a closed session with the following motion. Yerha provided
the second. The motion was unanimously approved.
Pursuant to G.S. 143-318.11(a)(4) and (3), I move that we hold a closed session to discuss
matters relating to the location or expansion of industries or other businesses in the town,
including agreement on a tentative list of economic development incentives that may be
offered by town in negotiations, consult with attorneys employed by and/or retained by the
town in order to preserve the attorney-client privilege between the attorneys and the town,
and to prevent the disclosure of information that is made privileged or confidential by G.S.
143-318.10(e).
Council returned to open session at 8:06 p.m.

RESULT:
MOVER:
SECONDER:
AYES:
ABSENT:
8.

MOVED TO START CLOSED SESSION [UNANIMOUS]
Lori Bush, At-Large Representative
Ed Yerha, Mayor Pro Tem - At-Large Representative
George, Weinbrecht, Smith, Frantz, Bush, Yerha
Robinson

ADJOURNMENT
The meeting was adjourned at 8:06 p.m.

RESULT:
MOVER:
SECONDER:
AYES:
ABSENT:

ADJOURNED [UNANIMOUS]
Jack Smith, District C Representative
Ken George, District D Representative
George, Weinbrecht, Smith, Frantz, Yerha
Robinson, Bush
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APPROVED [UNANIMOUS]
Don Frantz, District B Representative
Lori Bush, At-Large Representative
George, Weinbrecht, Smith, Frantz, Bush, Yerha
Robinson
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Cary Town Council
Friday, January 27, 2017
8:00 AM
Blockade Runner Beach Resort
316 N Academy St., Cary, Cary Town Hall, NC
DRAFT (contact the Town Clerk’s Office at (919) 469-4011 for official minutes)
INTRODUCTION AND MEGATRENDSX
Introduction and Megatrends
Speakers: Stegall, Barry, and Hygh
Exhibit A - Introduction Presentation
Exhibit B - Megatrends Presentation
Weinbrecht called the meeting to order at 8:07 a.m. He welcomed everyone to the 2017 council /
staff retreat and turned it over to Town Manager Sean Stegall for welcoming comments.
Stegall thanked council for creating this opportunity to allow everyone to focus on issues,
opportunities and build relationships. He welcomed Danna Widmar who is attending, recognized other
attendees, and thanked Lana Hygh for her work putting together the details of this retreat. Stegall
gave an overview of the agenda for the retreat. His presentation is attached to and incorporated as
Exhibit A.
Stegall recognized that everyone in the room’s unifying goal is “Keeping Cary Great.” He stated
whereas the community is aging, it has not reached a point where there is a significant impact on our
service models. This example also applies to revenues; there are no problems today, but there may be
in the future. Cary will thrive because innovation and proactive practices are part of Cary’s DNA.
Imagine Cary demonstrated the council’s and community’s commitment to solving problems before
they exist. The way we provide services and how we plan for the future is framed by the community
plan, Imagine Cary. Stegall shared three quotes, shown in the exhibit, from staff members about what
the Imagine Cary plan has meant to them.
Council members provided feedback on their vision for a successful retreat:
Weinbrecht:

 Hear and learn things from the experts’ perspective on topics and issues.
 Connect with staff.
Yerha

 Learn something from experts and participation from everyone.
 Tangible results, more than just vision talk
George

 Inspiration from staff to take Cary to the next level and recognize what things take us
to that next level
 Staff feels okay to bring ideas forward to council
 Remove the mindset “we continue to do something because that is the way we have
always done it.”

Minutes
MinutesAcceptance:
Acceptance:Minutes
Minutesof
ofMar
Jan
Mar27,
30,
9, 2017
2017 6:30
8:00
6:30PM
AM
PM (Consent
(ConsentAgenda)
Agenda)

1.

Smith

 Leave here with a cohesive sense of big picture with staff’s support
Robinson

 Good dialogue and creating action items that we would like to move forward with for
the upcoming year.
 Important that there are touch points back to council on what we discuss over the
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next two days.
 See the fruits of this discussion come out over the course of the year
 Staff sees that the staff works with council, not for council. It is important for council
to get to know staff so the connection is there when we need to ask for advice.
 Staff, as the experts, feel okay to reset council if they are going down the wrong path.
Frantz

 Leave here with batteries recharged and excited to get to work in the community
 Council and staff can collaborate on the same level
 Gut feeling of learning a lot and making connections
 Connecting with staff members
 Deep dive on issues that normally require a work session
Staff shared examples of how the retreat preparation made them feel part of a team and what a great
process it has been getting ready for this retreat.
Berry presented a timeline, starting in the year 2000, which reflected on the history of the Nation, Cary
and the community. The presentation is attached to and incorporated herein as Exhibit B.
Council reflected on the timeline and how the community has overcome obstacles including
population growth, recession, and notable world events.
Berry spoke about the evolution of technology, including the popularity of various search engines and
social media.
Hygh reviewed megatrends and the evolution of Cary from a suburban boomtown to an established,
maturing community that includes employment centers and destination areas. Our current focus to is
to attract new businesses through economic development. She provided the example of MetLife,
which was part of an economic development opportunity with the State of North Carolina. Other trends
that were presented include revenues, demographics, how we fit into the region, and transportation.
Berry asked council to list some of the pivotal accomplishments and decisions that have made Cary
great:
[The council member who gave the suggestion is noted beside the item.]

 Imagine Cary (All council members)
 Build the Cary Arts Center during the height of the recession (Weinbrecht)
 Courage to stay with a vision for downtown development through good and bad times
(Smith)
 Greenway network and sidewalks - how the Town has continued to work on the
projects and retrofit neighborhoods to make the larger network (Robinson)
 Infrastructure in the roads, especially Cary Parkway and widening of Highway 55
(Bush)
 Infrastructure of larger pipes to accommodate growth (Smith)
 Staff’s vision to fix the water and sewage problems in the 90s and plan for the future
(Weinbrecht)
 Learning and implementing best practices from other communities (Robinson)
 Focus on parks and recreation (Frantz) and sports venues (Yerha)
 Taking care of the environment and lot of forward thinking practices in place, open
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space, and land banking (Robinson, Yerha, and Bush).
 Hired Johnson as Town Clerk (Frantz and Robinson)
 Being ahead of the curve (Yerha). He provided examples of how being ahead of the
curve is in Cary’s DNA, including Nathaniel Jones freeing his slaves, Frank Page
building a hotel and creating a Town where just a railroad junction existed, and Cary
Academy which led the way for Cary High School, the first State assisted school in
North Carolina.

Hecht added the change to curbside collection was a huge risk, but has reaped many benefits for the
Town. Another was the solid waste disposal capacity.

 Taking risks on unpopular ideas where the outcome served a greater good. Keeping
looking at liabilities, that may be negative, and turn it into our asset (Robinson)
 The bigger decisions, such as the Water Treatment Facilities, were easy. Smaller
decision that really impact people’s day to day lives were tougher decisions to make.
(Frantz)
Stegall stated that the touch points that staff has and the service approach is important because
people can see their tax dollars being used in an immediate and positive fashion. Citizens know that if
the Town is doing the small things well, then there is trust and faith in the bigger project. That is why it
is important to reinvent our service model and why staff is working to implement 311.

 Work with surrounding municipalities to get projects done such as Western Wake
Water Treatment Facility (Smith)
 Mitigate smaller challenges to make room for bigger decisions. (Smith)
 Spending time on details of decisions because the little details are what our citizens
are concerned about (Bush)
 Aquastar (Council)
 First community to have their own website (Bush)
Robinson shared a story about her and Frantz met with three members of a community group. As
each member individually shared a concern he had about Cary and the Town’s spending priorities, the
other members of the group disagreed and supported the Town’s focus on the issue. Summary of the
story: The member A complained about the Koka Booth Amphitheater. Member B stated that he loves
attending performances at the amphitheater, but thinks less funding show be given to the tennis park.
Member C stated he enjoys using the tennis park, but thinks the Town should be spending less on
recycling. Member A thinks the Town does a great job on recycling efforts. In the end, their concerns
were mitigated by them just talking to each other.
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Stegall stated that DNA is passed to each council member and staff member. Each one of us feel the
obligation to carry that on and keep Cary great.

TRUST AND CONFIDENCE IN GOVERNMENTX
Trust and Confidence in Government
Speakers: Cain, Hawley, Godwin
Exhibit C - Presentation
Hawley presented events related to trust in governments. This presentation is attached to and
incorporated as Exhibit C.
Council and staff discussed how interpretation of the statistics, including trends, varies between
states and regions.

January 27, 2017
Page 3
Packet
PacketPg.
Pg.140
136
8

4.3
4.1

Cain asked council their thoughts on why they think that local government performs better than state
government.
Robinson stated that people know their local government. Yerha stated that it works the other way
around, local government knows their people. Frantz stated that local government touches people’s
lives more than state government. Bush stated that they see an immediate reaction to their problems,
where with the state it may take longer to see any action. She added that it is less about politics at the
local level.

Godwin presented information about how we measure success and trust in Cary. He reviewed
statistics from our biennial survey related to citizen satisfaction.
Bush asked if we should ask in our survey, do you trust your government? Stegall recommended that
council review the upcoming slides because he felt that we ask questions that ask for more specific
feedback. Moran added that the survey will be held again in 2018. Bush stated that if we don’t ask,
then we don’t know. Stegall stated that he was amazed about the statistic information that is collected
through our survey and what our citizens have to say about the Town. It is remarkable and a testament
to the job that has been done over the past years.
Godwin pointed out the following statistics:

 Citizens have always had a high level of satisfaction with council.
 The lowest score of satisfaction is 77% in 1999.
 Throughout the survey, the scores are high. It demonstrates that our citizens have a
positive outlook on who we are and what we are doing.
Robinson stated that she would like to know more about why some citizens did not think life in our
Town is getting better. Stegall proposed that could be a follow up question in the survey.
Robinson stated that when we talk about crime and safety, it is really dependent on how safe
someone feels. Since our community is very tight-knit, when one person gets robbed, then everyone
they know feels like their safety has been compromised. Weinbrecht stated that he gets a lot of
complaints about roads in Cary. He stated that most of the time, they are complaining about a State
road and not a Town road. Bush stated that people don’t realize what streets they are on when they
are traveling, they just know they are stuck in traffic.
Stegall stated that it will take a lot of effort by council and staff to keep the numbers up. As seen in the
previous presentation, trust in government is declining. Branding and gateways into the Town should
be visible to let people know what a great job Cary is doing. He recommended that it could be a topic
to educate the realtors about when they are in Cary and not in Cary. It is important to reinforce what is
in our control, letting people know when they are and when they are not in Cary.
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Cain asked about Cary, why it performs better than state government. Robinson stated that little
things are a big deal. Bush added that the little things matter. Bajorek added that people know he
works for the Town and it is hard not to perform at your best when everyone knows who you are. There
is a high level of responsibility to our community.

Godwin stated the biennial survey indicated that there are no real issues in the Town. There is trust
and confidence. He reviewed past bond referendums which could also be seen as a reflection in the
trust of the community for their local government. The council puts items on the ballot and people turn
out to vote. The only bond referendum that didn’t pass was in 1999, the aquatic center. George stated
there is a difference in other bond referendum vs. the aquatic center - there is just not a lot of
swimmers in the Town. Everyone uses parks, streets, and water. Council discussed factors
surrounding the aquatic center bond referendum. Bush stated that she believed that it failed because
it was pulled out and taken out of the umbrella of Parks and Recreation. Stegall summarized that
when the broader our bond, the more successful it will be. Bush stated it is important to give enough
information to make an informed decision when voting. Frantz cautioned that if it is identified, it needs
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to be completed.
Godwin summarized stating there is no evidence of a trust issue in Cary. People know who we are and
the job we are doing. However, he noted we should not be complacent Godwin shared a personal
story about the Building Bridges Program, where the Police Department meets with African American
pastors in the Community to understand any racial concerns. He gave details about the program and
shared how it has been a successful initiative, but that the Police Department was surprised at the
beginning of the program to learn that there were some trust issues with the African American
community, because those issues had not been expressed before. Simpson shared that she received
feedback from her employee about how churches promote how Cary Police Officers take care of the
community, which may be different than in places from which people are moving from.

 General mistrust in government and maintaining responsiveness through different
modes of technology (Weinbrecht)
 Infrastructure lags behind where development occurs in Western Cary. Many citizens
believe there are two Carys that are divided by Highway 55. (Robinson)
 Diverse community and how to help them feel included (Robinson)
 Figure out what is going to happen and when it is going to happen for Western Cary
to help build trust (Weinbrecht)
 Communicating information about Morrisville Parkway Extension (Robinson)
 Continue to be deliberative about projects and streets with signage. She
recommended putting up signs letting citizens know what park is building built and
when future street connections will happen. It is important to put it where people are.
She liked the future school signs. (Bush)
 Recommended adding sign to a construction site to let people know what is being
preserved (Robinson)
 Deliberative citizen involvement (Yerha)
 Challenge now is interaction is less personal and less engaged. People just send an
email. (Ulma)
 Reach out to our diverse population and get them engaged. Remove silos in the
community. (Smith)
 Include the voice of the diverse population when making policy decisions (Bush)
 Upward mobility in the community and what the Town can do to help with
infrastructure and services. Couple solutions the Town can do include using our
parks programs to interact with parents of children who are attending these
programs to set the expectations to get post/secondary education, ensure our transit
routes are available to our low income or senior population. (Robinson)
Staff shared multiple examples of how they have experienced communication gaps with minority
communities that they had to work through to arrive at successful solutions. Robinson recommended
an engagement strategy. George would like to reach out to the aging communities in Town for more
engagement. Stegall stated that the Town can create the plan to engage people, but there has to be a
level of wanting to be engaged and activity involved from the citizens.
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Cain asked council and staff about the challenges and action items moving forward for building trust:

Cain recognized Hygh and Moran for their help with the creation of the presentation.
Stegall introduced Sue Bullock of the Wrightsville Beach Chamber of Commerce. She welcomed
council and staff to Wrightsville Beach.

3.

FISCAL SUSTAINABILITY AND INFRASTRUCTURE INVESTMENTX
Fiscal Sustainability and Infrastructure Investment
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Speakers: Knapp, Brown, McRainey, and Revels
Exhibit D - Presentation
Knapp introduced agenda item, Fiscal Sustainability and Infrastructure Investment. He stated that the
session followed up on the discussion of public trust in government because the condition of the Town's
finances and infrastructure are important sources of public confidence. He noted that the two items are
linked together as part of what made Cary what it is and what challenges we’ll be facing in the future.
The presentation is attached to and incorporated at Exhibit D.

 Using the example of a home purchased in 1993 for $150,000, the homeowner would
have seen an increase in value of $166,407 over 24 years if the home value grew at
the average rate for Cary. Despite the growth in value, the homeowner’s property tax
bill would have increased by less than $10 per month.
 During that same time period, the Town significantly increased the services and
amenities available to the homeowner.
 These improvements were possible without a much higher tax rate increase because
the tremendous volume of construction added enough property to the tax base to fund
them.
 Cary is running out of space to develop, so construction will not provide the same
growth in funding as in the past.
 For example, Wake County just provided preliminary estimates of what our tax bases
are going up by this year. Cary was 3.5%. Only two municipalities in Wake County had a
lower growth tax rate than Cary (Raleigh and Garner). He pointed out areas on a map in
Cary where growth can still occur.
 The infrastructure and amenities built over the last 25 years is aging and requires more
maintenance to keep in good condition. This session will highlight the increasing types
of work that is done each year to maintain Town facilities.
 The expense of maintenance for infrastructure is paid through the operating budget
and financed through tax revenues.
Brown presented information related to infrastructure of water and sewer:

 Installation and improvements are funded through our utility fund.
 There are good systems in place to inventory our water and sewer infrastructure and
record condition assessment data. It helps us prioritize our resources for
replacement and repair.
Revels continued the presentation about water and sewer operations:

 Water main breaks interrupt service.
 The best control of water main breaks is through our water main replacement
program.
 Recent water main breaks that have caused the Town the most problems in the last
few years were related to contractor drilling.
 Wastewater Infrastructure is a vast network and is provided in many forms including:
treatment plants, pumping stations, and sewer lines. Our system collects and treats
6.3 billion gallons per year. This number includes Cary, Apex, and RDU.
 Line inspections with cameras and sewer rehabilitation program, that were started
over twelve years ago (allows installation of a flexible pipe by threading it through an
aging pipe lines) were implemented to avoid impacts of aging wastewater
infrastructure.
 The typical lifetime of a pipe is 50 years.
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Knapp made the following comments:
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McRainey continued the presentation about parks and recreation facilities:
 There are 46 parks and recreation-related facilities the Town currently operates. These include
over 30 parks, 5 community and arts centers, sports and entertainment venues and unique
facilities such as The Cary and the recently approved Green Hope Farm.
 Over 75% of these facilities are 10 years or older.
 Over 50% of these facilities are 15 years or older.
 Several of these facilities (Stevens Nature Center, Herb Young Community Center, Page-Walker
Arts & History Center, etc) are 25 years or older.

 For greenways, the Town currently maintains 78 miles. Greenways generally need to be
resurfaced every ten years and renovated or replaced evert 20-30 years. Over half of the Town’s
greenway miles were built between 2000 and 2010 and will begin to need replacement starting in
2020.
Knapp spoke about maintenance of aging fire stations, streets, and sidewalks. Five out of nine fire
stations and over 62 percent of Town streets are at least 20 years old.
Smith described the issue on his street where grass and moss grow through the cracks. Jensen stated
that all streets that are over 20 years old, which is a lot of Cary, are having that issue. Knapp stated
that the Town is spending $6 million a year in the street resurfacing program.
Bush asked if council will be involved in a future discussion about how to address these concerns
related to aging infrastructure.`
Brown provided examples of aging stormwater pipe and stated the Town is working to direct these
issues, including creating inventory of the current pipes and collecting condition assessments. Smith
stated that most of the aging stormwater pipes were built by the Town. Privately-maintained storm
drainage systems leave a lot of burden on the homeowner to fix problems. He thinks this a serious
problem that was created by the Town, no matter whose property the pipe is on. The standards that
the Town required the builder/developer to build to as related to stormwater devices have not lived up
to expectations of dealing with the stormwater capacity now. Frantz does not agree with Smith and
does not think the Town is to blame. Bajorek stated that aging stormwater devices will be a bigger
conversation as it is a growing, complex problem. George stated it doesn’t seem right for the Town to
leave it up to the responsibility of the citizen to clean silt out of their pipes so that their neighbor’s
house won’t flood. Robinson agreed. Robinson asked what we can do to address this problem. Bajorek
stated that staff can bring back potential solutions for council review.
Moran summarized the issues that were raised so far: expenditures of public funds on private property
and the feeling that the Town may contribute to the problem. George added that the lack of one
neighbor to keep their pipes cleaned hurts everyone else, including the Town’s pipes. Hecht shared an
experience that he experienced in his neighborhood. Mills shared how there is a risk of working on
private property. Glover stated that staff has been reviewing what the risks are and what the Town
may do/not do when working on private property. Brown added other municipalities may help citizens
by cleaning the pipes, but at a cost.

Minutes
MinutesAcceptance:
Acceptance:Minutes
Minutesof
ofMar
Jan
Mar27,
30,
9, 2017
2017 6:30
8:00
6:30PM
AM
PM (Consent
(ConsentAgenda)
Agenda)

Knapp stated that much of the long-term maintenance of our Parks, Recreation, and Cultural
Resources facilities is from the capital budget. The day to day repairs of small problems are funded in
our operating budget.

Knapp made closing comments. The Town has reached its current peak through construction of
infrastructure and facilities that have made the Town exceptional. In addition to keep our existing
infrastructure in excellent shape and up to date, we will need to build new infrastructure and facilities
to meet the needs of the community.
Bush asked how we address the prioritization of areas. Frantz stated that there are some areas where
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things can be done and then some areas where it is beyond repair. Brown recognized that most of our
problems are on older lots and there are a couple of situations where the damage is due to run-off. He
stated that the Town has adjusted its standards over time to solve this problem.
Bush mentioned that we have a difficulty keeping up with sidewalks. Frantz stated that he wants Cary
today to be Cary ten years from now - top quality for streets, sidewalks, etc. He is hearing that
everything is aging and the Town needs to work to keep everything at the highest level possible. He
would like to speak more about addressing the problem and where the funding would come from.
Robinson stated that it is policy-related too and what the Town’s standards are.

MEDIANS: CARY'S DEFINING CHARACTERISTICSX
Medians: Cary’s Defining Characteristic
Speaker: Hecht
Exhibit D - Presentation
Hecht presented information about medians. His presentation is attached to and incorporated as
Exhibit B.
Comments made by council during discussion:

 Bush asked if we used any inmate labor to maintain our medians. Hecht answered
the medians are maintained by Town staff, but there is some contracted work for
street sweeping.
 Robinson asked who was responsible for cleaning highways and interstates. Hecht
answered that it was Department of Transportation. The program of inmates cleaning
interstates was stopped after someone was killed. Cary has taken proactive steps to
clean up the interstates, even though it is not our roadway to maintain, because it
looked so bad.
 Robinson asked about the direction to grow vines over wall along Highway 1. She
stated the vines never grew. Bajorek stated we tried to implement the Council
direction, but that attempts to grow vines were unsuccessful.
 Stegall asked if council felt it was a good value to maintain our medians at $20 per
household per year. He thinks it is an amazing value. Stegall stated there are two
types of streets - those that have medians and those that should have medians.
 Hecht referenced a staff report from 1996 that talked about medians. In the report, it
states that the Town will maintain medians to promote a sense of place and having
aesthetically- pleasing plantings on medians.
 George asked about installing artificial turf on the medians. Hecht stated that has not
been explored as an option.
 Smith asked that information about updated medians or retrofit medians be added
to the weekly report. Hecht answered that information is in the quarterly report.
Smith asked for that to be pointed out in the email about the quarterly report.
 Hecht presented staff recommendations for practices moving forward.
 Bush asked about the look of stamped concrete. Stegall answered that stamped
concrete does not have a Cary feel.
 George asked for staff and council to consider turf. Bajorek stated that it may be
more expensive to maintain with vehicles driving over it and sweeping it to keep
clean.
 Yerha stated that medians need to be maintained to Cary standards and he has
nothing against planted medians. He does not think it is Cary’s defining
characteristic.
 Frantz recommended putting some solar bricks in the brick median.
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 Robinson asked why the median juts out into an intersection sometimes and it
causes awkward turns to avoid it. Jensen stated it is because of bad design of
Department of Transportation. Cary staff has brought it to their attention and some
instances have been resolved.
 Yerha stated that after seeing the cost spending this much money on medians is
irresponsible.
 Bush stated that we are already planting medians and this action is just a
continuation of what staff is already doing.
 Frantz asked if the medians that are planted by the Homeowner’s Associations (HOA)
would be taken over by the Town for maintenance. Overton answered that if the
median is a condition of the development, then it will be maintained by the
Homeowner’s Association.
 Glover stated that developers may offer to plant and maintain medians as a rezoning
condition, but we cannot require it. We can mandate the type of landscaping used on
a median that a developer is required to construct as part of street improvements,
but we cannot require median maintenance after construction.
 Frantz asked if the Homeowner’s Association maintains the median on the same
schedule as the Town. Hecht answered yes.
 Overton reminded council that at some point in the future, HOAs may come back to
the Town and ask for the Town to take over the maintenance.
 Glover shared that developers usually pay a payment-in-lieu to the Town instead of
installing a median when they are required to construct “their half” of a mediandivided street.
 Bush asked if the payment-in-lieu includes the plantings or not. Staff answered no,
they are not forced to build at the proposed level today. Medians are usually filled by
grass, and then the Town comes in and does the planting.
 Bush would like there to be a standard of planting that we require, more than just
grass.
 Smith shared that he sees a lot of damage to smaller medians, including tire marks
where people drive over it. He believes that people cannot see them, especially at
night. On the larger medians, he recommended rethinking the type of tree used.
Sometimes they are unmanaged and look bad.
 Jensen shared that staff will be bringing a list of priorities for medians back to
council, in the same process as the sidewalks now.
 Stegall stated this conversation was important to identify that our medians are there
to serve a function as well as being an aesthetic feature. Staff can bring back more
information about specific standards and specifications.
 Frantz stated it really comes down to if we want to spend more money on medians to
make Cary even better. His answer is yes.
 George asked how many retrofits staff completes during a week. Staff is unsure how
many medians would get retrofitted. Stegall stated that we would come back as
major retrofits as part of a larger capital project. The policy direction given today will
not cover retrofits.
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Bush moved to adopt staff’s recommendation [insert what recommendation was]. George provided
the second. The motion was approved 6 - 1 (Yerha voted no.)
Hecht talked about what is possible to retrofit medians to bring them up to staff’s recommendation.
Stegall confirmed this is just information being presented to be thought about and could be discussed
at a future meeting. Council discussed new gateway / welcome to signs. Stegall stated the council will
be presented options at a future meeting.
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Day 1 of the retreat adjourned at 4:58 p.m.
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Cary Town Council
Saturday, January 28, 2017
8:00 AM
Blockade Runner Beach Resort
316 N Academy St., Cary, Cary Town Hall, NC
DRAFT (contact the Town Clerk’s Office at (919) 469-4011 for official minutes)
A MATURING COMMUNITY
Day 2 of the retreat was called to order at 8:36 a.m. by Mayor Weinbrecht.
Stegall provided the introduction and review of the day’s agenda.
Speakers: Overton and Cain
Exhibit F - Presentation
Overton introduced the agenda item, sustaining a Maturing Community. The presentation is attached
to and incorporated as Exhibit F. Mills explained the group activity. The group was split into teams.
Each team was given a map of Cary and asked to highlight how they got around Cary and identify
some of their favorite places. When each team returned, they had the opportunity to present their
maps.
Council and staff discussed themes that were reflected across all the maps. Stegall recommended
that everyone get out of their normal, everyday patterns. He will be recommending that all Department
Directors visit our facilities and report back on their operations. It is important for staff to prove they
have a connection to the citizens by visiting their neighborhoods, driving down the streets near their
house to see what they see.
Smith asked if council members should report, no matter if it is private or public property. Staff
answered yes. Smith shared an example of the curb behind the Trader Joe’s store. It continues to get
run over by trucks and looks bad. Another example given was First Citizens Bank in the Waverly
Shopping Area and how dilapidated the outside of the building looks
Robinson shared that the Pulte neighborhood has retaining walls that are around 40 feet tall and she
thinks they are unacceptable for the neighborhood. Retaining walls need to be tiered so that if a child
drops, it is only a 6-foot drop.
Comments made during presentation:
·
Overton shared that Cary has the oldest median age of the 14 largest cities in North Carolina.
·
Weinbrecht stated that less than 3% are moving into Cary and around 3% or more are aging
to 65 every year.
·
Bush recommended that the Town focus their resources for services for the populations we
have now and the population that we want. She gave the example of how citizens in Carolina
Preserve ask different questions than citizens from other locations in Town. They have
different needs.
·
Stegall stated it may not be more services, but instead different kinds of services. We’ll need
to look at how to adapt our service models.
·
Robinson gave the example of how her dinner club wants to move now that all the children
have moved out. She asked if this might become a trend since there was a huge amount of
growth in the 90’s and we might see the age population reverse. Huge houses may become
popular in the future for young families.
·
Overton stated that if we correctly handle aging houses in the older part of Cary, we’ll know
how to handle it in the western part of Cary when that time arrives.
·
Stegall shared there is an opportunity to handle aging homes so that they gain more
character and remain attractive to those who like older homes. Aging homes are not a bad
thing, it just requires a different service model and approach that acknowledges those things.
·
Cain reviewed the built year of some points of interest in Cary. Weinbrecht pointed out that
some of those buildings have already redeveloped, pointing out the building that became the
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Umstead Hotel.Overton covered the Town’s current community maintenance approach
service model and reviewed success stories. He acknowledged that the Town’s current model
is a complaint based approach and intentionally, not proactive.
Robinson asked if the presence of a Homeowner’s Association in new neighborhoods make a
difference with code enforcement. Overton answered yes we believe so.
Stegall stated that moving forward Neighborhood Services will be used instead of Code
Enforcement. It gives a positive feel to aproactive service model to address these types of
issues.
Staff talked about what steps the Town takes to help with code issues, i.e. going to talk to the
owners, dropping off extra trash bins, or helping them load the trash. Sometimes it is a
culture or language barrier. Ulma stated a lot of times, staff is asked to solve issues between
neighbors who won’t talk to each other.
Godwin explained how Project Phoenix has helped to reduce crime rates in specific apartment
complexes. In a Phoenix community, once a resident commits a crime, the apartment
complex manager starts the eviction process.
Stegall explained that communities, across the nation, are forgetting “middle neighborhoods,”
neighborhoods on the brink of getting old, but that do not yet have issues. Our services
models need to be improved to not leave these neighborhoods out.
Weinbrecht described an issue in his neighborhood, a middle neighborhood, where one
person is buying multiple homes for rentals and doing the minimum maintenance.
Overton stated that many times the HOAs look to the Town for help with problems. He covered
the indicator of middle neighborhoods.
Cain pointed out information on the school performance indicators. Stegall stated that there
is no such thing as a school district problem; if it is a problem in Cary, then it is the Town’s
problem.
Smith asked about how many resource officers are in Cary’s schools. He stated that one
negative incident has triggered Wake County municipalities to look at the effectiveness of
school resource officers. Weinbrecht stated that other municipalities are trying to create
momentum so that all municipalities pull out of schools.
Godwin stated that Cary provides ten police officers in schools in Cary. He thinks that it is
important to have our police officers in the school to know what is going on in the schools.
Cary resource officers work in partnership with the school so expectations are clear to
everyone what they are there for and what they are not allowed to enforce or participate in.
Bajorek shared that it’s more than having the officers in the schools, it is really about the
relationships. He gave an example of how officers are volunteering within the school, even as
the basketball coach.
Overton presented information about non-owner occupied homes throughout the Town and
Policy 1: Maintain Neighborhood Character of the Community Plan that may address
neighborhood issues that were brought up during this discussion.
Stegall pointed out that this policy is another non-land use policy that give staff actions to
take into the community.

Cain described the group activity. The group was separated into four groups to construct a fishbone
chart for four topics: policies, programs, structure, and people. Each group would brainstorm how to
keep a maturing community great as related to these topics. When each group returned, they had the
opportunity to present their ideas for their assigned topics.
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Smith stated there is an international-friendly piece missing in the brainstorm session. It is important
to be international-friendly for economic development reasons and the companies it may bring in.
Frantz stated the focus has to be broad, it is just not rental occupied and aging shopping centers
where problems exist. It is everywhere throughout Town.
Stegall stated that staff’s first priority is serving One Cary and breaking down silos in the community.
Widmar added that it is amazing that council and staff are talking about these initiatives before the
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problem exists.
Overton thanked the team (Mills, Cain, and Ulma) that worked on this session.
PARK NAMINGX
Robinson moved to remove this item from the table. George provided the second. The motion was
unanimously approved.
Weinbrecht stated that there are multiple opinions about the name from council. They decided to wait
until a work session to have a better discussion about the name.
Robinson would like to name the park, Good Hope Farm, because it is in the Good Hope Community.
All the farmers in the area refer to it as Good Hope Community and went to the Good Hope Church.
Weinbrecht asked for more history about Good Hope. Yerha acknowledged that it is located in the
Good Hope Community. The prominent families in the community would consider the area, Good
Hope. He explained his reason for the name A.M. Howard Farm is because the Howards’ bought the
farm in 1936. The last 10 years it has been under different ownership, but still referred to the A.M.
Howard Farm. The Carpenter Historic District is on the National Registry and refers to the A.M. Howard
Farm. He still looks at it as the A.M. Howard Farm and thinks the Town would be retaining the name,
instead of naming it after them. He doesn’t think anything is wrong with Good Hope Farm, he likes
using the word farm, instead of park.
Robinson explained that the Howards still owned the property when the historic district was created
that is why it is referred to the Howard Farm in the Historic District. She stated that when we name a
park after someone it should be because they made a significant, distinct contribution to the
community. Good Hope Farm will honor all the families in this area. She would be okay calling the
house by the first owner, Howard or Maynard. She suggested Maynard-Howard House at the Good
Hope Farm. For a farm, Good Hope has a good ring to it.
Smith stated that both points are good. He would like staff to take a broader perspective when staff
recommends names to council. The review of the names needs to go beyond who donated or sold the
land. It is delicate when a name is proposed by staff, but not supported by council.
Bush stated she recognizes the historic importance and the significant contribution of park naming.
She did not care for naming a park after a tobacco plant, Brightleaf. She stated it did not serve the
community. She likes Robinson’s suggestion about the name of the park and house. It is important to
her to maintain the historic contribution.
Frantz stated that he was okay with Brightleaf. He thinks it is a large part of our history, more than
celebrating the plant. He thinks there are too many other things in this area named Green Hope.
Bush admitted that she has never heard of Good Hope Community.
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2.

Weinbrecht suggested Maynard-Howard House at the Good Hope Farm. Yerha stated that he does not
think the house needs to be named at this point.
Robinson gave the history of Good Hope and Green Level community. There were separate
communities that decided to have a school together; so this is where the name Green Hope came
from.
George stated the name is a great way to preserve the history. He thinks it would be better to have the
farm on the Good Hope Park. The area is already confusing with so many Green Level or Good Hope
names.
Robinson stated that the street network needs to be addressed. George stated that if it is a
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community, then that should be its name. He was not a fan of Brightleaf because it makes him think
of Durham. He is in favor of Good Hope something.
Bush and Smith recognized that council is not aligned on this discussion which is unusual.
Smith recognized that he did not like farm; it thinks it should be referred to as a park. He would have
liked a thoughtful, more deliberative process for this to come forward. He had no problem with
Brightleaf because it was an important part of the history of this area.

Yerha asked that the house be removed from the motion to allow more research about the house and
reviewed by the Historic Preservation Commission.
Robinson amended her motion to remove the house portion. The motion stands as naming the park
“Good Hope Farm”. Bush amended her second. The motion passes 5 - 2 (Frantz and Yerha voted no.)
Council and Staff took a break for lunch.
3.

COUNCIL PRIORITIES / NEXT STEPSX
Hygh introduced the next item, council priorities. Each council member had the opportunity to state
their priorities for the upcoming year.
Weinbrecht
·
Working to battle the Opioid epidemic in Cary
·
Rebranding with a focus on the message instead of the logo
·
Leverage technology throughout the organization
·
Grow and engage existing business. He would like council to be more involved engaging local
businesses. Expansion of small businesses should be easier for business owners.
Yerha
·
·
·
·
·

·
·
·
·
·

Concerned that Cary is not thought of highly enough in the Triangle, due to the missing
element of higher education in Cary. He would love to see higher education opportunities in
Cary.
He agreed with Weinbrecht’s item - leverage technology.
Increase citizen involvement. Use the talent in our community to better our community.
He stated he does not support the priority of keeping the same street name the entire length
of the street (priority from Bush).
He would like council to remember the things that we do well, including arts, cultural
resources, and recreational. He stated it is important to provide these services to West Cary.
Areas mentioned were West Cary Community Center, Cameron Pond Park, Downtown Park
Phase II, Jack Smith Park Phase II, completion of the Higgins Greenway.
Accessibility at Town Facilities
Protect resources at Hemlock Bluffs (protection from Wooly Adelgid)
Stormwater study for downtown and down stream areas
Improvements at Koka Booth Amphitheatre, including digital screens and better sound
Historic preservation opportunities in the community, including reusing the Ivey Ellington
House and, if the opportuntity presents itself, the Nancy Jones House.
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Robinson moved to name the park Good Hope Farm and the house would be referenced by the first
and last occupant of the house, which are Maynard-Howard. Bush provided the second.

George
·
Identify opportunities for historical Cary markers throughout Town
·
Work with the Wake County to encourage and create high performing schools
·
Create an office of or commission of volunteers to increase opportunities of volunteers within
the community and use the knowledge and experience of our citizens.

January 28, 2017
Page 4
Packet
PacketPg.
Pg.151
147
19

Smith
·
·

·
·
·
·

Identifying more opportunities in the community for economic development, some examples
included having Cary recognized in the name of the airport, receiving acknowledgment in the
region, and partnering with Wake Tech to create employees that are ready to hire.
Increase and grow Town festivals, with public/private partnerships and community
organizations volunteers, to the next level. He brought up examples such as partnering with
the Jaycee’s on the Christmas Parade, creating a St. Patrick Day Parade, and how Oktoberfest
could grow to become a regional festival.
More outreach role for the Chamber and engage larger companies to get involved in the
community
More outreach from council and staff to community groups
Agreed with Yerha’s recommendation about improvements at Koka Booth and recommended
that the fans in the crescent be lowered to be more effective.
Thanked council for his park and the amenities that it provides the communities. The park
embodies the family-friendly aspect of Cary.

Robinson
·
Recreational and Cultural Resources programs in western Cary and specialized classes in
central location of Cary
·
Ensure our senior population has access to C-Tran (now GoCary)
·
Cary should be a place for everyone to succeed. She would like the Town to study and see
how we get involved in upward mobility in our community. She referenced a study conducted
by MDC, Inc.
·
She agreed with Bush’s priority for keeping the same road name for the length of the road.
She provided examples about streets that cross NC Highway 55.
·
Create a sense of philanthropy in the community for public infrastructure and continue the
goal of the Cary Community Foundation. She recommended a fund for the greenways.
·
Updating the plan for affordable housing and looking at the inventory of available land in the
Town
·
Explore ways the Town can help with Blue Zones as it relates to citizen’s health.
Frantz
·
Recognize the needs of our aging infrastructure and our future wants in Town. He would like
council to consider discussing the need for a bond referendum that will provide funds and a
tax increase that is not politically driven.
·
Continue the staff involvement in discussions. He liked the participation from staff during this
retreat and would like the collaborative thinking to continue.
·
Up-fit and expand current facilities. He provided the example of the Herb Young Community
Center that needs to be remodeled, retrofitted, or expanded.
Bush
·
·
·
·
·
·

Rebranding the Town, including using OneCary and create a brand that helps with economic
development
She agreed with Weinbrecht’s item - leverage technology.
Avoid streets changing names. She asked staff to be more forceful with developers and
letting them know about council’s preference - to keep the street name the same for the
length of the street.
Implement recommendations from the Technology Task Force Report (2012). Some of their
recommendations have been implemented such as open data and new website.
Focus on Bike/Pedestrian safety and achieve the Gold Level Community (Currently, we are at
Silver Level)
More signage at the American Tobacco Trailhead to make it a safer trailhead.
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Additional discussion by staff during the priorities exercise:
Stegall stated that branding is important, but ready to build sites are also important. Currently, there
are not many sites in Cary that are ready to build that can be marketed when economic development
opportunities arise.

Stegall explained the Community Plan and new service models will identify the priorities that the Town
is working on. Staff will present these priorities to council and ask them for their feedback and
approval. The retreats will serve as an opportunity for check-ins on high propriety projects. When new
ideas come forward, we’ll compare that to our business plan and see where it fits in or adjust to
accommodate if it is a higher priority. Our accountability structure will be improved upon to make sure
people are working on the right things.
Bush stated she is okay with Cary not having the lowest tax rate in Wake County and is not proud of it
if we are not keeping up with service levels. She has heard that there is flexibility from our citizens to
pay more taxes to have more services, updated and new facilities.
Robinson stated it is important to keep in mind the long term maintenance cost of providing new
facilities. It should be taken into consideration when we budget for any facility to ensure we are
prepared to maintain it at the highest level.
George would like to have a comparison of our tax rate to surrounding municipalities against the cost
of the houses. He stated it’s important for him to know. Stegall stated that every time that property tax
rates are discussed, the opportunity to invest in Cary should be mentioned. He described Cary as a
giant mutual fund that allows our citizens to invest. The Town has a sterling track record of what we do
with their investments.
Robinson shared that property values are suppressed by the quality of middle schools. Houses in
Preston would be more valuable if there were better surrounding middle schools. She stated it is
important to continue to work with the school system to implement effective administrators in Cary’s
schools.
Hecht stated that people will invest with people they trust and if they have trust in their local
government and officials, then they will invest in the Town.
Frantz stated he believes the best way to get your citizens to invest is with voter approved bonds.
Smith agreed. He would like to see more tangible things to put forward for voters to vote on. He
mentioned that many people don’t understand their tax bill to determine what is charged by county
versus what is charged by the Town.
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Staff gave the following suggestions:
·
Bajorek suggested service delivery in western Cary and explore the possibility of an
operations center in western Cary
·
Widmar suggested looking at ways to measure success, especially now that we have a new
community plan and looking at transit safety.
·
Ulma suggested looking at ways to prioritize projects.

Stegall stated that with every decision that is made, he is always considering the impact that it will
have on the council first and then him.
George thinks it is in the messaging, what it cost to pay and what it cost to maintain to each citizen.
Robinson recognized that we have an amazing staff that she hears good things about all the time. She
gave an example of how she met someone who was bragging on Jamie Revels about his interaction
and what an amazing professional he was in his field. She shared that council knows they work with
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the best staff and thanked them for their work. All members agreed.
Stegall made closing comments. He stated this was a greatly anticipated event for all of staff. He
recognized how dedicated this team is to serving the council. Our staff chooses to work for our elected
officials because we believe in your leadership. He stated this is amazing experience and looks
forward to working with this group on the One Cary philosophy.
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The retreat adjourned at 2:24 p.m.
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Cary Town Council
Thursday, February 23, 2017
6:30 PM
Council Chambers
316 N Academy St., Cary, Cary Town Hall, NC
DRAFT (contact the Town Clerk’s Office at (919) 469-4011 for official minutes)
District D Representative Ken George: Present, Mayor Harold Weinbrecht: Present,
District C Representative Jack Smith: Present, District A Representative Jennifer
Robinson: Present, District B Representative Don Frantz: Present, At-Large
Representative Lori Bush: Present, Mayor Pro Tem - At-Large Representative Ed
Yerha: Present.
COMMENCEMENTX
1.1
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1.

Call to Order
Weinbrecht called the meeting to order at 6:30 p.m.

1.2

Ceremonial Opening led by Mayor Weinbrecht
Mayor Weinbrecht led the ceremonial opening.

1.3

Adoption of agenda
Staff requested that council remove item 6.4, Kilmayne Drive Elevated Water Storage
Tank. Council adopted the amended agenda (with removed item).

RESULT:
MOVER:
SECONDER:
AYES:

ADOPTED WITH AMENDMENTS [UNANIMOUS]
Jack Smith, District C Representative
Lori Bush, At-Large Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

2.

RECOGNITIONS, REPORTS, AND PRESENTATIONSX

3.

PUBLIC SPEAKS OUT (one hour time limit)

4.

CONSENT AGENDAX

No recognitions, reports, and presentations.

No one spoke.

RESULT:
MOVER:
SECONDER:
AYES:

ADOPTED [UNANIMOUS]
Lori Bush, At-Large Representative
Jennifer Robinson, District A Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

4.1

Town Council - Regular Meeting - Feb 9, 2017 6:30 PM

4.2

17-A-02 S&K Partnership LLC Annexation
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5.

4.3

17-A-01 Robert Rich Annexation

4.4

16-A-24 Hawthorne at Parkside Apartments Annexation

4.5

16-REZ-31 Ryan Spring Residential Preliminary Development Plan

4.6

Consistency Statement for 16-REZ-31

4.7

Consideration of Amendment
Transportation System

4.8

Condemnation Resolutions to Secure Necessary Easements for the Raw
Water Transmission Parallel Pipeline Project

to

Ordinance

Regarding

Public

PUBLIC HEARINGSX
5.1

16-A-21 Vinay N & Anupama Chirnalli Annexation
Planning Manager Nichols presented staff’s report.
Weinbrecht opened the public hearing and no one spoke.

RESULT:
MOVER:
SECONDER:
AYES:
5.2

ADOPTED [UNANIMOUS]
Don Frantz, District B Representative
Jennifer Robinson, District A Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

16-REZ-24 Trimble Avenue Residential Rezoning
Senior Planner Drye presented staff’s report. Planning Manager Phil Smith provided
comments on the application of the Cary Community Plan to this case.
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Kevin Campbell, representing Habitat for Humanity, explained the journey of the rezoning,
including the outcome of many meetings with the neighbors. He stated that he learned, early
this week that a landscape buffer would be required and townhomes are no longer possible.
As stated by Mr. Campbell, the applicant changed the proposal from townhomes to 9 single,
detached family homes. These homes will front Trimble Avenue and adhere to the following
conditions: these home will be built on crawl space foundations with brick on the front
elevation to grade; all homes will have a covered front porch facing Trimble Avenue; all homes
will have driveways that allow two vehicles to be parked side by side; all homes will have a 30
foot set back from Trimble Avenue; and have a detached storage unit at the rear of the
buildings; lots will average 8,000 square feet or more; utilize a variety of house plans and
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elevations across the 9 units; meet the required stormwater regulations as regulated by the
Town. He thanked the neighbor of the community who brought this idea forward. These
changes will be submitted in writing via affidavit following this meeting. He thanked the
neighbors for the collaboration on this project with the applicant.
Weinbrecht reminded speakers that this hearing is about the rezoning of the property; not the
end user of the project or the organization that may be building the homes.

Anthony Arnold spoke about stormwater concerns. He is not against the rezoning, but stated
that council should stop this project from moving forward until the stormwater issues in this
area can be studied. He gave examples of how homes and backyards have been flooded in
this area.
Scott deDoug spoke about stormwater concerns. He referenced the Dewbury Stormwater
report and provided a related handout to council (attached and incorporated in as Public
Hearing 5.2 Exhibit A). He asked council to study the stormwater impacts as part of this
project.
Howard Manning, of Dorcas Ministries, spoke in support of the Habitat for Humanity project.
He provided examples of how his organization, Dorcas Ministries, has partnered with Habitat
for Humanity on projects in the region. He stated that low income, affordable housing is
missing in Cary.
Wilma Jones spoke in support of Habitat for Humanity project. She provided comments about
the home that she received in Cary from Habitat and how it changed her life.
Kevin Slinkman spoke about stormwater and traffic studies concerns. He stated that the
applicant is not doing a traffic study because of the cost of the study. He stated that his
property rights have been taken away as a property owner and they are losing property due to
stormwater impacts.
Tucker Johnson supports the applicant’s change to detached homes. He has concerns about
the development in this area and if a new bridge is need for the near railroad track. He
provided examples of the intersection is dangerous and hazard to pedestrians.
Stephanie Brinson supports the applicant’s project and asked supporters to show their
support by standing (multiple people stood in the audience). She gave examples of how these
homes would be an asset to the neighborhood. Affordable housing is important to her as she
would like to improve the diversity of her neighborhood.
Jason Bailey stated he supports affordable housing. He would like council to reconsider the
possible extension of Palmetto Drive that was previously removed.
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Weinbrecht opened the public hearing.

Reed Phillips thanked council and other involved parties for their work on this project. The
neighbors, are opposed to density, but supportive of the plans that were brought forward
tonight. He asked council to consider to appropriately remove damaged trees if the sewer is
connected through his property. (Handout provided to council, attached and incorporated to
as Public Hearing 5.2 Exhibit B).
Scott Peters, resident of Scottish Hills, spoke on behalf of a group of neighbors who support
detached, single family homes (who stood in audience). He thanked everyone for a process
that really let people be involved and asked to be involved in the plan moving forward.
Anne Dennis spoke in support of the land of single family homes that have similar size lots as
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the adjourning neighborhood. She urged the council to reject the rezoning.
William Dennis read a letter from Tony Lias. Mr. Lias’ letter was comments related to
opposing the rezoing as he would like to see the existing character of the neighborhood
maintained.

Brent Miller stated that transitional, residential use made sense for this property. He
confirmed that the development cannot make stormwater worse in the area due to Cary’s
regulations. Miller stated that affordable housing is an asset to the community.
Tyran Hill, local regional policy officer at NC Housing Coalition, provided comments in support
to affordable housing. He provided a handout out to council showing data related to
affordable housing (attached and incorporated as Public Hearing 5.2, Exhibit C.)
Brian Blochl stated he was glad to hear that the project was going to be single family homes,
but still has concern about density on the property. He felt that the bid for this project on this
property was rushed and there was not opportunities for other buyers to consider. He gave
examples of the different types of housing in or close to this neighborhood.
Bill McClelland explained that the primary issue of this project is compatible with this
neighborhood and what do the people in the impact area would like to have. Based on his
survey results, the majority of people in this impact area do not want the project and feel it is
not a compatible use.
Hector Escobar explained his journey of how he moved to Cary and bought a house. He
provided comments opposing the use as he doesn’t want to lose the characteristics of his
neighborhood. He asked council to vote no.
Bryce McCunney thanked everyone that was involved in the process and the collaboration
between each other. He does not support the extension of Palmetto Drive, but supports the
current proposal of nine single family homes.
James Davis would like more information about what is allowed in the current zoning and if
this case is really needed. He stated that he opposes the zoning.
Sharon Tobias stated that this is a business decision by the applicant and they are proposing
a development that is denser than the surrounding areas. She is asking that this development
resemble the character of the neighborhood and improve stormwater issues in the area. The
federal grant that Habitat would receive for this project may be better used to acquire a
cheaper piece of land.
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Geoffrey Dennis gave comments opposing townhomes and patio homes. He stated that he
hired an advisor to help him navigate the process and now feels better about the change. He
has not had the opportunity to form an opinion on the new proposed plan that was presented
tonight.

Kevin Leonard stated that he agreed with concerns presented by the previous speaker. He
stated that affordable housing is determined by who can afford it and he does not see this
type of development being proposed in the Preston neighborhood. He is concerned that
affordable housing will lower his house value.
Nancy Blacker reminded everyone about the excitement that new homeowners have when
getting a new house, including those receiving a house from Habitat for Humanity. She shared
the story of a current house she is working on with Habitat.
Weinbrecht closed the public hearing.
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Weinbrecht suggested holding a second public hearing at a council meeting since there was a
major change at the table. Council members discussed the pros and cons. Council did agree
that people can still reach out to members with their concerns or attend future meetings to
speak during Public Speaks Out.
Robinson moved to hold a second hearing on this case. George provided the second. The
motion failed by a vote of 3 - 4 (Bush, Frantz, Smith and Yerha voted no.)
Robinson thanked citizens for coming to the meeting to give input. Various council members
agreed at what a good hearing this was and thanked the neighbors and the applicant for
working together to produce a better product. Yerha requested information from staff
regarding stormwater information. Weinbrecht echoed Yerha’s request. Frantz requested
information about the 2007 stormwater study that was referenced as a majority of the
current council members were not on council at that time.
Council took a 10 minute break and reconvened the meeting at 8:47 p.m.

RESULT:
6.

REFERRED TO PLANNING & ZONING

DISCUSSION ITEMSX
6.1

Lease with Wake County Public School System for a Greenway Trailhead
McRainey presented staff’s report.
Robinson asked if there was a plan to keep students from parking at the trailhead
parking lot. McRainey stated it will handled the same way as the trailhead near
Middle Creek and staff will do their best.
Frantz moved to approve staff's recommendation: Adopt the attached resolution authorizing
the entry into a lease on terms and conditions substantially like those contained in the
attached lease and authorizing the Town Manager or Deputy Town Manager to execute a
lease substantially like that attached along with any instruments necessary to effectuate or
administer the Lease.

RESULT:
MOVER:
SECONDER:
AYES:
6.2
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George shared that he lives in and loves this neighborhood. He acknowledged that it is hard
to separate the development from Habitat. He confirmed with staff that the development
would match the size of the lots, across the street, in square footage, but may not match in
width. The stormwater would may be less as there is a proposed retention pond within the
development. He will follow up with staff regarding the flood damage in the area as it needs to
be addressed. He stated there could be five wins out of the development (new homes for the
neighborhoods, Town of Cary, Habitat for Humanity, Bethel Church, and welcome new people
to a great neighborhood).

APPROVED [UNANIMOUS]
Don Frantz, District B Representative
Ed Yerha, Mayor Pro Tem - At-Large Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

Request for Waiver of the Waiting Period for Subsequent Rezoning
Application - Kadari Property
February 23, 2017
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Beerman presented staff’s report.
Frantz and Bush provided supportive comments of the wavier as a there is an
opportunity for a better development on this parcel.

6.3

APPROVED [UNANIMOUS]
Lori Bush, At-Large Representative
Jennifer Robinson, District A Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

Ordinance Amendment Chapter 20 of the Cary Code of Ordinances,
Towing from Private Lots
Chief Godwin and Captain Wilkins presented staff’s report.
Robinson asked what happens if a person locks their purse in the car, will they be allowed to
retrieve the item to make payment on the tow. Wilkins stated the tow company has to allow
access to items within the vehicle.
Wilkins stated that if the tow was conducted in Cary, then the towing company would have to
follow our ordinance. He also clarity that if the vehicle was towed illegally, then the tow
company would be charged. Our Police Department can only charge towers with criminal or.
Town Attorney Chris Simpson confirmed, after George’s question about additional charges,
that the ordinance will enforce what is allowed by the statute.
Frantz stated that he receives a lot of complaints about this, especially in downtown. The
drivers usually don’t realize they are parking in a tow away zone. Now the lots will have the
appropriate siganage. Another issue is that owners are not allowing people to park in their lot
even when their business is closed. He commended staff on this ordinance change and looks
forward to seeing its effects in the community.
Frantz moved to approve staff's recommendation: The ordinance amendment of Chapter 20
of the Cary Code of Ordinances, Licenses, and Business Requirements to add a new Article IV,
Towing from Private Parking Lots, effective June 1, 2017.

RESULT:
MOVER:
SECONDER:
AYES:
6.4

APPROVED [UNANIMOUS]
Don Frantz, District B Representative
Jennifer Robinson, District A Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha
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RESULT:
MOVER:
SECONDER:
AYES:

Bid Award for the Kilmayne Drive Elevated Water Storage Tank
This item was removed during the adoption of the agenda.

RESULT:
6.5

NO VOTE WAS TAKEN.

Bid Award for 2017 Water Main Replacement Project
Webster presented staff’s report.
Robinson moved to approve staff's recommendation: Award Triangle Grading and Paving, Inc.
the 2017 Water Main Replacement Project contract for $3,476,992.50. The recommendation

February 23, 2017
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of award by Council represents preliminary determination, and no legally binding acceptance
of the bid or offers occurs untl the Town has executed a written agreement. The contract
award is subject to the contractor providing all bonds, insurance, and other required
docments and executing a contract in a form agreeable to the Town.

RESULT:
MOVER:
SECONDER:
AYES:

CLOSED SESSIONX

At 9:31 p.m., Bush moved to go into closed session with the following motion:
Pursuant To G.S. 143-318.11(A)(3), I move that we hold a closed session to consult with attorneys
employed by and/or retained by the town in order to preserve the attorney-client privilege between the
attorneys and the town; among other things, the council expects to receive advice concerning the
following lawsuit(s) The City Of Fayetteville And Public Works Commission Of The City Of Fayetteville V.
The N.C. Environmental Management Commission Et Al.

RESULT:
MOVER:
SECONDER:
AYES:
8.

APPROVED [UNANIMOUS]
Lori Bush, At-Large Representative
Ed Yerha, Mayor Pro Tem - At-Large Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

ADJOURNMENTX

Meeting was adjourned at 9:52 p.m.

RESULT:
MOVER:
SECONDER:
AYES:

ADJOURNED [UNANIMOUS]
Jack Smith, District C Representative
Ken George, District D Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha
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7.

APPROVED [UNANIMOUS]
Jennifer Robinson, District A Representative
Ken George, District D Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

February 23, 2017
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Cary Town Council
Thursday, February 9, 2017
6:30 PM
Council Chambers
316 N Academy St., Cary, Cary Town Hall, NC
DRAFT (contact the Town Clerk’s Office at (919) 469-4011 for official minutes)
District D Representative Ken George: Present, Mayor Harold Weinbrecht: Present, District C
Representative Jack Smith: Present, District A Representative Jennifer Robinson: Present,
District B Representative Don Frantz: Present, At-Large Representative Lori Bush: Present,
Mayor Pro Tem - At-Large Representative Ed Yerha: Present.
COMMENCEMENTX
1.1

Call to Order
Weinbrecht called the meeting to order at 6:30 p.m.

1.2

Ceremonial Opening led by Council Member George
George led the ceremonial opening.

1.3

Adoption of agenda

RESULT:
MOVER:
SECONDER:
AYES:
2.

ADOPTED [UNANIMOUS]
Jack Smith, District C Representative
Don Frantz, District B Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

RECOGNITIONS, REPORTS, AND PRESENTATIONSX
2.1

Town Manager's Update
Stegall announced the following information: Pirates Cove’s Boardwalk is now
open and he will be meeting with Chatham County Manager Renee Paschal to
discuss issues of combined interests.

3.

PUBLIC SPEAKS OUT (one hour time limit)
No one spoke.

4.

CONSENT AGENDAX

RESULT:
MOVER:
SECONDER:
AYES:
4.1
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1.

ADOPTED [UNANIMOUS]
Lori Bush, At-Large Representative
Jennifer Robinson, District A Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha
Town Council - Quasi-Judicial Meeting - Jan 3, 2017 6:30 PM
February 9, 2017
Page 1
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4.2

Town Council - Work Session - Jan 24, 2017 5:30 PM

4.3

Town Council - Regular Meeting - Jan 24, 2017 6:30 PM

4.4

Town Council - Work Session - Jan 31, 2017 6:00 PM

5.

PUBLIC HEARINGSX
No public hearings.

6.

DISCUSSION ITEMSX
6.1

Resolution Authorizing the Issuance of Revenue Bonds
Mayor Weinbrecht introduced the resolution: Order Authorizing the Issuance
and Sale by the Town of Not to Exceed $37,500,000 Combined Enterprise
System Revenue Bonds, Series 2017 and Authorizing the Execution and
Delivery of Certain Documents in Connection Therewith. Stegall provided an
introduction of this item and Finance Director Karen Mills. Mill presented
staff’s report.
Council thanked staff for the well-written staff report and all the work they do.
Bush moved to approve the resolution (order).

RESULT:
MOVER:
SECONDER:
AYES:
6.2

APPROVED [UNANIMOUS]
Lori Bush, At-Large Representative
Jennifer Robinson, District A Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

Green Level West Road Widening Construction Bid Award
Engineer Amir Nezarati presented staff’s report.
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4.3
4.1

Frantz moved to approve staff’s recommendation.
RESULT:
MOVER:
SECONDER:
AYES:
7.

APPROVED [UNANIMOUS]
Don Frantz, District B Representative
Jennifer Robinson, District A Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

CLOSED SESSIONX
No closed session was held.

February 9, 2017
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ADJOURNMENTX
The meeting was adjourned at 6:46 p.m.

RESULT:
MOVER:
SECONDER:
AYES:

APPROVED [UNANIMOUS]
Jack Smith, District C Representative
Ed Yerha, Mayor Pro Tem - At-Large Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha
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8.

February 9, 2017
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Town Council, February 9, 2017
Town Manager's Update
Speaker: Sean Stegall
History:
02/09/17

Town Council
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Stegall announced the following information: Pirates Cove’s Boardwalk is now open and
he will be meeting with Chatham County Manager Renee Paschal to discuss issues of
combined interests.
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Staff Report for Town Council
Meeting Date: February 9, 2017
Resolution Authorizing the Issuance of Revenue Bonds
Purpose: Consideration of adoption of a bond order authorizing the sale of revenue bonds and issuing
documents related to the transaction.
Prepared by: Mary Beth Huber, Finance

Executive Summary: The Town's budget plans for the use of debt to finance a portion of utility capital projects,
including the current Cary/Apex Water Treatment Plant expansion project. When borrowing via revenue bonds
there are legal steps that require Council action. To move forward for the bond sale scheduled for March 1,
2017, Town Council must demonstrate approval through a bond order and authorize the execution and
delivery of related legal debt documents.
Recommendation: That Council adopt the attached Resolution regarding the proposed revenue bond sale to
issue up to $37.5 million in revenue bonds.

Background: For the Town to continue to provide adequate safe drinking water and ensure
that wastewater is properly collected and treated, large capital expenditures are planned
and budgeted to maintain and expand the utility system. Budget development includes a
planning process to finance these expenditures. Financial plans include the use of debt to
keep utility rates affordable and to spread the cost of the capital improvement over the life
of the system improvements to share the cost with the users who benefit from the operation
of the system. The capital budget includes borrowing through revenue bonds to finance
capital projects that are underway.
On November 10, 2016 Town Council authorized the filing of an application with the North
Carolina Local Government Commission (LGC) requesting approval of the issuance of
revenue bonds to improve, expand and upgrade the Town’s existing water and sewer
system, referred to as the Combined Enterprise System. The resolution also authorized the
sale of additional bonds to refinance existing revenue bonds should market conditions
remain favorable to realize at least 3% in net present value interest expense savings. Below
is the list of capital projects to be partially or fully funded from by revenue bond debt.
Project Description
WT1148 Cary/Apex Water Treatment Facility –
Phase III Expansion – 40-56 MGD
WT1214 Kilmayne Water Storage Tank
WT1244 Holly Brook Subdivision Water Lines
WT1247/1265 Upgrade Water Lines FY16/17
SW1202 Force Main Inspection & Rehab
SW1288 Holly Brook-Phases 1-III Sewer
Extension
SW1303 Sewer System Repair & Rehab

Series 2017
Rev Bonds

Cash &/or
Prior Bonds

$14,630,000

Total
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Speaker: Karen Mills, Finance

$77,329,639

3,500,000
1,080,000
10,000,000
2,500,000
595,680

$62,699,639
3,500,000
1,696,439
0
0
2,291,026

7,000,000
2,776,439
10,000,000
2,500,000
2,886,706

2,379,860

350,547

2,730,407
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$34,685,540

$70,537,651 $105,223,191

Discussion: The Town of Cary has approximately $34.7 million of utility projects previously
appropriated or in the FY 2017Capital Improvement Budget that have been funded fully or
partially by future revenue bond debt. By the time of the sale of the bonds, approximately
$10.3 million in eligible expenditures will have been spent in anticipation of this borrowing.
Town funds will be reimbursed from the proceeds of the bond sale at closing, about two
weeks after the bond sale scheduled for March 1, 2017.
In addition, Town staff has been monitoring the bond market for an opportunity to refinance
any portion of the Town’s existing utility debt to lower the effective interest rate and related
future expense. Given legal restrictions on existing debt and the current interest rate
markets, a refinancing in connection with the March 1 sale is not expected to generate a
benefit adequate to justify the limited opportunity. Therefore, in accordance with Council’s
policy benchmark of a minimum 3% net present value in savings, staff is not taking action to
refinance any Town debt in this transaction at this time. Over time, legal restrictions and
markets change and a better opportunity to refinance for interest savings should emerge.
Staff will continue to evaluate the opportunity to refinance debt, and will return to Council for
authority to act at that time.
The resolution (Attachment A) that Council is required to pass as part of the debt issuance
process to finance the utility capital projects with revenue bonds finds and determines the
following:
a) That the Town Council authorized the filing of an application with the LGC requesting
the issuance of Combined Enterprise System Revenue Bonds;
b) that the Town has determined to proceed with the issuance of revenue bonds;
c) the Town requested the LGC sell the bonds at private sale without advertisement;
d) the LGC has approved the application of the Town;
e) the Town has determined to issue the bonds in an amount not to exceed $37.5
million for the purpose of (1) paying for certain improvements to the Combined
Enterprise System and (2) paying costs associated with the issuance of bonds;
f) the Town proposes to sell the bonds to J.P. Morgan Securities LLC and Raymond
James & Associates, Inc.;
g) the Town has executed and delivered a Trust Agreement dated November 15, 2001
as amended from time to time authorizing the issuance of revenue bonds and
refunding bonds;
h) the Town Council has been presented at this meeting drafts (attached) of the Sixth
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By approving this bond order, the Council approves the issuance and sale of the bonds not
to exceed $37.5 million, subject to the terms, conditions and prices as set forth in the Sixth
Supplemental Trust Agreement. The bonded debt shall be secured by the net receipts of the
utility system. The approval of this order also approves the underwriters’ proposal to
purchase the bonds and authorizes the Mayor, Town Manager and Director of Finance to
approve the interest rates and conditions of the sale and to execute the Bond Purchase
Agreement and other necessary documents. The order will be effective immediately upon
passage.
Fiscal Impact: The debt service for this issuance will be approximately $2.3 million per year
over the life of the bonds. The numbers will continue to be refined up until the sale of the
bonds on March 1, 2017.

The graph below reflects existing debt service for the utility system and the impact of the
new debt service to the total.
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Supplemental Trust Agreement, the Bond Purchase Agreement, and the Preliminary
Official Statement;
i) the Town has determined that the issuance and sale of the bonds is in the best
interests of the Town.

Council has taken steps to plan for these loan repayments by adopting a budgetary rate
smoothing strategy which avoids a spike in rates to accommodate an increase in debt
service payments as new debt is acquired. Funds were appropriated as part of the FY 2017
budget to make the debt service payments associated with this sale of $37 million in bonds.
The chart below demonstrates the impact of the rate smoothing strategy.
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In connection with this planned bond sale, a feasibility study was conducted that confirmed
budgetary plans for continued utility bill rate increases of 4% or less for at least the next five
fiscal years to accommodate utility operating and debt service expenditures. The rate
smoothing strategy accommodates the debt service for this revenue bond sale in
accordance with Council’s financial policies as well as debt service for future utility
borrowing plans for both the water and wastewater utility capital budget. Continued fiscal
actions in accordance with Council’s policies are designed to earn the Town the privilege of
retaining AAA bond ratings which minimize interest expense by demonstrating independent
expert confidence in the Town’s creditworthiness.
#2147
History:
02/09/17

Town Council

APPROVED

Mayor Weinbrecht introduced the resolution: Order Authorizing the Issuance and Sale
by the Town of Not to Exceed $37,500,000 Combined Enterprise System Revenue
Bonds, Series 2017 and Authorizing the Execution and Delivery of Certain Documents
in Connection Therewith. Stegall provided an introduction of this item and Finance
Director Karen Mills. Mill presented staff’s report.
Council thanked staff for the well-written staff report and all the work they do.
Bush moved to approve the resolution (order).
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ORDER AUTHORIZING THE ISSUANCE AND SALE BY THE TOWN OF NOT TO EXCEED
$37,500,000 COMBINED ENTERPRISE SYSTEM REVENUE BONDS, SERIES 2017 AND
AUTHORIZING THE EXECUTION AND DELIVERY OF CERTAIN DOCUMENTS IN CONNECTION
THEREWITH

“Town”):
Section 1. The Town Council does hereby find and determine as follows:
(a) Pursuant to a resolution adopted on November 10, 2016, the Town Council authorized the filing of
an application with the North Carolina Local Government Commission (the “Commission”) requesting approval
of the issuance of Combined Enterprise System Revenue Bonds, Series 2017 (the “Bonds”) of the Town for the
purpose of providing funds, together with any other available funds, to improve, expand and upgrade the
Town’s existing Combined Enterprise System (the “Combined Enterprise System”).
(b) The Town has determined to proceed with the issuance of the Bonds.
(c) The Town, by resolution, also requested the Commission to sell the Bonds at private sale without
advertisement.
(d) The Commission has approved the application of the Town for the issuance of the Bonds in
accordance with G.S. 159-86.
(e) The Town has determined to issue the Bonds in an aggregate principal amount not to exceed
$37,500,000 for the purpose of providing funds, together with any other available funds, to (i) pay for certain
improvements to the Combined Enterprise System as more particularly described in Exhibit B to the hereinafter
mentioned Supplemental Agreement (the “Project”) and (ii) pay certain other costs associated with the
issuance of the Bonds.
(f) The Town proposes to sell the Bonds to J.P. Morgan Securities LLC and Raymond James &
Associates, Inc. (together, the “Underwriters”) pursuant to the provisions of a Bond Purchase Agreement
(hereinafter mentioned), at such prices determined by the Commission, subject to the approval of the Town.
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BE IT ORDERED by the Town Council (the “Town Council”) of the Town of Cary, North Carolina (the

(g) The Town has heretofore executed and delivered a Trust Agreement, dated as of November 15,
2001 (the “Trust Agreement”), between the Town and The Bank of New York Mellon Trust Company, N.A., as
successor trustee (the “Trustee”), as amended, authorizing the issuance of revenue bonds thereunder for the
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purpose of financing and refinancing the costs of improvements to the Town’s Combined Enterprise System
created thereunder and refunding bonds previously issued under the Trust Agreement.
(h) There have been presented to the Town Council at this meeting drafts of the following documents

(1) Sixth Supplemental Trust Agreement, to be dated as of March 1, 2017 (the “Supplemental
Agreement”), between the Town and the Trustee;
(2) Bond Purchase Agreement, to be dated as of the date of delivery thereof (the “Bond Purchase
Agreement”), among the Underwriters, the Commission and the Town; and
(3) Preliminary Official Statement, dated as of the date of delivery thereof (the “Preliminary Official
Statement”), relating to the offering and sale of the Bonds.
(i) The Town has determined that the issuance and sale of the Bonds in the manner provided in this
order is in the best interests of the Town.
Section 2. Capitalized words and terms used in this order and not defined herein shall have the same
meanings given such words and terms in the Trust Agreement and the Supplemental Agreement.
Section 3. Pursuant to the provisions of The State and Local Government Revenue Bond Act, as
amended (the “Act”), particularly G.S. 159-88, the Town hereby authorizes the issuance of the Bonds in an
aggregate principal amount not to exceed $37,500,000 for the purposes set forth in this order. The Bonds
shall mature at such times and in such amounts as shall be set forth in the Trust Agreement and the
Supplemental Agreement, subject to the provisions of this order.
The Bonds shall be issued as fully registered bonds in denominations of $5,000 or any whole multiple
thereof and shall be subject to provisions of the book-entry only system for registration of the Bonds as set
forth in the Supplemental Agreement. Interest on the Bonds shall be payable on June 1 and December 1 of
each year, beginning June 1, 2017, until the payment in full of the principal thereof. The final maturity of the
Bonds shall not exceed December 1, 2041.
Section 4. The Bonds shall be subject to optional and mandatory sinking fund redemption at the
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relating to the issuance and sale of the Bonds:

times, upon the terms and conditions, and at the prices as shall be set forth in the Trust Agreement and the
Supplemental Agreement.
Section 5.

The proceeds of the Bonds shall be applied as provided in Section 204 of the

Supplemental Agreement.
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Section 6.

The Bonds, together with any Parity Indebtedness hereafter issued pursuant to the

provisions of the Trust Agreement, shall be secured on a parity basis by a pledge, charge and lien upon the Net
Receipts and the money and Investment Obligations held in the accounts and subaccounts of the Bond Fund

Section 7. The proposal set forth in the Bond Purchase Agreement submitted by the Underwriters
offering to purchase the Bonds at the aggregate purchase price and bearing interest at the rates determined
by the Commission and approved by the Town as hereinafter provided, such purchase price not to be less than
95% of the aggregate principal amount of the Bonds, and such interest rates not to exceed a true interest cost
of 5.00%, is hereby approved. The Commission is hereby requested to sell and award the Bonds to the
Underwriters on behalf of the Town, subject to the approval of the Town, in accordance with the terms and
provisions set forth in the Bond Purchase Agreement. Each of the Mayor, the Town Manager and the Finance
Director of the Town is hereby designated to approve on behalf of the Town the sale of the Bonds to the
Underwriters at such interest rates, for such purchase price and upon such terms and conditions as the Mayor,
the Town Manager or the Finance Director of the Town shall determine, subject to the provisions of this order.
The Mayor, the Town Manager and the Finance Director of the Town are each hereby authorized and directed
in the name and on behalf of the Town to execute and deliver the Bond Purchase Agreement in substantially
the form presented, together with such changes, additions and deletions as the person executing the Bond
Purchase Agreement, with the advice of counsel, may deem necessary and appropriate, such execution and
delivery to be conclusive evidence of the approval and authorization in all respects of the form and content
thereof.
Section 8. The form, terms and provisions of the Supplemental Agreement are hereby approved, and
the Mayor, the Town Manager and the Finance Director are each hereby authorized and directed to execute the
Supplemental Agreement in substantially the form presented, together with such changes, additions and
deletions as the Mayor, the Town Manager or the Finance Director, with the advice of counsel, may deem
necessary and appropriate, including, without limitation, changes, additions and deletions necessary to
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in the manner and to the extent provided in the Trust Agreement.

incorporate the final terms of the Bonds as set forth in the Bond Purchase Agreement, such execution and
delivery to be conclusive evidence of the approval and authorization in all respects of the form and content
thereof. The Town Clerk is hereby authorized to affix the seal of the Town to the Supplemental Agreement and
to attest the same.
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Section 9. The Preliminary Official Statement relating to the offering for sale of the Bonds is hereby
approved. The Town hereby authorizes, approves and ratifies the use and distribution of the Preliminary
Official Statement in substantially the form presented, together with such changes, additions and deletions as

necessary and appropriate. The Town authorizes and consents to the preparation and distribution of a final
Official Statement, in substantially the form of the Preliminary Official Statement, together with such changes
as are necessary to reflect the final terms of the Bonds. The Mayor, the Town Manager and the Finance
Director of the Town is each hereby authorized and directed to deliver the final Official Statement, in
substantially the form of the Preliminary Official Statement, together with such changes, additions and
deletions as the Mayor, the Town Manager or the Finance Director, with the advice of counsel, may deem
necessary and appropriate, such delivery to be conclusive evidence of the approval and authorization in all
respects of the form and content thereof.
Section 10. The Mayor, the Town Manager, the Finance Director, the Town Clerk and the Town
Attorney, or any of them or their deputies, are authorized and directed (without limitation except as may be
expressly set forth in this order) to take such action and to execute and deliver such certificates, agreements,
instruments, opinions or other documents as they, with the advice of counsel, may deem necessary or
appropriate to effect the transactions contemplated by this order, the Trust Agreement, the Supplemental
Agreement or the Bond Purchase Agreement.
The officers of the Town and the agents and employees of the Town are hereby authorized and
directed to do all acts and things required of them by the provisions of this order, the Bonds, the Trust
Agreement, the Supplemental Agreement or the Bond Purchase Agreement for the full, punctual and complete
performance of the terms, covenants, provisions and agreements of the same.
In the event that the Finance Director of the Town determines that funding a debt service reserve fund
with respect to the Bonds, or providing for the funding of a debt service reserve fund at a future time based
upon financial performance is in the best interests of the Town, the Supplemental Agreement shall be modified

Attachment:Minutes
Minutes
Attach A
Acceptance:
Acceptance:
2017 Revenue
Minutes
Minutes
Bondof
of
Order
Feb
Mar
Feb30,
Mar
23,
[Revision
9, 2017
20176:30
6:30
1] PM
(2147
PM (Consent
(Consent
: Revenue
Agenda)
Agenda)
Bond Resolution)

the Mayor, the Town Manager or the Finance Director of the Town, with advice of counsel, may deem

as necessary to provide for such a debt service reserve fund and proceeds of the Bonds may be used for such
purpose.
Section 11. The issuance and sale of the Bonds is hereby approved subject to the terms and
conditions set forth in this order.
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Section 12. In its resolution adopted on November 10, 2016, the Town Council found that Hawksley
Consulting would serve as Feasibility Consultant in connection with the issuance of the Bonds. Hawksley
Consulting has subsequently merged into an affiliated entity, Stantec. The Town Council hereby finds that

Section 13. This order shall take effect immediately upon its passage.
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Stantec will serve as Feasibility Consultant with respect to the Bonds.
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DRAFT 11/22/16

BOND PURCHASE AGREEMENT
Relating to

February __, 2017
The Local Government Commission of North Carolina
Raleigh, North Carolina
Town of Cary, North Carolina
Cary, North Carolina
Ladies and Gentlemen:
The undersigned, J.P. Morgan Securities LLC, on its own behalf and on behalf of Raymond James &
Associates, Inc. (collectively, the “Underwriters”), hereby offer to enter into this Bond Purchase Agreement
with the Local Government Commission of North Carolina (the “LGC”) concerning the sale by the LGC and
the purchase by the Underwriters of the above described bonds which, upon acceptance of such offer by the
LGC and approval of such offer by the Town of Cary, North Carolina (the “Town”), will be in full force and
effect in accordance with its terms and binding upon the LGC, the Town and the Underwriters. This offer is
made subject to acceptance by the LGC and approval of this Bond Purchase Agreement by the Town on or
before 5:00pm (North Carolina time) on the date hereof. If this offer is not so accepted, it is subject to
withdrawal by the Underwriters upon written notice delivered to the Secretary of the LGC at any time prior
to acceptance and approval.
Section 1.
On the terms and conditions and upon the basis of the representations and warranties herein set forth,
the LGC hereby agrees to sell and the Underwriters hereby agree to purchase all (but not less than all) of the
$___________ aggregate principal amount of the Town’s Combined Enterprise System Revenue and
Revenue Refunding Bonds, Series 2017 (the “Bonds”) for an aggregate purchase price of $__________
(which purchase price is equal to $__________ aggregate principal amount of the Bonds, plus a net original
issue premium of $4_________, less an underwriters’ discount equal to $__________).
The Bonds shall be issued pursuant to The State and Local Government Revenue Bond Act, Article
5, as amended, of Chapter 159 of the General Statutes of North Carolina (the “Act”), a bond order duly
adopted by the Town Council of the Town on February __, 2017, a Trust Agreement, dated as of
November 15, 2001, as amended, between the Town and The Bank of New York Mellon Trust Company,
N.A., as successor trustee (the “Trustee”), (as amended, the “Trust Agreement”), and a Sixth Supplemental
Trust Agreement to be dated as of March 1, 2017 (the “Sixth Supplemental Trust Agreement” and together
with the Trust Agreement, the “Trust Agreements”) between the Town and the Trustee. The Bonds will
mature, subject to the right to purchase as set forth in the Trust Agreements, on December 1 of the years set
forth in the Sixth Supplemental Trust Agreement. The Bonds will bear interest, at the rates and have such
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$_________
Town of Cary, North Carolina
Combined Enterprise System Revenue and Revenue Refunding Bonds, Series 2017
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other terms and provisions, as are described in the Official Statement (hereinafter defined). Capitalized
terms used herein without definition shall have the meanings given to them in the Trust Agreements.

The Underwriters agree to make a bona fide public offering of the Bonds at the initial offering price
set forth in the Official Statement. The Underwriters reserve, however, the right to change such initial
offering prices or yields as the Underwriters deem necessary in connection with the marketing of the Bonds
and to offer and sell the Bonds to certain dealers (including dealers depositing the Bonds into investment
trusts, including investment trusts managed by the Underwriters) and others at prices lower than the initial
offering prices or yields set forth in the Official Statement.
The Underwriters represent and warrant that they will offer the Bonds only pursuant to the Official
Statement and only in states where the offer and sale of the Bonds are legal, either as exempt securities, as
exempt transactions or as a result of due registration of the Bonds for sale in any such state.
Section 2.
The LGC will deliver or cause to be delivered to the Underwriters, promptly after the acceptance by
the LGC and approval by the Town of this Bond Purchase Agreement, two copies of the Official Statement
in substantially the form of the Preliminary Official Statement, dated February __, 2017 (the “Preliminary
Official Statement”), marked to include such changes as shall have been accepted by the Underwriters and
are necessary or desirable to reflect the terms of this Bond Purchase Agreement and to complete the
document as an Official Statement in final form, executed on behalf of the LGC and approved by the Town
(together with any amendments or supplements thereto, the “Official Statement”). The Official Statement
will be approved and delivered on behalf of the LGC by its Secretary or Deputy Secretary and on behalf of
the Town by its Town Manager or Finance Director. The LGC and the Town hereby approve the Official
Statement and authorize the use of copies of the Official Statement and the Trust Agreements in connection
with the public offering and sale of the Bonds. The LGC and the Town consent to the use by the
Underwriters (prior to the date hereof) of the Preliminary Official Statement in connection with the public
offering of the Bonds.
The Town and the LGC will take all actions, execute such instruments and provide all information in
cooperation with the Underwriters as the Underwriters shall reasonably request to qualify the Bonds for offer
and sale under the Blue Sky or other securities laws and regulations of such states and jurisdictions of the
United States as the Underwriters shall designate, provided that neither the Town nor the LGC shall be
required to consent to service of process in any state where they are not now so subject or register as a
foreign corporation in connection with any such qualification, and to ensure that the Official Statement at all
times during the initial offering and distribution of the Bonds does not contain any untrue statement of a
material fact and does not omit to state any material fact necessary to make the statements made therein, in
light of the circumstances under which they were made, not misleading.
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The proceeds of the Bonds, together with other available funds, will be used (1) to pay the cost of
constructing improvements to the System (collectively, the “Project”), (2) to pay the costs of refunding in
advance of their maturities certain of the Town’s __________ Bonds, and (3) to pay expenses in connection
with the issuance of the 2017 Bonds.

If between the date of this Bond Purchase Agreement and the date that is 25 days following the “end
of the underwriting period” as defined in Rule 15c2−12 of the General Rules and Regulations under the
Securities Exchange Act of 1934, as amended (the “Rule”), any event shall occur that might or would cause
the Official Statement, as then supplemented or amended, to contain any untrue statement of a material fact
or to omit to state a material fact necessary to make the statements therein, in light of the circumstances
under which they were made, not misleading, the Town shall promptly notify the Underwriters and the LGC,
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Within seven business days after the execution of this Bond Purchase Agreement, and, in any event,
in sufficient time to accompany confirmations requesting payment from customers, the Town shall deliver to
the Underwriters copies of the Official Statement (with only such changes therein as shall have been
approved by the Underwriters), in such quantities as the Underwriters may reasonably request in order to
comply with the rules of the Municipal Securities Rulemaking Board and the Rule. Delivery of such copies
of the Official Statement shall constitute the Town’s authorization for the Official Statement, the information
contained therein and the documents referred to therein to be used in connection with the public offering of
the Bonds by the Underwriters. The Underwriters represent that a copy of the Official Statement will be
electronically delivered before the “end of the underwriting period” (as such expression is used in Rule 15c212) with the Municipal Securities Rulemaking Board at https://gw.msrb.org/msrb1/control/default.asp.
The Town hereby agrees with the Underwriters that it will, pursuant to the Sixth Supplemental Trust
Agreement, undertake to provide the financial, statistical and other information described in the Preliminary
Official Statement under the heading “CONTINUING DISCLOSURE OBLIGATION” at the times, to the
persons and in the manner set forth therein, all in accordance with the Rule.
All expenses and costs of the LGC incident to the performance of its obligations in connection with
the authorization, issuance and sale of the Bonds shall be paid from the proceeds of the Bonds or any other
available funds of the Town at or prior to Closing (as hereinafter defined).
No recourse shall be had by the Underwriters for any claims based on this Bond Purchase Agreement
or otherwise against any member, officer or agent of the LGC in his or her individual capacity, all such
liabilities, if any, being waived by the Underwriters.
The Underwriters acknowledge that neither the LGC nor the Town has authorized or consented to:
(a)
the sale of Bonds to any purchaser in connection with the initial public offering of the Bonds
unless a copy of the Official Statement is delivered to such purchaser not later than the settlement of such
transaction;
(b)
making any representations or providing any information to prospective purchasers of the
Bonds in connection with the public offering and sale of Bonds other than the information set forth in the
Official Statement and any amendment thereto approved in writing by the LGC and the Town; or
(c)
any actions in connection with the public offering and sale of the Bonds in violation of
applicable requirements of federal and state securities laws and any applicable requirements of the Municipal
Securities Rulemaking Board and the Financial Industry Regulatory Authority.
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and, if in the opinion of the Town, the LGC, or the Underwriters, such event requires the preparation and
publication of a supplement or amendment to the Official Statement, the Town shall at its expense
supplement or amend the Official Statement in a form and in a manner approved by the Town, the LGC and
the Underwriters.

Section 3.
The LGC represents and warrants that:
(a)
it is duly organized and validly existing as a division of the Department of the Treasurer of
the State of North Carolina, vested with the rights and powers conferred upon it pursuant to Section 159−80
of The State and Local Government Revenue Bond Act (Article 5 of Chapter 159 of the General Statutes of
North Carolina, as amended (the “Revenue Bond Act”));
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(b)
it has full power and authority to approve the issuance and provide for the sale of the Bonds
as provided in this Bond Purchase Agreement and the LGC has taken or will take all action required by the
Revenue Bond Act and other applicable laws in connection therewith;

(d)
the execution and delivery of this Bond Purchase Agreement and the performance by the
LGC of its obligations hereunder are within the powers of the LGC;
(e)
it has duly approved the Preliminary Official Statement and the Official Statement and
consented to the distribution thereof;
(f)
no consent, approval, authorization or order of any governmental or regulatory authority is
required to be obtained by the LGC as a condition precedent to the issuance or sale of the Bonds or the
execution and delivery of this Bond Purchase Agreement of the performance by the LGC of its obligations
hereunder (provided no representation or warranty is expressed as to any action required under federal or
North Carolina or other state securities or Blue Sky laws in connection with the purchase, offering or
distribution of the Bonds by the Underwriters); and
(g)
there is no litigation at law or in equity or any proceeding before any governmental agency
pending against or involving the LGC or, to the knowledge of the LGC, threatened, to restrain or enjoin the
issuance or delivery of the Bonds or the execution or delivery by the LGC of this Bond Purchase Agreement
and the performance of its obligations hereunder.
Section 4.
The Town represents and warrants that:
(a)
The Town is a municipal corporation duly organized and validly existing under the
Constitution and laws of the State of North Carolina and is authorized pursuant to the provisions of the
Revenue Bond Act to (1) issue the Bonds for the purposes described in Section 1 hereof and (2) secure the
Bonds in the manner provided in the Trust Agreements;
(b)
The Town (1) has full legal right, power and authority to execute and deliver the Trust
Agreements, the Escrow Deposit Agreement to be dated as of March 1, 2017 (the “Escrow Deposit
Agreement”) between the Town and The Bank of New York Mellon Trust Company, N.A., as escrow agent
and this Bond Purchase Agreement, to issue and deliver the Bonds to the Underwriters as provided herein
and to carry out and consummate all the transactions described in the Official Statement or contemplated by
each of the aforesaid documents and (2) has complied with all provisions of applicable law, including the
Revenue Bond Act, in all material matters relating to such transactions;
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(c)
it has duly authorized the execution and delivery of this Bond Purchase Agreement and has
taken or will take all action necessary or appropriate to carry out the sale and delivery of the Bonds to the
Underwriters;

(c)
The Town has heretofore duly authorized, executed and delivered the Trust Agreement, and
the Trust Agreement constitutes a legal, valid and binding obligation of the Town enforceable against the
Town in accordance with its terms, except as enforcement may be limited by bankruptcy, insolvency,
reorganization, moratorium or similar laws affecting the enforcement of creditors’ rights generally and by
general equitable principles;
(d)
By official action of the Town prior to or concurrently with the date hereof, the Town has
duly authorized (1) the execution and delivery by the Town of the Trust Agreements, the Escrow Deposit
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(e)
The Trust Agreements, the Escrow Deposit Agreement and this Bond Purchase Agreement,
when duly executed and delivered (and assuming due authorization, execution and delivery of such
documents by the other parties thereto), will constitute legal, valid and binding obligations of the Town
enforceable against the Town in accordance with their respective terms, except as enforcement of the
foregoing may be limited by bankruptcy, insolvency, reorganization, moratorium or similar laws affecting
the enforcement of creditors’ rights generally and by general equitable principles;
(f)
When delivered to and paid for by the Underwriters at Closing in accordance with the
provisions of this Bond Purchase Agreement, the Bonds will have been duly authorized, executed and
delivered by the Town and will constitute legal, valid and binding special obligations of the Town
enforceable in conformity with the provisions of the Act and the Constitution and laws of the State of North
Carolina, except as enforcement thereof may be limited by bankruptcy, insolvency, reorganization,
moratorium or similar laws affecting the enforcement of creditors’ rights generally and by general equitable
principles;
(g)
Agreement;

The Bonds will be in substantially the form set forth in the Sixth Supplemental Trust

(h)
The execution and delivery of the Trust Agreements, the Escrow Deposit Agreement and
this Bond Purchase Agreement, the issuance and delivery of the Bonds and compliance with the provisions
of each, do not and will not conflict with or constitute on the part of the Town a violation of, breach of or
default under any law, indenture, mortgage, deed of trust, note, loan agreement or other agreement or
instrument to which the Town is a party or by which the Town or any of its property is bound, or any order,
rule or regulation of any court or governmental agency or body having jurisdiction over the Town or any of
its activities or properties, and such action will not result in the creation or imposition of any lien, charge or
other security interest or encumbrance of any nature whatsoever upon any of the properties or other assets of
the Town under the terms of any such law, agreement, instrument, order, rule or regulation, except as
provided or permitted by the Bonds and the Trust Agreements;
(i)
All consents, approvals, authorizations and orders of any governmental or regulatory
authority which are required for the issuance and delivery of the Bonds as contemplated by the Official
Statement or this Bond Purchase Agreement have been or will be obtained at or prior to Closing;
(j)
Subject to the provisions of the Trust Agreements, the Town will apply the proceeds derived
from the sale of the Bonds to the purposes specified in the Sixth Supplemental Trust Agreement;
(k)
The Town is not in violation or breach of or default under any applicable law or
administrative regulation of the State of North Carolina or the United States or any applicable judgment or
decree or administrative ruling, or any agreement, resolution, certificate or other instrument to which the
Town is a party or is otherwise subject, which violation, breach or default would in any way materially
adversely affect the transactions contemplated by the Trust Agreements or this Bond Purchase Agreement, or
the issuance of the Bonds, and no event has occurred and is continuing which with the passage of time or the
giving of notice, or both, would constitute such a violation, breach or default;
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Agreement and this Bond Purchase Agreement, (2) the issuance and delivery of the Bonds, (3) the delivery
and distribution of the Official Statement and (4) the taking of any and all such action as may be required on
the part of the Town to carry out, give effect to and consummate the transactions contemplated by such
documents;

(l)
As of the date hereof and as of the date of Closing, the Official Statement does not and will
not contain any untrue statement of a material fact or omit to state any material fact necessary to make the
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(m)
The financial statements of the Town contained in Appendix B to the Official Statement
present fairly the financial position of the Town as of the dates specified therein, and the results of its
operations and changes in its financial position for the periods specified therein, in conformity with generally
accepted accounting principles applied on a consistent basis. Subsequent to the respective dates of the most
recent financial statements included in the Official Statement, there has been no material adverse change in
the financial position or results of operations of the Town, except as set forth or contemplated in the Official
Statement;
(n)
Between the date hereof and the date of Closing, the Town will not issue any bonds, notes or
other obligations for borrowed money which will materially and adversely affect the transactions
contemplated by the Official Statement, and subsequent to the respective dates as of which information is
given by the Official Statement and up to and including the date of Closing, the Town has not incurred and
will not incur any material liabilities, direct or contingent, nor will there be any adverse change of a material
nature in the financial position, results of operations or condition, financial or otherwise, of the Town, except
as described in the Official Statement;
(o)
The Town will furnish such information, execute such instruments and take such other
action in cooperation with the Underwriters as the Underwriters may reasonably request to qualify the Bonds
for offer and sale under the securities laws or regulations of such states and other jurisdictions of the United
States as the Underwriters may designate; provided, however, that in no event shall the Town be obligated to
take any action that would subject it to general service of process in any jurisdiction where it is not now so
subject, or qualify it to do business in any such jurisdiction, it being understood that the Town is not
responsible for compliance with or the consequences of failure to comply with applicable state securities
laws and regulations;
(p)
No consent, approval, authorization or order of, or filing or registration with, any court or
governmental agency or body is required for the issuance, delivery or sale of the Bonds or the consummation
of the other transactions contemplated by this Bond Purchase Agreement, except as may be required under
the blue sky or other securities laws or regulations of any jurisdiction in connection with the offering and sale
of the Bonds by the Underwriters, or if any such consent, approval or authorization is required, the Town will
obtain it prior to the date of Closing and will provide evidence to the Underwriters that the same has been
obtained;
(q)
Any certificate signed by an authorized officer of the Town and delivered to the Underwriter
shall be deemed a representation and warranty of the Town to the Underwriter as to the statements made
therein;
(r)
Except as disclosed in the Official Statement, there is no litigation or any other proceeding
before any court or governmental body or agency, pending or, to the knowledge of the Town, threatened
against or involving the Town or any of the members of the Town Council of the Town in their respective
capacities as such (nor, to the knowledge of the Town, is there any basis therefor), restraining or enjoining
the sale, execution or delivery of the Bonds, or in any way contesting or affecting the validity of the Bonds or
any proceedings of the Town taken with respect to the sale thereof, or wherein an unfavorable decision,
ruling or finding would, in any way, adversely affect (1) the transactions contemplated by this Bond
Purchase Agreement or the Official Statement, (2) the organization, existence, or powers of the Town or the
title to the office of any of the members of said Town Council, (3) the business, properties or assets or the
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statements therein, in the light of the circumstances under which they were made, not misleading; provided,
however, that the Town makes no representation or warranty as to information with respect to the offering of
the Bonds set forth on the cover page of the Official Statement or the information under the heading
“MISCELLANEOUS—UNDERWRITING” in, or Appendices F and G to, the Official Statement;
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(s)
The Town has delivered the Preliminary Official Statement to the Underwriters and has
deemed the Preliminary Official Statement to be a final official statement within the meaning of the Rule,
except for the omission of the offering prices, interest rates, selling compensation, aggregate principal
amount, principal amount per maturity, delivery dates, ratings and other terms of the securities depending
upon such matters, and the Town deems the Official Statement to be a final official statement for the
purposes of the Rule; and
(t)
With respect to municipal securities previously issued by the Town that are subject to the
Rule, if any, the Town has complied, in all material respects, during the five years prior to the date of this
Bond Purchase Agreement, with the continuing disclosure obligations with respect to such municipal
securities undertaken in accordance with the Rule.
Section 5.
At 10:00 A.M., New York Town time, on March __, 2017, or at such other time or on such earlier or
later date as mutually agreed upon by the Town, the LGC and the Underwriters (the “Closing”), the LGC
will deliver or cause to be delivered to The Depository Trust Company (“DTC”) on behalf of Cede & Co.,
55 Water Street, New York, New York, or at such other place as may mutually be agreed upon, the Bonds in
typewritten form duly executed and authenticated, and at the offices of Womble Carlyle Sandridge & Rice,
LLP, Raleigh, North Carolina, the other documents hereinafter mentioned. It is anticipated that CUSIP
identification numbers will be placed on the Bonds, but neither the failure to print such numbers on any Bond
nor any error with respect thereto shall constitute cause for a failure or refusal by the Underwriters to accept
delivery of and payment for the Bonds in accordance with the terms of this Bond Purchase Agreement. The
Underwriters will accept delivery of the Bonds and pay the full purchase price thereof by immediately
available federal funds to the LGC or at its direction. One fully-registered Bond for each maturity, in the
aggregate principal amount of each such maturity, shall be issued to and registered in the name of Cede &
Co., nominee for DTC, as securities depository, and the beneficial interests in the Bonds so registered will be
credited to such accounts with DTC as the Underwriters shall designate. The Bonds shall be so issued and
registered to and held by DTC or its nominee, and beneficial interests therein shall be transferable in
accordance with the book-entry system.
Section 6.
The Underwriters have entered into this Bond Purchase Agreement in reliance upon the
representations and warranties of the LGC and the Town herein and the performance by the Town of its
obligations hereunder, both as of the date hereof and as of the date of Closing. The Underwriters’
obligations under this Bond Purchase Agreement are and will be subject to the following further conditions:
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condition, financial or otherwise, of the Town, (4) the validity or enforceability of the Trust Agreements, the
Escrow Deposit Agreement, this Bond Purchase Agreement or the Bonds (or any other agreement or
instrument of which the Town is a party or used or contemplated for use in the consummation of the
transactions contemplated hereby) or (5) the tax treatment of the interest on the Bonds as described in the
Official Statement;

(a)
the representations and warranties of the LGC and the Town contained herein must be true,
complete and correct in all material respects at the date hereof and at and as of the Closing, as if made at and
as of the Closing, and the statements made in all certificates and other documents delivered at the Closing
pursuant hereto must be true, complete and correct in all material respects on the date of the Closing; and
each of the LGC and the Town must be in compliance with each of its agreements contained in this Bond
Purchase Agreement;
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(c)
no decision, ruling or finding will have been entered by any court or governmental authority
since the date of this Bond Purchase Agreement (and not reversed on appeal or otherwise set aside) which
has any of the effects described in Section 4(j) hereof;
(d)
the Underwriters will have the right to cancel its obligation to purchase the Bonds, by
notifying the LGC and the Town of its election to do so, if between the date hereof and the Closing:
(i)
a tentative decision with respect to legislation is reached by a committee of the
House of Representatives or the Senate of the Congress of the United States, or legislation is
favorably reported or rereported by such a committee or introduced, by amendment or otherwise, in
or passed by the House of Representatives or the Senate, or recommended to the Congress of the
United States for passage by the President of the United States or enacted or a decision by a federal
court of the United States or the United States Tax Court is rendered, or a ruling, release, order,
regulation or official statement by or on behalf of the United States Treasury Department, the
Internal Revenue Service or other governmental agency is or proposed to be made having the
purpose or effect, or any legislation is enacted, adopted or favorably reported by passage by any
legislative body, its chambers or any committee, or a decision rendered by any judicial body, or a
ruling made or regulation proposed by any regulatory authority, or any other action or event has
occurred which has the purpose or effect, directly or indirectly, of adversely affecting the federal
income tax consequences or State of North Carolina income tax consequences of owning the Bonds
or of any of the transactions contemplated in connection herewith, including causing the interest on
the Bonds to be included in gross income for purposes of federal income taxation or State of North
Carolina income taxation, or imposing federal income taxation or State of North Carolina income
taxation on revenues or other income of the general character to be derived under the Trust
Agreements or similar documents or on interest received on obligations of the general character of
the Bonds, which, in the opinion of the Underwriters, materially adversely affects (1) the market
price of or the marketability of the Bonds or the market generally for obligations of the general
character of the Bonds or (2) the ability of the Underwriters to enforce contracts or orders for the sale
of the Bonds at the contemplated offering prices; or
(ii)
legislation is enacted, or actively considered for enactment with an effective date
prior to the Closing, or a decision by a court of the United States is rendered, the effect of which is
that the Bonds, including any underlying obligations, or the Trust Agreements, as the case may be,
are not exempt from the registration, qualification or other requirements of the Securities Act of
1933, as amended and as then in effect, the Securities Exchange Act of 1934, as amended and as then
in effect, the Trust Indenture Act of 1939, as amended and as then in effect, or the Investment
Company Act of 1940, as amended, or
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(b)
at the time of Closing (i) each of the Trust Agreement, the Sixth Supplemental Trust
Agreement, the Escrow Deposit Agreement and this Bond Purchase Agreement will be in full force and
effect and will not have been amended, modified or supplemented except as may have been agreed to in
writing by the Underwriters, (ii) the proceeds of the sale of the Bonds will have been applied as described in
the Official Statement, and (iii) the Town and the LGC will have duly adopted and there will be in full force
and effect such resolutions as, in the opinion of Womble Carlyle Sandridge & Rice, LLP, Raleigh, North
Carolina (“Bond Counsel”), are necessary in connection with the transactions contemplated hereby;

(iii)
a decision, stop order, ruling, regulation, proposed regulation or official statement by
or on behalf of the Securities and Exchange Commission or any other governmental agency having
jurisdiction of the subject matter is issued or made or any other event occurs, the effect of which is
that the initial execution and delivery, offering and sale of the Bonds, including any underlying
obligations, or the delivery of the Trust Agreements as contemplated hereby or by the Official
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(iv)
any event has occurred or any information has become known to the Underwriters
which causes the Underwriters to reasonably believe that the Official Statement, as then amended or
supplemented, includes an untrue statement of a material fact, or omits to state any material fact
necessary to make the statements made therein, in light of the circumstances under which they were
made, not misleading; or
(v)
there occurs any outbreak or escalation of hostilities or any national or international
calamity or crisis, including a financial crisis, or any escalation of activities, the effect of which on
the financial markets of the United States is such as, in the reasonable judgment of the Underwriters,
would materially adversely affect (1) the market price of or the marketability of the Bonds or the
market generally for obligations of the general character of the Bonds or (2) the ability of the
Underwriters to enforce contracts or orders for the sale of the Bonds at the contemplated offering
prices; or
(vi)
a decision, ruling or finding is entered by any court or governmental authority since
the date of this Purchase Agreement (and not reversed or appealed or otherwise set aside) which has
any of the effects described in Section 3(h) of this Purchase Agreement; or
(vii)
there is in force a general suspension of trading on the New York Stock Exchange or
minimum or maximum prices for trading fixed and in force, or maximum ranges for prices of
securities required and in force on the New York Stock Exchange, whether by virtue of a
determination by the New York Stock Exchange or by order of the Securities and Exchange
Commission or any other governmental authority having jurisdiction, the effect of which on the
financial markets of the United States is such as, in the reasonable judgment of the Underwriters,
would materially adversely affect (1) the market price of or the marketability of the Bonds or the
market generally for obligations of the general character of the Bonds or (2) the ability of the
Underwriters to enforce contracts or orders for the sale of the Bonds at the contemplated offering
prices; or
(viii) a general banking moratorium is declared by federal, New York or State of North
Carolina authorities; or
(ix)
any proceeding is pending or threatened by the Securities and Exchange
Commission against the Town; or
(x)
additional material restrictions not in force as of the date hereof are imposed on
trading in securities generally by any governmental authority or by any national securities exchange;
or
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Statement, is or would be in violation of any provision of the federal securities laws, including the
Securities Act of 1933, as amended and as then in effect, the Securities Exchange Act of 1934, as
amended and as then in effect, or the Trust Indenture Act of 1939, as amended and as then in effect;
or

(xi)
the New York Stock Exchange or other national securities exchange or any
governmental authority, imposes, as to the Bonds or obligations of the general character of the
Bonds, any material restrictions not now in force, or increases materially those now in force, with
respect to the extension of credit by, or the charge to the net capital requirements of, the
Underwriters; or
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(xiii) any material adverse change in the affairs of the Town occurs making it
impracticable to market the Bonds on the terms and in the manner contemplated in this Purchase
Agreement as determined by the reasonable judgment of the Underwriters; or
(xiv) a supplement or amendment is made to the Official Statement subsequent to the date
of this Purchase Agreement which, in the reasonable judgment of the Underwriters, materially and
adversely affects (1) the market price or the marketability of the Bonds, or (2) the ability of the
Underwriters to enforce contracts or orders for the sale of the Bonds at the contemplated offering
prices; or
(xv)
there exists any material default (or event which would become a material default
unless cured) with respect to any indebtedness of the Town, or proceedings under any federal or
North Carolina laws instituted by or against the Town, in either case the effect of which, in the
reasonable judgment of the Underwriters, is to materially and adversely affect (1) the market price or
the marketability of the Bonds, or (2) the ability of the Underwriters to enforce contracts or orders
for the sale of the Bonds at the contemplated offering prices; or
(xvi) any proceedings are instituted under federal bankruptcy laws by or against any state
of the United States or any Town or Town in the United States having a population over 1,000,000,
the effect of which on the financial markets of the United States, in the reasonable judgment of the
Underwriters, is to materially adversely affect (1) the market price or the marketability of the Bonds
or the market for obligations having the general character of the Bonds, or (2) the ability of the
Underwriters to enforce contracts or orders for the sale of the Bonds at the contemplated offering
prices; or
(xvii) the withholding of registration, exemption or clearance by the “Blue Sky” or
securities authorities of any state because of a change in or new interpretation of law occurring after
the date of this Purchase Agreement, the effect of which, in the reasonable judgment of the
Underwriters, is to materially adversely affect (i) the market price or marketability of a substantial
portion of the Bonds or the market for obligations having the general character of the Bonds, or (ii)
the ability of the Underwriters to enforce contracts or orders for the sale of a substantial portion of
the Bonds at the contemplated offering prices or
(xviii) a downgrading or suspension of any rating (without regard to credit enhancement)
by Moody’s, S&P, or Fitch of any debt securities issued by the Town (other than revenue debt), or
(ii) there shall have been any official statement as to a possible downgrading (such as being placed
on “credit watch” or “negative outlook” or any similar qualification) of any rating by Moody’s, S&P
or Fitch of any debt securities issued by the Town (other than revenue debt), including the Bonds.
(e)
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(xii)
federal or North Carolina legislation or a decision by a court of the United States or
any action taken by the Securities and Exchange Commission or other federal or North Carolina
governmental agency occurs which, in the opinion of counsel to the Underwriters, has the effect of
requiring the Bonds or any related instrument to be registered under the Securities Act of 1933, as
amended, or the Investment Company Act of 1940, as amended, or requiring the Trust Agreements
or any related instrument to be qualified under the Trust Indenture Act of 1939, as amended; or

at or prior to the Closing, the Underwriters must receive the following:

(i)
the unqualified approving opinion of Bond Counsel with respect to the Bonds, dated
the date of Closing, addressed to the Town and the Trustee, and substantially in the form attached to
the Official Statement as Appendix E;
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(ii)
a supplemental opinion of Bond Counsel, dated the date of Closing and addressed to
the Underwriters, in substantially the form attached hereto as Exhibit A;
(iii)
an opinion of Christine B. Simpson, Esq., Town Attorney, dated as of the date of
Closing and addressed to the Underwriters, in substantially the form attached hereto as Exhibit B;

(v)
a copy, certified by the Secretary or any Deputy Secretary of the LGC to be a true
and correct copy, of the resolution of the LGC approving the issuance of and awarding the Bonds;
(vi)
a certificate, dated the date of the Closing, signed by the Secretary or a Deputy
Secretary of the LGC, to the effect that (1) to the best of such officer’s knowledge after due inquiry,
the adoption of the resolution authorizing the execution and delivery of this Bond Purchase
Agreement by the LGC, the approval of the issuance, sale, execution and delivery of the Bonds, and
the execution and delivery of this Bond Purchase Agreement and compliance with the provisions
thereof under the circumstances contemplated thereby do not and will not conflict with any court
decree or any public administrative regulation to which the LGC is subject; (2) to the best of such
officer’s knowledge after due inquiry, there is no litigation at law or in equity or any proceeding
before any governmental agency pending or threatened to restrain or enjoin the issuance or delivery
of the Bonds or the execution or delivery by the LGC of this Bond Purchase Agreement or the
performance by the LGC of its obligations hereunder and (3) Appendix F to the Official Statement
did not as of its date and does not as of the date of Closing contain any untrue statement of a material
fact or omit to state a material fact required to be stated therein for the purpose for which Appendix F
to the Official Statement is to be used or necessary to make the statements therein, in the light of the
circumstances under which they were made, not misleading;
(vii)
a certificate, dated as of the date of Closing, signed by a Town official satisfactory to
the Underwriter, to the effect that:
(A)
the representations and warranties of the Town set forth in this Bond
Purchase Agreement are true, accurate and complete in all material respects as of the date of
Closing and the conditions to be complied with and obligations to be performed by the Town
hereunder on or prior to the date of Closing have been complied with and performed;
(B)
except as may be disclosed in the Official Statement, there is no litigation or
any other proceeding before any court or governmental body or agency pending or, to the
best of such official’s knowledge, threatened against or affecting the Town or any members
of the Town Council of the Town (nor, to the best of such official’s knowledge, is there any
basis therefor), restraining or enjoining the sale, execution or delivery of the Bonds, or in
any way contesting or affecting the validity of the Bonds or any proceedings of the Town
taken with respect to the sale thereof, or wherein an unfavorable decision, ruling or finding
would materially and adversely affect (1) the transactions contemplated by this Bond
Purchase Agreement or the Official Statement, (2) the organization, existence or powers of
the Town or the title to the office of any of the members of the Town Council of the Town,
(3) the business, properties or assets or the condition, financial or otherwise, of the Town, (4)
the validity or enforceability of the Trust Agreements, the Escrow Deposit Agreement, this
Bond Purchase Agreement or the Bonds (or any other agreement or instrument of which the
Town is a party, used or contemplated for use in the consummation of the transactions
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(iv)
opinions of Parker Poe Adams & Bernstein LLP, Raleigh, North Carolina, counsel
to the Underwriters, dated the date of Closing and addressed to the Underwriters, in substantially the
forms attached hereto as Exhibit C;
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(C)
the Official Statement did not as of its date and does not as of the date of
Closing contain any untrue statement of a material fact or omit to state a material fact
required to be stated therein for the purpose for which the Official Statement is to be used or
necessary to make the statements therein, in the light of the circumstances under which they
were made, not misleading, provided that no representation or warranty is made with respect
to the information relating to the offering of the Bonds set forth on the inside cover page of
the Official Statement or the information under the heading “MISCELLANEOUS—
UNDERWRITING” in, and Appendices F and G to, the Official Statement;
(viii) a certified copy of the necessary resolutions, proceedings and certificates of the
Town relating to the approval and sale of the Bonds;
(ix)
executed copies of the Town’s certifications as to arbitrage and other matters
relative to the tax status of the Bonds under Section 148 of the Internal Revenue Code of 1986, as
amended (the “Code”);
(x)
copies of the Blue Sky Survey indicating the jurisdictions in which the Bonds may
be sold in compliance with the “Blue Sky” or securities laws of such jurisdictions;
(xi)
Letters from Moody’s, S&P, and Fitch to the effect that the Bonds have been
assigned a rating of “___,” “___” and “___,” respectively;
(xii)
evidence satisfactory to the Underwriters of the Town’s compliance with all
requirements under the Trust Agreement regarding the issuance of Additional Bonds thereunder;
(xiii)

a letter of representations from the Town to DTC;

(xiv) a certificate of the Town to the effect that all fees and other costs due from the Town
to the LGC in connection with the transactions contemplated hereby have been paid;
(xv)
a certified copy of the Trust Agreement, executed counterparts of the Sixth
Supplemental Trust Agreement, the Escrow Deposit Agreement and the Official Statement, and
specimen copies of the Bonds;
(xvi) the consent of Hawksley Consulting, to the use of the Financial Feasibility Report
prepared by it and to references to Hawksley Consulting, in the Preliminary Official Statement and
the Official Statement; and
(xvii) opinion of Bond Counsel dated the Closing Date, addressed to the Underwriters, in
form satisfactory to the Underwriters and their Counsel, to the effect that the Refunded Bonds are no
longer Outstanding within the meaning of the Trust Agreements, and

Attachment:
Minutes
Minutes
Bond
Acceptance:
Acceptance:
Purchase Agreement
Minutes
Minutesof
ofMar
Feb
[Revision
Feb30,
Mar
23,
9, 2017
2017
1] 6:30
6:30
(2147
PM
PM
: Revenue
(Consent
(Consent
Bond
Agenda)
Agenda)
Resolution)

contemplated hereby) or (5) the tax treatment of the interest on the Bonds as described in the
Official Statement; and

(xviii) such additional legal opinions, certificates, proceedings, instruments and other
documents as the Underwriters or Bond Counsel may reasonably request.
All of the opinions, letters, certificates, instruments and other documents mentioned in this Bond Purchase
Agreement will be deemed to be in compliance with the provisions of this Bond Purchase Agreement if, but
only if, in the reasonable judgment of the Underwriters and counsel to the Underwriter, they are satisfactory
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in form and substance. The Underwriters hereby reserve the right to waive any of the conditions to the
obligations of the Underwriters set forth above.

The Town shall pay from the proceeds of the Bonds or other available funds all expenses incident to
the Town’s obligations hereunder and in connection with the authorization, execution, delivery and sale of
the Bonds to the Underwriters, including, but not limited to, the cost of printing and distributing the Bonds,
the Preliminary Official Statement, the Official Statement, rating agency fees, the fees and expenses of Bond
Counsel, the fees and expenses of the LGC and the Trustee and additional miscellaneous fees and costs
(including, but not limited to, meals, transportation and lodging of employees of the transaction participants,
which may be included in the expense component of the Underwriters’ discount) incurred in connection with
and related to the transaction.
The Underwriters shall pay their out-of-pocket expenses, the fees and expenses of Underwriters’
Counsel, the cost of the blue sky memorandum, any advertising expenses in connection with a public
offering of the Bonds, fees of the CUSIP Service Bureau and any fees of the Municipal Securities
Rulemaking Board or The Securities Industries and Financial Markets Association.
Section 8.
The Town and the LGC acknowledge and agree that the purchase and sale of the Bonds pursuant to
this Purchase Agreement is an arm’s-length commercial transaction among the LGC, the Town and the
Underwriters and the Underwriters have no obligation to the LGC or the Town with respect to the offering
contemplated hereby except the obligations expressly set forth in this Purchase Agreement. In connection
with this transaction, each of the Underwriters will be acting solely as a principal and not as the LGC’s or the
Town’s agent, advisor or fiduciary. No Underwriter has assumed a fiduciary responsibility with respect to
this transaction, and nothing in this transaction or in any prior relationship between the LGC or the Town and
any of the Underwriters will be deemed to create an advisory, fiduciary or agency relationship between the
Town and such Underwriter in respect of this transaction. The Town has engaged Davenport & Company
LLC as an independent advisor to advise it in connection with this transaction and has consulted its own
legal and other advisors to the extent it has deemed appropriate.
Section 9.
(a)
To the fullest extent permitted by applicable law, the Town agrees to indemnify and hold
harmless the Underwriters and the LGC against any and all losses, damages, expenses (including reasonable
legal and other fees and expenses), liabilities or claims (or actions in respect thereof), to which the
Underwriters, the LGC or the other persons described in subsection (b) of this Section may become subject
under any federal or state securities laws or other statutory law or at common law or otherwise, caused by or
arising out of or based upon any untrue statement or misleading statement or alleged untrue statement or
alleged misleading statement of a material fact contained in the Preliminary Official Statement or the Official
Statement or caused by any omission or alleged omission from the Preliminary Official Statement or the
Official Statement of any material fact required to be stated therein or necessary in order to make the
statements made therein, in the light of the circumstances under which they were made, not misleading
unless such untrue statement or misleading statement, such alleged untrue statement or alleged misleading
statement, or such omission or alleged omission was made in reliance upon and in conformity with
information furnished to the Town by the Underwriters expressly for use in the Preliminary Official
Statement or the Official Statement, including any amendment thereto.
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(b)
The indemnity provided under this Section will extend on the same terms and conditions to
each officer, director, member, employee, agent or attorney of the Underwriters and the LGC, and each
person, if any, who controls the Underwriters and the LGC within the meaning of Section 15 of the 1933 Act
or Section 20 of the Securities Exchange Act of 1934 (“indemnified party”). Such indemnity will also
extend, without limitation, to any and all expenses whatsoever reasonably incurred by any indemnified party
in connection with investigating, preparing for or defending against, or providing evidence, producing
documents or taking any other reasonable action in respect of, any loss, damage, expense, liability or claim
referred to in subsection (a) of this section (or action in respect thereof), whether or not resulting in any
liability, and will include the aggregate amount paid in settlement of any litigation, commenced or
threatened, or of any claim whatsoever as set forth herein, if such settlement is effected with the written
consent of the Town. Neither the officers, members, agents or employees of the LGC shall be personally
liable for the performance of any obligation under this Bond Purchase Agreement.
(c)
Within a reasonable time after an indemnified party under subsections (a) and (b) of this
Section has been served with the summons or other first legal process or has received written notice of the
threat of a claim in respect of which an indemnity may be claimed, such indemnified party must, if a claim
for indemnity in respect thereof is to be made against the Town under this Section, notify the Town in
writing of the commencement thereof; but the omission to so notify the Town will not relieve it from any
liability that it may have to any indemnified party other than pursuant to subsections (a) and (b) of this
Section. The Town is entitled to participate at its own expense in the defense, and if the Town so elects
within a reasonable time after receipt of such notice, or as all indemnified parties seeking indemnification in
such notice so direct, the Town will assume the defense of any suit brought to enforce any such claim, and
such defense will be conducted by counsel chosen promptly by the Town and reasonably satisfactory to the
indemnified party; provided, however, that, if the defendants in any action include an indemnified party and
the Town, or include more than one indemnified party, each indemnified party will have the right to employ
separate counsel in such action (and the Town will not be entitled to assume the defense thereof on behalf of
such indemnified party), and in such event the reasonable fees and expenses of such counsel will be borne by
the Town. Notwithstanding the foregoing, the LGC shall have the right to employ separate counsel in any
such action and participate in the investigation and defense thereof, and the reasonable fees and expenses of
such counsel shall be paid by the Town.
(d)
If the indemnification provided for in subsections (a) and (b) of this Section is unavailable to
or insufficient to hold harmless and indemnify any indemnified party in respect of any losses, damages,
expenses, liabilities, or claims (or actions in respect thereof) referred to therein, or if the indemnified party
failed to give the notice required under subsection (c) of this Section, then the Town, on the one hand, and
the indemnified party, on the other hand, will contribute to the amount paid or payable by the indemnified
party as a result of such losses, damages, expenses, liabilities or claims (or actions in respect thereof) in such
proportion as is appropriate to reflect the relative benefits received by the Town on the one hand and the
indemnified party on the other hand from the offering of the Bonds. If, however, the allocation provided by
the immediately preceding sentence is not permitted by applicable law, then the Town on the one hand and
the indemnified party on the other hand will contribute to such amount paid or payable by the indemnified
party in such proportion as is appropriate to reflect not only such relative benefits but also the relative fault of
the Town on the one hand and the indemnified party on the other in connection with the statements or
omissions that resulted in such losses, damages, expenses, liabilities or claims (or actions in respect thereof),
as well as any other relevant equitable considerations. The relative benefits received by the Town on the one
hand and the indemnified party on the other hand will be deemed to be in such proportion so that the
indemnified party is responsible for that portion represented by the percentage that the underwriting discount
payable to the Underwriters hereunder (i.e., the excess of the aggregate public offering price for the Bonds as
set forth on the inside cover page of the Official Statement over the price to be paid by the Underwriters to
the Town upon delivery of the Bonds as specified in Section 1) bears to the aggregate public offering price as
described above, and the Town is responsible for the balance. The relative fault will be determined by
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If an indemnified party has knowledge of a claim subject to the contribution provided by this
subsection, such indemnified party agrees, within a reasonable time of obtaining such knowledge, to convey
notice of such claim to the Town. It is agreed and understood that if the indemnified party fails, under the
circumstances set forth in the preceding sentence, to convey the above-referenced notice to the Town, then
the Town will not be obligated to provide contribution pursuant to this subsection.
The Town, the LGC and the Underwriters agree that it would not be just and equitable if contribution
pursuant to this subsection were determined by any method of allocation that does not take account of the
equitable considerations referred to in this subsection. The amount paid or payable by an indemnified party
as a result of the losses, damages, expenses, liabilities or claims (or actions in respect thereof) referred to in
this subsection will be deemed to include any legal or other expenses reasonably incurred by such
indemnified party in connection with investigating or defending any such action or claim.
The indemnity and contribution provided by this Section is in addition to any other liability that the
Town may otherwise have hereunder, at common law or otherwise, and is provided solely for the benefit of
the indemnified party, and its respective successors, assigns and legal representatives, and no other person
will acquire or have any right under or by virtue of such provisions of this Bond Purchase Agreement.
Section 10.
Any notice or other communication to be given under this Bond Purchase Agreement may be given
by delivering the same in writing as follows:
If to the LGC:
Local Government Commission
Long Leaf Building
3200 Atlantic Avenue
Raleigh, North Carolina 27604
Attention: Secretary
If to the Town:
Town of Cary, North Carolina
316 North Academy Street
Cary, North Carolina 27513
Attention: Finance Director
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reference to, among other things, whether the untrue or alleged untrue statement of a material fact or the
omission or alleged omission to state a material fact relates to information supplied by the Town on the one
hand or the indemnified party on the other hand and the parties’ relative intent, knowledge, access to
information and opportunity to correct or prevent such statement or omission.

If to the Underwriters:
J.P. Morgan Securities LLC
2000 Regency Parkway, Floor STE 400
Cary, North Carolina 27518
Attention: Kent Lawrence
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Section 11.
This Bond Purchase Agreement is made solely for the benefit of the Underwriters, the LGC and the
Town (including their successors or assigns) and no other person, partnership, association or corporation will
acquire or have any right hereunder or by virtue hereof.

This Bond Purchase Agreement will be governed by and construed in accordance with the laws of
the State of North Carolina.
Section 13.
The Underwriters understands that “E-Verify” is a federal program operated by the United States
Department of Homeland Security and other federal agencies, or any successor or equivalent program used
to verify the work authorization of newly hired employees pursuant to federal law in accordance with Section
64-25(5) of the General Statutes of North Carolina, as amended. The Underwriters use E-Verify to verify the
work authorization of its employees in accordance with Section 64-26(a) of the General Statutes of North
Carolina, as amended. The Underwriters will require that any subcontractor it uses in connection with the
transactions contemplated by this Bond Purchase Agreement certify to such subcontractor’s compliance with
E-Verify.
Section 14.
The Underwriters are not on any list created and maintained by the North Carolina Department of
State Treasurer pursuant to the Iran Divestment Act of 2015, Chapter 147-6E-1 et seq. of the General
Statutes of North Carolina. The Underwriters will not utilize any subcontractor that is listed on any such list
in connection with the transaction contemplated by this Bond Purchase Agreement.
Section 15.
This Bond Purchase Agreement may be executed in any number of counterparts, each of which will
be deemed an original, but all of which together will constitute one and the same agreement.
Section 16.
All representations, warranties and agreements in this Bond Purchase Agreement shall survive
regardless of (a) any investigation or any statement in respect thereof made by or on behalf of the
Underwriters, (b) delivery of any payment by the Underwriters for the Bonds hereunder, and (c) any
termination of this Bond Purchase Agreement.
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[SIGNATURE PAGES TO FOLLOW]
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Very truly yours,
J.P. MORGAN SECURITIES LLC, on its own behalf and on
behalf of RAYMOND JAMES & ASSOCIATES, INC.

Kent Lawrence
Managing Director

(SIGNATURES CONTINUED)

[SIGNATURE PAGE TO THE BOND PURCHASE AGREEMENT FOR
THE TOWN OF CARY, NORTH CAROLINA
COMBINED ENTERPRISE SYSTEM REVENUE AND REVENUE REFUNDING BONDS, SERIES 2017]
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[BOND PURCHASE AGREEMENT
TOWN OF CARY, NORTH CAROLINA
COMBINED ENTERPRISE SYSTEM REVENUE AND REVENUE REFUNDING BONDS, SERIES 2017]

By:
Timothy L. Romocki
Deputy Secretary

(SIGNATURES CONTINUED)

PPAB 3486989v1

Attachment:
Minutes
Minutes
Bond
Acceptance:
Acceptance:
Purchase Agreement
Minutes
Minutesof
ofMar
Feb
[Revision
Feb30,
Mar
23,
9, 2017
2017
1] 6:30
6:30
(2147
PM
PM
: Revenue
(Consent
(Consent
Bond
Agenda)
Agenda)
Resolution)

LOCAL GOVERNMENT COMMISSION OF
NORTH CAROLINA

Signature Page - 2
Packet
PacketPg.
Pg.192
188
55
38
60

6.1.b
4.3
4.1

[BOND PURCHASE AGREEMENT
TOWN OF CARY, NORTH CAROLINA
COMBINED ENTERPRISE SYSTEM REVENUE AND REVENUE REFUNDING BONDS, SERIES 2017]
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By:
Karen Mills
Finance Director
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EXHIBIT A
[Letterhead of Bond Counsel]

J.P. Morgan Securities LLC
Cary, North Carolina
Raymond James & Associates, Inc.
Richmond, Virginia

$__________
Town of Cary, North Carolina
Combined Enterprise System Revenue and Revenue Refunding Bonds, Series 2017
Ladies and Gentlemen:
We have served as Bond Counsel to the Town of Cary, North Carolina (the “Town”) in connection
with the issuance and sale of the above-referenced bonds (the “Bonds”) under the terms of a Trust
Agreement, dated as of November 15, 2001, as amended, between the Town and First Union National Bank,
the successor to which is The Bank of New York Mellon Trust Company, N.A., as trustee (the “Trustee”), as
amended by the First Amendatory Trust Agreement, dated as of May 1, 2004, between the Town and
Wachovia Bank, National Association, the successor to which is the Trustee and the Second Amendatory
Trust Agreement dated as of June 1, 2007 between the Town and Wachovia Bank, National Association, the
successor to which is the Trustee (as amended, the “Trust Agreement”), and a Sixth Supplemental Trust
Agreement dated as of March 1, 2017 (the “Sixth Supplemental Trust Agreement” and together with the
Trust Agreement, the “Trust Agreements”) between the Town and the Trustee. All capitalized terms used
herein and not otherwise defined have the meanings given such terms in the Trust Agreements.
The Bonds are being purchased on the date hereof by J.P. Morgan Securities LLC, on its own behalf
and on behalf of Raymond James & Associates, Inc. (collectively, the “Underwriters”) under the terms of a
Bond Purchase Agreement, dated February __, 2017 (the “Bond Purchase Agreement”), among the Local
Government Commission (the “LGC”), the Town and the Underwriters.
In our capacity as Bond Counsel, we have on this date delivered our principal opinion relating to the
legality of the authorization and execution and delivery of the Bonds pursuant to the Trust Agreements, the
tax status of interest on the Bonds and certain other matters, which opinion may be relied on by you to the
same extent as if addressed to you.
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March __, 2017

In connection with this opinion, we have examined and are familiar with original or copies, certified
or otherwise identified to our satisfaction, of various documents, certificates and opinions of counsel,
including the Bond Purchase Agreement, the Preliminary Official Statement dated February __, 2017 and the
Official Statement dated February __, 2017 (collectively, the “Official Statement”), and have examined such
other documents, certificates, opinions of counsel, instruments and records, and have made such
investigations of law, as we have deemed necessary and appropriate as a basis for the opinions hereinafter
expressed. In our examination, we have assumed the genuineness of all signatures, the legal capacity of
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natural persons, the authenticity of all documents submitted to us as originals, the conformity to original
documents of all documents submitted to us as certified or photostatic copies, and the authenticity of
originals of such copies. As to any facts material to this opinion which we did not independently establish or
verify, we have relied upon statements and representations of officers and other representative of the Town,
the LGC and others.

1.
The LGC has full power and authority to approve the issuance of the Bonds and to sell the
same as provided in the Bond Purchase Agreement, and the LGC has taken all action required in connection
therewith.
2.
The adoption by the LGC of the resolution authorizing the issuance and sale of the Bonds
and the execution and delivery of the Bond Purchase Agreement (the “LGC Resolution”), the approval of the
issuance and sale of the Bonds and the execution and delivery of the Bond Purchase Agreement and
compliance with the provisions thereof, under the circumstances contemplated thereby, (a) to the best of our
knowledge after due inquiry, do not and will not in any material respect conflict with or constitute on the part
of the LGC a breach of or default under any agreement or other instrument to which the LGC is a party or by
which it is bound in any way which would affect the validity or delivery of the Bonds and (b) do not and will
not conflict with, violate or result in a breach of any federal or North Carolina constitutional or statutory
provision.
3.
No further consent, authorization or order of any governmental or regulatory authority is
required to be obtained as a condition precedent to the sale of the Bonds or the execution and delivery of the
Bond Purchase Agreement, except that we express no opinion as to any regulatory requirement applicable to
the Underwriters or any action required under state securities or blue sky laws in connection with the offering
and sale of the Bonds by the Underwriters.
4.
The Bond Purchase Agreement has been duly authorized, executed and delivered by the
LGC and the Town, assuming due authorization, execution and delivery thereof by the Underwriters, is a
legal, valid and binding agreement of the LGC and the Town enforceable against the LGC and the Town in
accordance with its terms, except that the enforceability thereof may be subject to bankruptcy, insolvency,
fraudulent conveyance, moratorium or other similar laws affecting creditors’ rights generally from time to
time in effect and by general equitable principles. We note, however, that the covenants of the Town in the
Bond Purchase Agreement relating to indemnification and contribution are given to the extent permitted by
law, and we express no opinion with respect to whether such covenants are permitted by law.
5.
The Escrow Deposit Agreement (as defined in the Bond Purchase Agreement) has been duly
authorized, executed and delivered by the Town and, assuming due authorization, execution and delivery
thereof by The Bank of New York Mellon Trust Company, N.A., as escrow agent, is a legal, valid and
binding agreement of the Town enforceable against the Town in accordance with its terms, except that the
enforceability thereof may be subject to bankruptcy, insolvency, fraudulent conveyance, moratorium or other
similar laws affecting creditors’ rights generally from time to time in effect and by general equitable
principles.
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On the basis of and in reliance on the foregoing, we are of the opinion that:

6.
The LGC has duly authorized, executed and delivered the Official Statement and has
consented to the distribution of the Official Statement in connection with the offering and sale of the Bonds.
7.
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9.
In connection with the offering and sale of the Bonds, the Bonds and the Trust Agreements
are not subject to the registration requirements of the Securities Act of 1933, as amended, or the qualification
requirements of the Trust Indenture Act of 1939, as amended.
This opinion is furnished to you solely for your benefit and may not be used, circulated, quoted or
otherwise referred to without our prior written consent.
Very truly yours,
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8.
The information contained in the Official Statement under the captions “THE 2017
BONDS”, “SECURITY AND SOURCES OF PAYMENT,” and “CONTINUING DISCLOSURE
OBLIGATION” in, and Appendix D to, the Official Statement, insofar as such information purports to
summarize certain provisions of the Trust Agreements and the Bonds, present a fair and accurate summary of
such provisions. The information contained in the Official Statement under the caption “LEGAL
MATTERS--TAX TREATMENT” is true and accurate.
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EXHIBIT B
[Letterhead of Town Attorney]
March __, 2017

J.P. Morgan Securities LLC
Cary, North Carolina
Raymond James & Associates, Inc.
Richmond, Virginia
The Bank of New York Mellon Trust Company, N.A.
Jacksonville, Florida
Womble Carlyle Sandridge & Rice, LLP
Raleigh, North Carolina
$__________
Town of Cary, North Carolina
Combined Enterprise System Revenue and Revenue Refunding Bonds, Series 2017
Ladies and Gentlemen:
I have acted as the Town Attorney for the Town of Cary, North Carolina (the “Town”) in connection
with the issuance and sale of the above-referenced bonds (the “Bonds”) under the terms of a Trust
Agreement, dated as of November 15, 2001, as amended, between the Town and First Union National Bank,
the successor to which is The Bank of New York Mellon Trust Company, N.A., as trustee (the “Trustee”), as
amended by the First Amendatory Trust Agreement, dated as of May 1, 2004, between the Town and
Wachovia Bank, National Association, the successor to which is the Trustee and the Second Amendatory
Trust Agreement dated as of June 1, 2007 between the Town and Wachovia Bank, National Association, the
successor to which is the Trustee (as amended, the “Trust Agreement”), and a Sixth Supplemental Trust
Agreement dated as of March 1, 2017 (the “Sixth Supplemental Trust Agreement” and together with the
Trust Agreement, the “Trust Agreements”) between the Town and the Trustee.
The Bonds are being purchased on the date hereof by J.P. Morgan Securities LLC, on its own behalf
and on behalf of Raymond James & Associates, Inc. (collectively, the “Underwriters”) under the terms of a
Bond Purchase Agreement, dated February __, 2017 (the “Bond Purchase Agreement”), among the Local
Government Commission (the “LGC”), the Town and the Underwriters. All capitalized terms used herein
not otherwise defined shall have the meanings given such terms in the Bond Purchase Agreement.
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Town Council of the
Town of Cary, North Carolina

In such capacity, I have examined the following:
(a)

the Act;

(b)
certain proceedings taken by the Town Council of the Town, including the bond
order (the “Bond Order”);
B-1
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(d)

executed copy of the Bond Purchase Agreement;

(e)

an executed copy of the Escrow Deposit Agreement;

(f)

the Preliminary Official Statement and the Official Statement; and

(g)
this opinion.

such other information and documents as I have deemed relevant in order to render

Based on such examination, I am of the opinion, as of the date hereof and under existing law, that:
1.
The Town is a municipal corporation duly organized and validly existing under the
Constitution and laws of the State of North Carolina.
2.

The Town has duly adopted the Bond Order.

3.
All authorizations, approvals, consents or orders of any governmental entity or any other
person, association or corporation required for the valid issuance of the Bonds, the execution or delivery by
the Town of the Trust Agreements, the Escrow Deposit Agreement and the Bond Purchase Agreement and
any other transactions effected or contemplated thereby have been obtained, except that I express no opinion
as to any action required under federal or state securities or blue sky laws in connection with the offering and
sale of the Bonds by the Underwriters or under The State and Local Government Bond Revenue Act.
4.
The Town is not in breach of or default under any applicable law or administrative
regulation of the State of North Carolina or the United States or any applicable judgment or decree or
administrative ruling or any agreement, resolution, certificate or other instrument to which the Town is a
party or is otherwise subject, which breach or default would in any way materially adversely affect the
transactions contemplated by the Trust Agreements, the Escrow Deposit Agreement and the Bond Purchase
Agreement and no event has occurred and is continuing which with the passage of time or giving of notice,
or both, would constitute such a breach of or default thereunder.
5.
The issuance of the Bonds, the execution and delivery of the Trust Agreements, the Escrow
Deposit Agreement and the Bond Purchase Agreement and compliance with the provisions of each will not
conflict with or constitute a violation or breach of or default under any applicable law, rule or regulation of
the United States or of the State of North Carolina or of any department, division, agency or instrumentality
thereof, or any applicable order, judgment or decree of any court or other governmental agency or body or
any bond, note, loan agreement, resolution, certificate, agreement or other instrument to which the Town is a
party or by which the Town or its property is bound.
6.
To the best of our knowledge after reasonable investigation, there is no action, suit,
proceeding, inquiry or investigation at law or in equity before any court, public board or body pending or
threatened, wherein an unfavorable decision, ruling or finding would adversely affect the transactions
contemplated by the Bond Purchase Agreement or which, in any way, would adversely affect the validity of
the Trust Agreements, the Bonds, the Escrow Deposit Agreement and the Bond Purchase Agreement or the
tax treatment of interest on the Bonds as described in the Official Statement.
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(c)
an executed copy of the Sixth Supplemental Trust Agreement and a certified copy of
the Trust Agreement;
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8.
On the basis of information made available to me in the course of my representation of the
Town, and without having undertaken to determine independently the accuracy or completeness of the
statements contained in the Preliminary Official Statement and the Official Statement, nothing has come to
my attention that would lead me to believe that the information contained in the Preliminary Official
Statement and the Official Statement under the headings “THE PLAN OF FINANCE,” “ESTIMATED
SOURCES AND USES OF FUNDS,” and “LEGAL MATTERS--LITIGATION” and in Appendices A and
C to the Official Statement (excluding in all cases financial and statistical data included or mentioned therein,
as to which we express no opinion) contains any untrue statement of a material fact or omits to state a
material fact required to be stated therein or necessary to make the statements therein, in light of the
circumstances under which they were made, not misleading.
Respectfully submitted,
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7.
The Town has duly authorized and delivered the Official Statement and has approved the use
of the Preliminary Official Statement and the Official Statement in connection with the offering and sale of
the Bonds.
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EXHIBIT C
[Letterhead of Underwriters’ Counsel]

J.P. Morgan Securities LLC
Cary, North Carolina
Raymond James & Associates, Inc.
Richmond, Virginia

$________
Town of Cary, North Carolina
Combined Enterprise System Revenue and Revenue Refunding Bonds, Series 2017
Ladies and Gentlemen:
This letter is being delivered to you pursuant to the Bond Purchase Agreement dated February __,
2017 (the “Purchase Agreement”) among the Town of Cary, North Carolina (the “Town”), J.P. Morgan
Securities LLC, on its own behalf and on behalf of Raymond James & Associates, Inc. (collectively, the
“Underwriters”), and the Local Government Commission of North Carolina, relating to the sale of the
above-referenced Bonds. Undefined capitalized terms are used in this letter with the meanings assigned to
them in the Purchase Agreement.
We have acted as your counsel in connection with the issuance, delivery and sale of the Bonds to the
Underwriters and, in that capacity, have examined an executed counterpart of each of the Purchase
Agreement, the Bond Order, the Sixth Supplemental Trust Agreement and a specimen of the Bonds. We
have also examined the originals or copies, certified or otherwise identified to our satisfaction, of such other
documents, corporate records and other instruments as we have deemed necessary or advisable for purposes
of this letter.
In connection with the preparation of the Official Statement, we have generally reviewed
information furnished to us by, and have participated in conferences with, representatives of the Town and
representatives of the other parties to the agreements set forth above, counsel to the Town, your
representatives and representatives of Womble Carlyle Sandridge & Rice, LLP, Bond Counsel to the Town.
We have also reviewed other records relating to the authorization, issuance, delivery and sale of the Bonds
and have relied on certificates of officials of the Town and on written opinions and letters received from
counsel to the Town and Bond Counsel.
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March __, 2017

We have considered the information contained in the Official Statement. In the course of our review
and discussions and in reliance on the accuracy of the information contained in the aforementioned
certificates, written opinions and letters, nothing has come to our attention which leads us to believe that the
Official Statement (except for the financial or statistical data included in the Official Statement or in the
Appendices thereto, as to which we express no belief), as of the date thereof, contains any untrue statement
of a material fact or omits to state a material fact necessary in order to make the statements made therein, in
the light of the circumstances under which they were made, not misleading.
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Furthermore, we are of the opinion that in connection with the offering and sale of the Bonds, the
Bonds are not subject to the registration requirements of the Securities Act of 1933, as amended, and the
Trust Agreements do not need to be qualified under the Trust Indenture Act of 1939, as amended.
Very truly yours,
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PARKER POE ADAMS & BERNSTEIN LLP
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[Letterhead of Underwriters’ Counsel]
March __, 2017

Raymond James & Associates, Inc.
Richmond, Virginia

$__________
Town of Cary, North Carolina
Combined Enterprise System Revenue and Revenue Refunding Bonds, Series 2017
Ladies and Gentlemen:
This letter is being delivered to you pursuant to the Bond Purchase Agreement dated February __,
2017 (the “Purchase Agreement”) among the Town of Cary, North Carolina (the “Town”), J.P. Morgan
Securities LLC, on its own behalf and on behalf of Raymond James & Associates, Inc. (collectively, the
“Underwriters”), and the Local Government Commission of North Carolina, relating to the sale of the
above-referenced Bonds. Undefined capitalized terms are used in this letter with the meanings assigned to
them in the Purchase Agreement.
Pursuant to the Sixth Supplemental Trust Agreement, the Town has undertaken to provide certain
annual financial information and operating data relating to the Town and notices of the occurrence of certain
material events as specified in the Sixth Supplemental Trust Agreement and the Official Statement (the
“Undertaking”).
Rule 15c2-12 promulgated by the Securities and Exchange Commission (the “SEC”) under the
Securities Exchange Act of 1934, as amended (the “Rule”), imposes certain requirements on “Participating
Underwriters” (as defined in the Rule) relating to secondary market disclosure Since its adoption in 1989,
the Rule has been amended and has been the subject of commentary and interpretation by the SEC
(collectively, the releases relating to the Rule and such interpretive materials are referred to as the “SEC
Interpretative Literature”).
On the basis of our review of the Undertaking, the Rule and the SEC Interpretive Literature, we are
of the opinion that the Undertaking will permit you to comply with clause (b)(5) of the Rule in connection
with the primary offering of the Bonds. In rendering the foregoing opinion, we have assumed the validity
and enforceability of the Undertaking.
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J.P. Morgan Securities LLC
Cary, North Carolina

Respectfully submitted,
PARKER POE ADAMS & BERNSTEIN LLP
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SIXTH SUPPLEMENTAL TRUST AGREEMENT
Dated as of March 1, 2017
By and Between
TOWN OF CARY, NORTH CAROLINA
and
THE BANK OF NEW YORK MELLON TRUST COMPANY, N.A.,
as Trustee

Authorizing and Securing
$___________
Town of Cary, North Carolina
Combined Enterprise System Revenue Bonds,
Series 2017
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THIS SIXTH SUPPLEMENTAL TRUST AGREEMENT, dated as of March 1, 2017
(the “Supplemental Agreement”), between the TOWN OF CARY, NORTH CAROLINA, a
municipal corporation duly organized and existing under the laws of the State of North Carolina
(the “Town”), and THE BANK OF NEW YORK MELLON TRUST COMPANY, N.A., a
national banking association duly organized and existing under the laws of the United States of
America and having its designated corporate trust office in Jacksonville, Florida, which is
authorized under such laws to exercise trust powers (the “Trustee”),
W I T N E S S E T H:
WHEREAS, the Town has executed and delivered a Trust Agreement, dated as of
November 15, 2001, between the Town and the Trustee, as amended by a First Amendatory
Trust Agreement, dated as of May 1, 2004, a Second Amendatory Trust Agreement, dated as of
June 1, 2007 and a Third Amendatory Trust Agreement, dated as of December 1, 2012, each
between the Town and the Trustee (collectively, the “Trust Agreement”), providing for the
issuance of Bonds thereunder for the purpose of financing and refinancing the cost of certain
improvements to the Town’s existing water system and wastewater system;
WHEREAS, the Trust Agreement provides that Bonds may be issued under the Trust
Agreement pursuant to the provisions of Section 208 thereof to finance the cost of additional
improvements to said system and to refund Bonds previously issued under the Trust Agreement;
WHEREAS, the Town has determined that the issuance of the Bonds hereinafter
referenced to finance the cost of certain improvements to the Town’s existing water system and
wastewater system will benefit and be in the best interests of the Town; and
WHEREAS, the Town has adopted a bond order authorizing the issuance of a new series
of Bonds under the Trust Agreement and this Supplemental Agreement;
NOW, THEREFORE, in consideration of the mutual covenants and contained herein, the
parties hereto agree as follows:
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ARTICLE I

Section 101. Meaning of Words and Terms. Unless otherwise required by the context,
words and terms used herein which are defined in the Trust Agreement shall have the meanings
assigned to them therein, and the following words and terms shall have the following meanings:
“Bond Registrar” means The Bank of New York Mellon Trust Company, N.A., as
designated by Section 201.
“Bond Year” means the period commencing on December 1 of any year and ending on
November 30 of the following year.
“Closing” means the delivery of and payment for the Series 2017 Bonds.
“Closing Date” means the date of the Closing.
“Interest Payment Date” means each June 1 or December 1, as the case may be,
commencing [June 1, 2017].
“Regular Record Date” means the 15th day of the month preceding any Interest Payment
Date, whether or not a Business Day.
“Serial Bonds” means, in respect of the Series 2017 Bonds, the Series 2017 Bonds
maturing December 1, _______________.
“Series 2017 Bonds” means the Town of Cary, North Carolina Combined Enterprise
System Revenue Bonds, Series 2017, issued pursuant to the Trust Agreement and this
Supplemental Agreement.
“Series 2017 Subaccount of the Additional Projects Account” means the subaccount
created and so designated by Section 401.
“Series 2017 Subaccount of the Interest Account” means the subaccount created and so
designated by Section 401.
“Series 2017 Subaccount of the Principal Account” means the subaccount created and so
designated by Section 401.
“Series 2017 Subaccount of the Sinking Fund Account” means the subaccount created
and so designated by Section 401.
“Sinking Fund Requirement” means, with respect to the Term Bonds and for any Bond
Year, the principal amount fixed or computed for retirement by purchase or redemption on or
prior to December 1 of the following Bond Year.

Attachment: Sixth Supplemental
Minutes
MinutesAcceptance:
Acceptance:
Trust Agreement--Cary
Minutes
Minutesof
ofMar
Feb
FebRev
Mar
30,
23,
9, 2017
20176:30
6:30
[Revision
PM
PM (Consent
(Consent
1] (2147Agenda)
Agenda)
: Revenue Bond Resolution)

DEFINITIONS

2
Packet
PacketPg.
Pg.207
203
70
53
75

6.1.c
4.3
4.1

If during any Bond Year, the total principal amount of Term Bonds retired by purchase or
redemption under the provisions of this Supplemental Agreement shall be greater than the
amount of the Sinking Fund Requirement for such Term Bonds, the subsequent Sinking Fund
Requirements for such Term Bonds shall be reduced in such amount aggregating the amount of
such excess as shall be specified in an Officer’s Certificate filed with the Trustee on or prior to
January 15 of the next ensuing Bond Year.
“Term Bonds” means, in respect of the Series 2017 Bonds, the Series 2017 Bonds
maturing on December 1, 20__.
“Series 2017 Subaccount of the Redemption Account” means the subaccount created and
so designated by Section 401.
“2017 Project” means the improvements to the Combined Enterprise System being
financed with the proceeds of the Series 2017 Bonds, as more fully described in Exhibit A.
Section 102. Rules of Construction. Words of the masculine gender shall be deemed and
construed to include correlative words of the feminine and neuter genders. Unless the context
shall otherwise indicate, words used herein shall include the plural as well as the singular
number.
References herein to particular articles or sections are references to articles or sections of
this Supplemental Agreement unless some other reference is indicated.
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ARTICLE II

Section 201. Authorization and Issuance of the Series 2017 Bonds. For the purpose of
providing funds, together with any other available funds, to (a) pay the Costs of the 2017 Project
described in Exhibit A attached hereto and made a part hereof, including the reimbursement of
the Town of costs of certain components of the 2017 Project paid prior to the issuance of the
Series 2017 Bonds and (b) pay the costs and expenses incurred in connection with the issuance
of the Series 2017 Bonds, there shall be issued, under and pursuant to the Constitution and the
laws of the State, including the Act, the Trust Agreement and this Supplemental Agreement,
Series 2017 Bonds of the Town in the amounts and subject to the conditions herein provided.
The Bank of New York Mellon Trust Company, N.A., Jacksonville, Florida is hereby
appointed Bond Registrar for the Series 2017 Bonds under this Supplemental Agreement.
Section 202. Form of Series 2017. The definitive Series 2017 Bonds are issuable in fully
registered form in denominations of $5,000 or any whole multiple thereof, shall be lettered “R-”
and shall be numbered from 1 consecutively upward. The definitive Series 2017 Bonds shall be
substantially in the form set forth in Exhibit B attached hereto and made a part hereof, with such
appropriate variations, omissions and insertions as are permitted or required by the Trust
Agreement or this Supplemental Agreement.
Section 203. Details of Series 2017 Bonds. The Series 2017 Bonds shall be dated the
date of delivery thereof, shall bear interest (computed on the basis of a 360-day year consisting
of twelve 30-day months) until their payment such interest to the maturity thereof being payable
semiannually on each Interest Payment Date, and shall be stated to mature on December 1
(subject to the right of prior redemption), as follows:
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Principal
Amount

Interest
Rate

The Series 2017 Bonds shall be issued by means of a book-entry system with no physical
distribution of bond certificates to be made except as hereinafter provided. One bond certificate
with respect to each date on which the Series 2017 Bonds are stated to mature, in the aggregate
principal amount of the Series 2017 Bonds stated to mature on such date and registered in the
name of Cede & Co., as nominee of The Depository Trust Company, New York, New York
(“DTC”), will be issued and required to be deposited with DTC and immobilized in its custody.
The book-entry system will evidence ownership of the Series 2017 Bonds in the principal
amount of $5,000 or any whole multiple thereof, with transfers of ownership effected on the
records of DTC and its participants pursuant to rules and procedures established by DTC and its
participants. The principal of and any redemption premium on each Series 2017 Bond and
interest with respect thereto shall be payable to Cede & Co. or any other person appearing on the
registration books of the Town as the registered owner of such Series 2017 Bond or its registered
assigns or legal representatives. Transfer of principal, interest and any redemption premium
payments to participants of DTC will be the responsibility of DTC, and transfer of principal,
interest and any redemption premium payments to beneficial owners of the Series 2017 Bonds by
participants of DTC will be the responsibility of such participants and other nominees of such
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In the event that (a) DTC determines not to continue to act as Securities Depository for
the Series 2017 Bonds or (b) the Town determines that continuation of the book-entry system of
evidence and transfer of ownership of the Series 2017 Bonds would adversely affect the interests
of the beneficial owners of the Series 2017 Bonds, the Town will discontinue the book-entry
system with DTC. If the Town identifies another qualified Securities Depository to replace
DTC, the Town will make arrangements with DTC and such other Securities Depository to effect
such replacement and deliver replacement bonds registered in the name of such other Securities
Depository or its Securities Depository Nominee in exchange for the outstanding Series 2017
Bonds, and the references to DTC or Cede & Co. in this Supplemental Agreement shall
thereupon be deemed to mean such other Securities Depository or its Securities Depository
Nominee. If the Town fails to identify another qualified Securities Depository to replace DTC,
the Town will deliver replacement bonds in the form of fully registered certificates in the
denomination of $5,000 or any whole multiple thereof in exchange for the outstanding Series
2017 Bonds as required by DTC and others.
Section 204. Terms and Conditions for Issuance of the Series 2017 Bonds. The Series
2017 Bonds shall be executed substantially in the form and in the manner herein set forth and
shall be deposited with the Bond Registrar for authentication, but before the Series 2017 Bonds
shall be authenticated and delivered to the State Treasurer for redelivery to the purchasers
thereof, there shall be filed with the Trustee, in addition to the items required to be delivered to
the Trustee pursuant to Section 208 of the Trust Agreement, an opinion of the Town Attorney to
the effect that (1) this Supplemental Agreement has been duly and validly executed and delivered
by the Town and is a valid and binding agreement of the Town in accordance with its terms, (2)
no provision of the Trust Agreement or this Supplemental Agreement violates any provisions of
the Town’s charter or results in or constitutes a default under any agreement, indenture or other
instrument to which the Town is a party or by which the Town may be bound and of which the
Town has knowledge, (3) the Town’s execution and delivery of this Supplemental Agreement
and execution and issuance of the Series 2017 Bonds are not subject to any authorization,
consent, approval or review of any governmental body, public officer or regulatory authority not
theretofore obtained or effected, and (4) the form, terms, execution, issuance and delivery of the
Series 2017 Bonds have been duly and validly authorized by the Town; provided further that
such opinion may except matters pertaining to compliance with federal and State securities laws,
The Local Government Finance Act of the State of North Carolina, including, without limitation,
the Act, and federal and State taxation.
When the documents mentioned in Section 208 of the Trust Agreement and the preceding
paragraph of this Section shall have been filed with the Trustee, and when the Series 2017 Bonds
shall have been executed and authenticated as required by this Supplemental Agreement, the
Bonds shall be delivered to or upon the order of the State Treasurer for redelivery to or upon the
order of the purchasers thereof, but only upon the deposit with the Trustee of the purchase price
of the Series 2017 Bonds.
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Simultaneously with the Closing and the deposit of the proceeds of the Series 2017
Bonds with the Trustee, the Trustee shall apply the proceeds in the amount of $___________
(representing $___________ par amount of the Series 2017 Bonds, plus a net original issue
premium of $___________, and less an underwriters’ discount of $___________) for deposit to
the credit of the Series 2017 Subaccount of the Additional Projects Account.
Proceeds of the Series 2017 Bonds deposited to the Series 2017 Subaccount of the
Additional Projects Account shall be used to pay Costs of the 2017 Project in accordance with
Article IV of the Trust Agreement. On the date of Closing, the Trustee shall wire the amount of
$___________, representing reimbursable amounts spent by the Town on the 2017 Project prior
to the issuance of the Series 2017 Bonds, to the Town from Series 2017 Subaccount of the
Additional Projects Account without the need of requisition therefor.
Section 205. Series 2017 Bonds Not Secured by Parity Reserve Account or a Special
Reserve Account. The Series 2017 Bonds shall not be secured by the Parity Reserve Account or
a Special Reserve Account.
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ARTICLE III

Section 301. Redemption of Series 2017 Bonds. (a) The Series 2017 Bonds shall not be
subject to prior redemption except as provided in this Article III and in Article III of the Trust
Agreement.
(b) The Series 2017 Bonds maturing on or prior to December 1, 20__, are not subject to
redemption prior to their maturity. The Series 2017 Bonds maturing on December 1, 20__, and
thereafter are subject to redemption prior to their respective maturities, at the option of the Town,
from any moneys that may be available for such purpose, either in whole or in part on any date
on or after December 1, 20__, at 100% of the principal amount of Series 2017 Bonds to be
redeemed, plus accrued interest to the redemption date.
(c) The Series 2017 Term Bonds maturing on December 1, 20__, are subject to
mandatory redemption in part on December 1, 20__, and on each December 1 thereafter, in the
principal amounts set forth below from moneys deposited to the credit of the Series 2017
Subaccount of the Sinking Fund Account, at a Redemption Price equal to 100% of the principal
amount of the Series 2017 Bonds to be redeemed, plus accrued interest to the redemption date:
Year

Amount

*
___________
* Maturity
Section 302. Selection of Series 2017 Bonds for Redemption. The Series 2017 Bonds
shall be redeemed only in whole multiples of $5,000. If less than all the Series 2017 Bonds are
called for redemption, the Series 2017 Bonds to be so redeemed shall be called for redemption in
the manner set forth in an Officer’s Certificate filed with the Trustee.
If less than all of the Series 2017 Bonds of any one maturity are to be called for
redemption, the Bond Registrar shall select the Series 2017 Bonds to be redeemed by lot, each
$5,000 portion of principal being counted as one Series 2017 Bond for this purpose; provided,
however, that so long as the only Owner of the Series 2017 Bonds is a Securities Depository
Nominee, such selection shall be made by the Securities Depository.
Section 303. Redemption Notice. At least forty-five (45) days prior to the redemption
date of any Series 2017 Bonds to be redeemed, the Town shall notify the Trustee and the Bond
Registrar of its intention to redeem such Series 2017 Bonds. The Town, the Bond Registrar and
the Trustee may mutually agree to a shorter time period for such notice to the Trustee and the
Bond Registrar. At least thirty (30) days but not more than sixty (60) days prior to the
redemption date of any Series 2017 Bonds to be redeemed, whether such redemption be in whole
or in part, the Bond Registrar shall cause a notice of any such redemption signed by the Bond
Registrar to be mailed, first class, postage prepaid, to all Owners of Series 2017 Bonds to be
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redeemed in whole or in part, provided that notice to any Securities Depository shall be sent by
registered or certified mail and provided further that failure to mail any such notice to any Owner
or any defect in such notice shall not affect the validity of the proceedings for such redemption
as to the Series 2017 Bonds of any other Owner to whom notice was properly given. The Bond
Registrar shall also deliver a copy of any such notice to the Local Government Commission.
Each such notice shall set forth the designation, date and Series of the Series 2017 Bonds,
the CUSIP numbers of the Series 2017 Bonds to be redeemed, the date fixed for redemption, the
Redemption Price to be paid, the address and phone number of the Trustee and Bond Registrar,
the date of the Redemption Notice, the maturities of the Series 2017 Bonds to be redeemed and,
if less than all of the Series 2017 Bonds of any one maturity then Outstanding shall be called for
redemption, the distinctive numbers and letters, if any, of such Series 2017 Bonds to be
redeemed and, in the case of Series 2017 Bonds to be redeemed in part only, the portion of the
principal amount thereof to be redeemed. If any Series 2017 Bond is to be redeemed in part
only, the notice of redemption shall state also that on or after the redemption date, upon
surrender of such Series 2017 Bond, a new Series 2017 Bond in principal amount equal to the
unredeemed portion of such Series 2017 Bond will be issued.
Any notice of redemption, except a notice of redemption in respect of a Sinking Fund
Requirement, may state that the redemption to be effected is conditioned upon the receipt by the
Trustee or Bond Registrar on or prior to the redemption date of moneys sufficient to pay the
principal of and premium, if any, and interest on the Series 2017 Bonds to be redeemed and that
if such moneys are not so received such notice shall be of no force or effect and such Series 2017
Bond shall not be required to be redeemed. In the event that such notice contains such a
condition and moneys sufficient to pay the principal of and premium, if any, and interest on such
Series 2017 Bonds are not received by the Trustee or Bond Registrar on or prior to the
redemption date, the redemption shall not be made and the Bond Registrar shall within a
reasonable time thereafter give notice, in the manner in which the notice of redemption was
given, that such moneys were not so received.
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ARTICLE IV

Section 401. Establishment of Subaccounts and Account. The following Subaccounts
are hereby established:
(a) Series 2017 Subaccount of the Interest Account;
(b) Series 2017 Subaccount of the Principal Account;
(c) Series 2017 Subaccount of the Sinking Fund Account;
(d) Series 2017 Subaccount of the Redemption Account; and
(e) Series 2017 Subaccount of the Additional Projects Account.
The subaccounts and account mentioned above shall be established with and held by the
Trustee pursuant to the Trust Agreement and this Supplemental Agreement.
Section 402. Revenues Received by the Town. The Town shall, subject to the provisions
of Section 504 of the Trust Agreement, deposit or cause to be deposited, from Net Receipts held
in the Revenue Fund, with the Trustee the following amounts, and the Trustee shall apply such
amounts to the various accounts and subaccounts specified herein in the following order:
(a) into the Series 2017 Subaccount of the Interest Account, on or before the 25th day of
the month immediately preceding each Interest Payment Date, the interest payable on the Series
2017 Bonds on such Interest Payment Date;
(b) into the Series 2017 Subaccount of the Principal Account, on or before the 25th day
of November immediately preceding each December 1 on which principal matures on the Series
2017 Bonds, the principal of all Serial Bonds coming due on such December 1; and
(c) into the Series 2017 Subaccount of the Sinking Fund Account, on or before the 25th
day of November immediately preceding each December 1 on which the Series 2017 Bonds are
subject to mandatory redemption pursuant to a Sinking Fund Requirement, the amount required
to retire the Term Bonds to be called by mandatory redemption or to be paid at maturity on such
December 1 in accordance with the Sinking Fund Requirements.
In addition, the Trustee shall deposit in the Series 2017 Subaccount of the Redemption
Account all amounts as shall be delivered to the Trustee by the Town from time to time with
instructions that such amounts be so deposited.
Section 403. Application of Money in the Series 2017 Subaccount of the Sinking Fund
Account.
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purchase and cancel Term Bonds or portions thereof subject to redemption by operation of the
Series 2017 Subaccount of the Sinking Fund Account or maturing on the next ensuing December
1 at the written direction of an Authorized Officer. The purchase price of each such Term Bond
shall not exceed par plus accrued interest to the date of purchase. The Trustee shall pay the
interest accrued on such Term Bonds to the date of settlement therefor from the Series 2017
Subaccount of the Interest Account and the purchase price from the Series 2017 Subaccount of
the Sinking Fund Account. No such purchase shall be made by the Trustee from money in the
Series 2017 Subaccount of the Sinking Fund Account within the period of forty-five (45) days
immediately preceding any December 1 on which such Term Bonds are subject to redemption.
If in any Bond Year the sum of the amount on deposit in the Series 2017 Subaccount of the
Sinking Fund Account for the payment of any Term Bonds and the principal amount of the Term
Bonds that were purchased during such Bond Year pursuant to the provisions of this paragraph
(a) or delivered during such Bond Year to the Trustee by the Town exceeds the Sinking Fund
Requirement for the Outstanding Term Bonds for such Bond Year, the Trustee shall endeavor to
purchase Outstanding Term Bonds with such excess money.
(b) The Trustee shall call for redemption on December 1 the Term Bonds then subject to
redemption in a principal amount equal to the aggregate Sinking Fund Requirement for the Term
Bonds for such Bond Year, less the principal amount of any such Term Bonds retired during
such Bond Year by purchase pursuant to paragraph (a) of this Section or delivered during such
Bond Year to the Trustee by the Town. If the amount available in the Series 2017 Subaccount of
the Sinking Fund Account on a December 1 is not equal to the Sinking Fund Requirement for the
Term Bonds for the corresponding Bond Year less the principal amount of any such Term Bonds
so delivered or purchased and retired, the Trustee shall apply the amount available in the Series
2017 Subaccount of the Sinking Fund Account to the redemption of Term Bonds then subject to
redemption so as to exhaust, to the extent practicable, the amount available. On each redemption
date the Trustee shall withdraw from the Series 2017 Subaccount of the Sinking Fund Account
the amount required to pay the Redemption Price of the Term Bonds so called for redemption.
The amount of interest on the Term Bonds so called for redemption shall be paid from the Series
2017 Subaccount of the Interest Account. If any such date is the stated maturity date of any
Term Bonds, the Trustee shall not call those Term Bonds for redemption but, on such maturity
date, shall withdraw from the Series 2017 Subaccount of the Principal Account the amount
required for paying the principal of such Term Bonds when due and payable.
If on any date there is money in the Series 2017 Subaccount of the Sinking Fund Account
and no Term Bonds are then Outstanding or if on any payment date money remains therein after
the mandatory redemption of Term Bonds in accordance with the Sinking Fund Requirement
therefor, the Trustee shall withdraw such money therefrom and shall apply the same as follows
and in the following order: (a) deposit in the Series 2017 Subaccount of the Interest Account and
the Series 2017 Subaccount of the Principal Account, the amounts, if any, required to be paid
thereto in such month and (b) deposit all remaining amounts to the Revenue Fund.
If, in any Bond Year, by the application of money in the Series 2017 Subaccount of the
Sinking Fund Account, the Trustee should purchase or receive from the Town and cancel Term
Bonds in excess of the aggregate Sinking Fund Requirement for such Bond Year, the Trustee
shall file with the Town not later than the twentieth (20th) day prior to the next December 1 on
which Term Bonds are to be redeemed, a statement identifying the Term Bonds purchased or
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delivered during such Bond Year and the amount of such excess. The Town shall thereafter
cause an Officer’s Certificate to be filed with the Trustee not later than January 15 of the
following Bond Year setting forth with respect to the amount of such excess the Bond Years in
which the Sinking Fund Requirements with respect to Term Bonds are to be reduced and the
amount by which the Sinking Fund Requirements so determined are to be reduced.
Upon the retirement of any Term Bonds by purchase and redemption pursuant to the
provisions of this Section, the Trustee shall file with the Town a statement identifying such
Bonds and setting forth the date of purchase or redemption, the amount of the purchase price or
the Redemption Price of such Term Bonds, and the amount paid as interest thereon. The
expenses incurred in connection with the purchase or redemption of any such Term Bonds shall
be paid by the Town from the Revenue Fund or from any other available moneys.
Section 404. Application of Money in the Series 2017 Subaccount of the Redemption
Account. Money in the Series 2017 Subaccount of the Redemption Account shall be applied by
the Trustee in each Fiscal Year to the purchase or the redemption of Series 2017 Bonds then
Outstanding in accordance with the latest Officer’s Certificate filed with the Trustee designating
the Series 2017 Bonds to be redeemed, and if such Series 2017 Bonds are Term Bonds, the years
in which future Sinking Fund Requirements are to be reduced as a result of such redemption and
the amount of such reduction in each such year. In the event no such certificate is filed (i) the
Trustee shall apply such money to the purchase of Series 2017 Bonds bearing the highest rate of
interest, (ii) if Series 2017 Bonds of more than one maturity bear the same interest rate, the
Trustee shall redeem such Series 2017 Bonds in the inverse order of maturities, and (iii) if the
Series 2017 Bonds bearing the highest rate of interest are Term Bonds, the Trustee shall reduce
Sinking Fund Requirements for such Term Bonds in inverse order of the scheduled redemption
of such Term Bonds.
Upon the retirement of any Series 2017 Bonds by purchase or redemption, pursuant to the
provisions of this Section, the Trustee shall file with the Town a statement identifying such
Series 2017 Bonds and setting forth the date of purchase or redemption, the amount of the
purchase price or the Redemption Price of such Bonds and the amount paid as interest thereon.
The expenses incurred by the Trustee in connection with the purchase or redemption of any such
Series 2017 Bonds shall be paid by the Town from the Revenue Fund or from any other available
moneys.
Section 405. Investment of Money. Money held for the credit of all Accounts and
subaccounts established hereunder on deposit with the Trustee shall be continuously invested and
reinvested by the Trustee in Investment Obligations to the extent practicable. Any such
Investment Obligations shall mature not later than the respective dates when the money held for
the credit of such subaccounts will be required for the purposes intended. No Investment
Obligations in any such subaccount may mature beyond the latest maturity date of any Series
2017 Bonds Outstanding at the time such Investment Obligations are deposited.
Investment Obligations acquired with money in or credited to any Account or subaccount
established hereunder shall be deemed at all times to be part of such Account or subaccount.
Any loss realized upon the disposition or maturity of such Investment Obligations shall be
charged against such Account or subaccount. The interest accruing on any such Investment
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Obligations and any profit realized upon the disposition or maturity of such Investment
Obligations shall be credited to the Revenue Fund. Any such interest accruing and any such
profit realized shall be transferred upon the receipt thereof by the Town or the Trustee, as the
case may be, pursuant to the provisions of the Trust Agreement and this Supplemental
Agreement.
An Authorized Officer shall give to the Trustee written directions respecting the
investment of any money required to be invested hereunder, subject, however, to the provisions
of this Section, and the Trustee shall then invest such money as so directed. The Trustee may
request in writing additional direction or authorization from the Authorized Officer with respect
to the proposed investment of money, including, but not limited to, the respective dates when the
moneys held in the various subaccounts will be needed for the purposes intended. If the Trustee
does not receive written investment directions with respect to any funds in any subaccount
hereunder, such funds shall be held uninvested. The Trustee is not required to provide brokerage
confirmations so long as it provides periodic statements as required under the Trust Agreement.
The Trustee shall sell or reduce to cash in a commercially reasonable manner a sufficient
amount of such Investment Obligations whenever it is necessary to do so in order to provide
money to make any payment from any such subaccount. The Trustee shall not be liable or
responsible for any loss resulting from any such investment.
Whenever a transfer of money between two or more of the subaccounts is permitted or
required, such transfer may be made as a whole or in part by transfer of one or more Investment
Obligations at a value determined at the time of such transfer in accordance with Article VI of
the Trust Agreement, provided that the Investment Obligations transferred are those in which
money of the receiving subaccount could be invested at the date of such transfer.
Section 406. Payment of Principal, Interest and Premium and Pledge of Net Receipts.
The Town covenants that it will promptly pay the principal of and the interest on every Series
2017 Bond issued under the provisions of this Supplemental Agreement at the places, on the
dates and in the manner provided herein and in said Series 2017 Bonds, and any premium
required for the retirement of said Series 2017 Bonds by purchase or redemption, according to
the true intent and meaning thereof. The Town further covenants that it will faithfully perform at
all times all of its covenants, undertakings and agreements contained in this Supplemental
Agreement and the Trust Agreement, or in any Series 2017 Bond executed, authenticated and
delivered hereunder or in any proceedings of the Town pertaining thereto. The Town represents
and covenants that it is duly authorized under the Constitution and laws of the State, particularly
the Act, to issue the Series 2017 Bonds authorized hereby and to pledge the Net Receipts in the
manner and to the extent herein and in the Trust Agreement set forth; that all action on its part
for the issuance of the Series 2017 Bonds has been duly and effectively taken; and that such
Series 2017 Bonds in the hands of the Owners thereof are and will be valid and binding special
obligations of the Town payable according to their terms.
Section 407. Tax Covenant. The Town covenants to do and perform all acts and things
permitted by law in order to assure that interest paid on the Series 2017 Bonds which was
excludable from the gross income of their Owners for federal income taxes on the date of their
issuance shall continue to be so excludable.
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(a) by not later than seven months from the end of each Fiscal Year, beginning with the
Fiscal Year ending June 30, 2017, audited financial statements of the Town for such Fiscal Year,
if available, prepared in accordance with Section 159-34 of the General Statutes of North
Carolina, as it may be amended from time to time, or any successor statute, or, if such audited
financial statements of the Town are not available by seven months from the end of such Fiscal
Year, unaudited financial statements of the Town for such Fiscal Year to be replaced
subsequently by audited financial statements of the Town to be delivered within fifteen (15) days
after such audited financial statements become available for distribution;
(b) by not later than seven months from the end of each Fiscal Year, beginning with the
Fiscal Year ending June 30, 2017, the financial and statistical data as of a date not earlier than
the end of the preceding Fiscal Year for the type of information included under the following
headings in the Official Statement, dated February __, 2017, relating to the Series 2017 Bonds
(the “Official Statement”), to the extent that such items are not included in the financial
statements referred to in (a) above:
[(1)

“CERTAIN INFORMATION RELATING TO THE SYSTEM – Historical
Operating Data;”

(2)

“CERTAIN INFORMATION RELATING TO THE SYSTEM – Rates;”

(3)

“CERTAIN INFORMATION RELATING TO THE SYSTEM – Number of
Customers;”

(4)

“CERTAIN INFORMATION RELATING TO THE SYSTEM – Major
Customers;” and]

(c) in a timely manner not in excess of ten business days after the occurrence of the event,
notice of any of the following events with respect to the Series 2017 Bonds:
(1)

principal and interest payment delinquencies;

(2)

non-payment related defaults, if material;

(3)

unscheduled draws on debt service reserves reflecting financial difficulties;

(4)

unscheduled draws on credit enhancements reflecting financial difficulties;

(5)

substitution of credit or liquidity providers, or their failure to perform;

(6)

adverse tax opinions, the issuance by the Internal Revenue Service of proposed or
final determinations of taxability, Notices of Proposed Issue (IRS Form 5701TEB) or other material notices or determinations with respect to the tax status of
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(7)

modification to the rights of the beneficial owners of the Series 2017 Bonds, if
material;

(8)

bond calls, other than calls for mandatory sinking fund redemption, if material,
and tender offers;

(9)

defeasances;

(10)

release, substitution or sale of any property securing repayment of the Series 2017
Bonds, if material;

(11)

rating changes;

(12)

bankruptcy, insolvency, receivership or similar event of the Town;

(13)

the consummation of a merger, consolidation, or acquisition involving the Town
or the sale of all or substantially all of the assets of the Town, other than in the
ordinary course of business, the entry into a definitive agreement to undertake
such an action or the termination of a definitive agreement relating to any such
actions, other than pursuant to its terms, if material; and

(14)

appointment of a successor or additional Trustee or the change of name of the
Trustee, if material; and

(d) in a timely manner, notice of a failure of the Town to provide required annual
financial information described in (a) or (b) above on or before the date specified.
All information provided to the MSRB as described in this Section shall be provided in
an electronic format as prescribed by the MSRB and accompanied by identifying information as
prescribed by the MSRB.
The Town may meet the continuing disclosure filing requirement described above by
complying with any other procedure that may be authorized or required by the United States
Securities and Exchange Commission.
If the Town fails to comply with the undertaking described above, the Trustee or any
beneficial owner of the Series 2017 Bonds may take action to protect and enforce the rights of all
beneficial owners with respect to such undertaking, including an action for specific performance;
provided, however, that failure to comply with such undertaking shall not be an Event of Default
under the Trust Agreement and shall not result in any acceleration of the Series 2017 Bonds. All
actions shall be instituted, had and maintained in the manner provided in this paragraph for the
benefit of all beneficial owners of the Series 2017 Bonds.
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The Town reserves the right to modify from time to time the information to be provided
to the extent necessary or appropriate in the judgment of the Town, provided that:
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(b) the information to be provided, as modified, would have complied with the
requirements of Rule 15c2-12 issued under the Securities Exchange Act of 1934 (“Rule
15c2-12”) as of the date of the Official Statement, after taking into account any
amendments or interpretations of Rule 15c2-12, as well as any changes in circumstances;
and
(c) any such modification does not materially impair the interests of the Owners
of the Series 2017 Bonds, as determined by the Trustee or bond counsel to the Town, or
by approving vote of the Owners of a majority in principal amount of the Series 2017
Bonds then Outstanding pursuant to the terms of the Trust Agreement at the time of the
amendment.
In the event that the Town makes such a modification, the annual financial information
containing the modified operating data or financial information shall explain, in narrative form,
the reasons for the modification and the impact of the change in the type of operating data or
financial information being provided.
The provisions of this Section shall terminate upon payment, or provision having been
made for payment in a manner consistent with Rule 15c2-12, in full of the principal of and
interest on all of the Series 2017 Bonds.
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(a) any such modification may only be made in connection with a change in
circumstances that arises from a change in legal requirements, change in law, or change
in the identity, nature or status of the Town;
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ARTICLE V

Section 501. Acceptance of Duties by Trustee. The Trustee by execution hereof accepts
and agrees to fulfill the trusts imposed upon it by this Supplemental Agreement. The Trustee
may consult with legal counsel, and the opinion of such counsel will be full and complete
authority and protection to the Trustee as to any action taken or omitted by it in good faith and in
accordance with such opinion. In carrying out its duties hereunder, the Trustee may utilize such
agents or attorneys as the Trustee shall determine to be necessary or convenient, provided,
however, that the Trustee shall be responsible for the cost of any such agents or attorneys and
shall be responsible for the performance of the duties of such agents or attorneys to the same
extent as if it had performed such duties itself.
Section 502. Trustee Not Responsible for Offering Documents. The Trustee shall not be
responsible for any statement made in the Official Statement or any other marketing materials
used in connection with the public offering of the Series 2017 Bonds.
Section 503. Trustee Not Responsible for Financial Statements. The Trustee has no duty
to review any financial statements delivered to it by the Town, is not considered to have notice of
the contents of such statements or of any default based upon such contents and has no duty to
verify the accuracy or completeness of such financial statements.
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ARTICLE VI

Section 601. Supplemental Trust Agreements Without Consent of Owners. The Town
may, from time to time and at any time, execute and deliver such trust agreements supplemental
hereto (which supplemental trust agreements shall thereafter form a part hereof) as shall be
substantially consistent with the terms and provisions of this Supplemental Agreement and, in
the opinion of the Trustee, who may rely upon a written opinion of legal counsel, shall not
materially and adversely affect the interest of the Owners:
(a) to cure any ambiguity or formal defect or omission, to correct or supplement any
provision herein that may be inconsistent with any other provision herein, to make any other
provisions with respect to matters or questions arising under this Supplemental Agreement or to
modify, alter, amend, add to or rescind, in any particular, any of the terms or provisions
contained in this Supplemental Agreement;
(b) to grant or to confer upon the Trustee for the benefit of the Owners any additional
rights, remedies, powers, authority or security that may lawfully be granted to or conferred upon
the Owners or the Trustee;
(c) to add to the covenants and agreements of the Town in this Supplemental Agreement
other covenants and agreements thereafter to be observed by the Town or to surrender any right
or power herein reserved to or conferred upon the Town;
(d) to permit the qualification of this Supplemental Agreement under any federal statute
now or hereafter in effect or under any state Blue Sky law, and, in connection therewith, if the
Town so determines, to add to this Supplemental Agreement or any supplemental trust
agreement such other terms, conditions and provisions as may be permitted or required by such
federal statute or Blue Sky law; or
(e) to provide for the issuance of Series 2017 Bonds in bearer form.
At least thirty (30) days prior to the execution and delivery of any supplemental trust
agreement for any of the purposes of this Section, the Trustee shall cause at the Town’s expense
a notice of the proposed supplemental trust agreement to be mailed first-class, postage prepaid,
to the Local Government Commission and to all Owners of the Series 2017 Bonds. Such notice
shall briefly set forth the nature of the proposed supplemental trust agreement and shall state that
copies thereof are on file at the designated corporate trust office of the Trustee for inspection by
all Owners of the Series 2017 Bonds. A failure on the part of the Trustee to mail the notice
required by this Section shall not affect the validity of such supplemental trust agreement.
Section 602. Modification of Supplemental Agreement With Consent of Owners.
Subject to the terms and provisions contained in this Section, and not otherwise, the Owners of
not less than a majority in aggregate principal amount of the Series 2017 Bonds then Outstanding
that will be affected, as defined in Section 603, by a proposed supplemental trust agreement shall
have the right, from time to time, anything contained in this Supplemental Agreement to the
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contrary notwithstanding, to consent to and approve the execution and delivery by the Town and
the Trustee of such supplemental trust agreement as shall be deemed necessary or desirable by
the Town for the purpose of modifying, altering, amending, adding to or rescinding, in any
particular, any of the terms or provisions contained in this Supplemental Agreement or in any
supplemental trust agreement; provided, however, that nothing herein contained shall permit, or
be construed as permitting (a) an extension of the maturity of the principal of or the interest on
any Series 2017 Bond without the consent of the Local Government Commission and the Owner
of such Series 2017 Bond, (b) a reduction in the principal amount of any Series 2017 Bond or the
redemption premium or the rate of interest thereon without the consent of the Local Government
Commission and the Owner of such Series 2017 Bond, (c) the creation of a pledge, charge and
lien upon the Net Receipts other than the pledge, charge and lien created by the Trust Agreement
without the consent of the Local Government Commission and all Owners of the Series 2017
Bonds then Outstanding, (d) a preference or priority of any Series 2017 Bond over any other
Series 2017 Bond without the consent of the Local Government Commission and all Owners of
the Series 2017 Bonds then Outstanding, or (e) a reduction in the aggregate principal amount of
Series 2017 Bonds required for consent to such supplemental trust agreement without the
consent of the Local Government Commission and all Owners of the Series 2017 Bonds then
Outstanding. Nothing herein contained, however, shall be construed as making necessary the
approval by the Owners of the execution and delivery of any supplemental trust agreement as
authorized in Section 601.
The Trustee shall, at the expense of the Town, such expense to be paid from the Revenue
Fund or from any other available moneys, cause notice of the proposed supplemental trust
agreement to be mailed, postage prepaid, to the Local Government Commission and all Owners
of the Series 2017 Bonds as of the date such notice is mailed. Such notice shall briefly set forth
the nature of the proposed supplemental trust agreement and shall state that copies thereof are on
file at the designated corporate trust office of the Trustee for inspection by all Owners. The
Trustee shall not, however, be subject to any liability to any Owner by reason of its failure to
mail the notice required by this Section, and any such failure shall not affect the validity of such
supplemental trust agreement when approved and consented to as provided in this Section.
Whenever, at any time within three (3) years after the date of the mailing of such notice,
the Town shall deliver to the Trustee an instrument or instruments in writing purporting to be
executed by the Owners of not less than a majority in aggregate principal amount of Series 2017
Bonds then Outstanding that are affected, as defined in Section 603, by a proposed supplemental
trust agreement, which instrument or instruments shall refer to the proposed supplemental trust
agreement described in such notice and shall specifically consent to and approve the execution
and delivery thereof in substantially the form of the copy thereof referred to in such notice,
thereupon, but not otherwise, the Town and the Trustee may execute and deliver such
supplemental trust agreement in substantially such form, without liability or responsibility to any
Owner, whether or not such Owner shall have consented thereto.
If the Owners of not less than a majority in aggregate principal amount of the Series 2017
Bonds Outstanding at the time of the execution and delivery of such supplemental trust
agreement and that are affected, as defined in Section 603, by a proposed trust agreement have
consented to and approved the execution and delivery thereof as herein provided, to the extent
permitted by law, no Owner shall have any right to object to the execution and delivery of such
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Upon the execution and delivery of any supplemental trust agreement pursuant to the
provisions of this Section or Section 601, this Supplemental Agreement shall be and be deemed
to be modified and amended in accordance therewith, and the respective rights, duties and
obligations under this Supplemental Agreement of the Town, the Trustee and all Owners shall
thereafter be determined, exercised and enforced in all respects pursuant to the provisions of this
Supplemental Agreement, as so modified and amended.
Notwithstanding anything in this Sixth Supplemental Trust Agreement or the Trust
Agreement to the contrary, the Owners of the Series 2017 Bonds agree that for any amendment
to the Trust Agreement or any Supplemental Trust Agreement that requires the consent of the
Owners of the Bonds issued under the Trust Agreement, such consent may be rendered by (1)
any underwriter of Bonds being issued under the Trust Agreement or a remarketing agent
holding any Bonds issued under the Trust Agreement, regardless of such entity’s intent to sell or
distribute such Bonds in the future, and (2) by the initial Owners of Bonds being issued under the
Trust Agreement by virtue of their purchase thereof at the time of issuance, without any further
action being required by such Owners, and without the requirement of any other documentation
regarding such amendment or supplemental indenture from the consenting Owners. Any
amendment so entered based upon consents delivered in accordance with this Section may be so
entered without the requirement of any prior notice or further documentation to the Owners of
the Series 2017 Bonds.
Section 603. Series 2017 Bonds Affected. For purposes of this Supplemental
Agreement, Series 2017 Bonds shall be deemed to be “affected” by a supplemental trust
agreement if the same adversely affects or diminishes the rights of Owners against the Town or
the rights of the Owners in the security for such Series 2017 Bonds. The Trustee may in its
discretion determine whether any Series 2017 Bonds would be affected by any supplemental
trust agreement, and any such determination shall be conclusive upon the Owners of all Series
2017 Bonds, whether theretofore or thereafter authenticated and delivered hereunder. The
Trustee shall not be liable for any such determination made in good faith.
Section 604. Exclusion of Series 2017 Bonds. Series 2017 Bonds owned or held by or
for the account of the Town shall not be deemed Outstanding Bonds for the purpose of any
consent or other action or any calculation of Outstanding Series 2017 Bonds provided for in this
Article, and the Town as Owner of such Series 2017 Bonds shall not be entitled to consent or
take any other action provided for in this Article. At the time of any consent or other action
taken under this Article, the Town shall furnish the Trustee an Officer’s Certificate upon which
the Trustee may rely, describing all Series 2017 Bonds so to be excluded.
Section 605. Responsibilities of Trustee and Town under this Article. The Trustee and
the Town shall be entitled to exercise their discretion in determining whether or not any
proposed supplemental trust agreement or any term or provision therein contained is desirable,
after considering the purposes of such instrument, the needs of the Town, the rights and interests
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supplemental trust agreement, to object to any of the terms and provisions contained therein or
the operation thereof, to question the propriety of the execution and delivery thereof, or enjoin or
restrain the Town or the Trustee from executing and delivering the same or from taking any
action pursuant to the provisions thereof.
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of the Owners, and the rights, obligations and interests of the Trustee. In doing so, the Trustee
shall be entitled to receive, and shall be fully protected in relying upon, the opinion of counsel
approved by it, who may be bond counsel for the Town, as conclusive evidence that any such
proposed supplemental trust agreement does or does not comply with the provisions of this
Supplemental Agreement, and that it is or is not proper for it, under the provisions of this Article,
to execute and deliver such supplemental trust agreement.
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ARTICLE VII

Section 701. Manner of Giving Notice. All notices, demands and requests to be given to
or made hereunder by the Town, the Local Government Commission, the Trustee or the Bond
Registrar shall be given or made in writing and shall be deemed to be properly given or made if
sent by United States registered or certified mail, return receipt requested postage prepaid,
addressed as follows:
(a)

As to the Town -Town of Cary, North Carolina
316 N. Academy Street
Post Office Box 8005
Cary, North Carolina 27512-8005
Attention: Finance Director

(b)

As to the Trustee or Bond Registrar -The Bank of New York Mellon Trust Company, N.A.
10161 Centurion Parkway N.
Jacksonville, Florida 32256
Attention: Global Corporate Trust

(c)

As to the Local Government Commission -North Carolina Local Government Commission
Long Leaf Building
3200 Atlantic Avenue
Raleigh, North Carolina 27604
Attention: Secretary

Any such notice, demand or request may also be transmitted to the appropriate abovementioned party by telegram or telephone and shall be deemed to be properly given or made at
the time of such transmission if, and only if, such transmission of notice shall be confirmed in
writing and sent as specified above.
Any of such addresses may be changed at any time upon written notice of such change
sent by United States registered or certified mail, postage prepaid, to the other parties by the
party effecting the change.
Section 702. Substitute Mailing. If, because of the temporary or permanent suspension
of postal service, the Town, the Local Government Commission, the Trustee or the Bond
Registrar shall be unable to mail any notice required to be given by the provisions of this
Supplemental Agreement, such party shall give notice in such other manner as in the judgment of
such party shall most effectively approximate mailing, and the giving of notice in such manner
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Section 703. Town, Trustee, Bond Registrar and Owners Alone Have Rights under
Supplemental Agreement. Except as herein otherwise expressly provided, nothing in this
Supplemental Agreement, express or implied, is intended or shall be construed to confer upon
any person, firm or corporation, other than the Town, the Trustee, the Bond Registrar and the
Owners, any right, remedy or claim, legal or equitable, under or by reason of this Supplemental
Agreement or any provision being intended to be and being for the sole and exclusive benefit of
the Town, the Trustee, the Bond Registrar and the Owners.
Section 704. Effect of Partial Invalidity. In case any one or more of the provisions of
this Supplemental Agreement or the Series 2017 Bonds shall for any reason be held to be illegal
or invalid, such illegality or invalidity shall not affect any other provisions of this Supplemental
Agreement or the Series 2017 Bonds, but this Supplemental Agreement and the Series 2017
Bonds shall be construed and enforced as if such illegal or invalid provisions had not been
contained therein. In case any covenant, stipulation, obligation or agreement contained in this
Supplemental Agreement or the Series 2017 Bonds shall for any reason be held to be in violation
of law, then such covenant, stipulation, obligation or agreement shall be deemed to be the
covenant, stipulation, obligation or agreement of the Town to the full extent permitted by law.
Section 705. Effect of Covenants; Governing Law. All covenants, stipulations,
obligations and agreements of the Town contained in this Supplemental Agreement shall be
deemed to be covenants, stipulations, obligations and agreements of the Town to the full extent
permitted by the Constitution and laws of the State. This Supplemental Agreement is executed
and delivered with the intent that the laws of the State shall govern this construction.
Section 706. Headings. Any heading preceding the text of the several articles hereof,
any table of contents or marginal notes appended to copies hereof, shall be solely for
convenience of reference and shall not constitute a part of this Trust Agreement, nor shall they
affect its meaning, construction or effect.
Section 707. Further Authority. The officers of the Town, attorneys, engineers and other
agents or employees of the Town are hereby authorized to do all acts and things required of them
by this Supplemental Agreement for the full, punctual and complete performance of all of the
terms, covenants and agreements contained in the Series 2017 Bonds and this Supplemental
Agreement.
Section 708. Payment Due on Holidays. If the date for making any payment or the last
day for performance of any act or the exercising of any right as provided in this Supplemental
Agreement is not a Business Day, such payment may be made or act performed or right
exercised on the next Business Day with the same force and effect as if done on the date
provided in this Supplemental Agreement.
Section 709. Multiple Counterparts. This Trust Agreement may be executed in multiple
counterparts, each of which shall be regarded for all purposes as an original, and such
counterparts shall constitute but one and the same instrument.
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shall for all purposes of this Supplemental Agreement be deemed to be in compliance with the
requirement for the mailing thereof.
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Section 710. Iran Divestment; E-Verify. (a) The Trustee hereby certifies that, as of the
date hereof, it is not included on a list of persons engaged in investment activities in Iran created
and maintained by the North Carolina Department of State Treasurer pursuant to Section 14786.58 of the Iran Divestment Act of 2017, Article 6E, as amended, of Chapter 147 of the General
Statutes of North Carolina. The Trustee will not utilize any subcontractor that is listed on any
such list in connection with the transactions contemplated by the Trust Agreement.
(b) The Trustee hereby certifies that the Trustee understands that “E-Verify” is a federal
program operated by the United States Department of Homeland Security and other federal
agencies, or any successor or equivalent program used to verify the work authorization of newly
hired employees pursuant to federal law in accordance with Section 64-25(5) of the General
Statutes of North Carolina, as amended. The Trustee uses E-Verify to verify the work
authorization of its employees in accordance with Section 64-26(a) of the General Statutes of
North Carolina, as amended. The Trustee will require that any subcontractor that it uses in
connection with the transactions contemplated by the Trust Agreement certify to such
subcontractor’s compliance with E-Verify.
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TOWN OF CARY, NORTH CAROLINA
[SEAL]
By:
Mayor
Attest:

Town Clerk
THE BANK OF NEW YORK MELLON
TRUST COMPANY, N.A., Trustee

By:
Vice President
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IN WITNESS WHEREOF, the Town and the Trustee have caused this Supplemental
Agreement to be executed in their respective names by their respective duly authorized
representatives all as of the date first written above.
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EXHIBIT A

The 2017 Project consists of improvements to the existing Combined Enterprise System,
including, but not limited to, the expansion of the Cary/Apex Water Treatment Plant,
replacement and installation of mains and lines, rehabilitation, design and acquisition of water
tank improvements and repair and rehabilitation of existing components of the Combined
Enterprise System.
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EXHIBIT B

R-___

$_____________
United States of America
State of North Carolina
TOWN OF CARY, NORTH CAROLINA
COMBINED ENTERPRISE SYSTEM REVENUE BOND
SERIES 2017
Interest Rate

Maturity Date

____%

____________ 1, 20__

CUSIP

The TOWN OF CARY, NORTH CAROLINA (the “Town”), a municipal corporation in
Wake and Chatham Counties, North Carolina, for value received, hereby promises to pay, but
solely from the sources and in the manner hereinafter provided, to CEDE & CO. or registered
assigns or legal representative, on the maturity date set forth above (or earlier as hereinafter
referred to), upon the presentation and surrender hereof at the designated corporate trust office of
The Bank of New York Mellon Trust Company, N.A. in Jacksonville, Florida (the “Bond
Registrar”), the principal sum principal sum of
____________________________DOLLARS ($
)
and to pay, but solely from said sources, interest on this bond (calculated on the basis of a 360day year consisting of twelve 30-day months) from the interest payment date next preceding the
date on which it is authenticated, unless it is authenticated on an interest payment date, in which
event it shall bear interest from such interest payment date, or it is authenticated prior to [June 1,
2017], in which event it shall bear interest from its date, payable on June 1 and December 1 of
each year, beginning [June 1, 2017], at the rate per annum set forth above until the principal sum
hereof is paid. The interest so payable and punctually paid or duly provided for on any interest
payment date will be paid to the person in whose name this bond is registered at the close of
business on the Regular Record Date for such interest, which shall be the 15th day (whether or
not a business day) of the calendar month next preceding such interest payment date. Any such
interest not so punctually paid or duly provided for shall forthwith cease to be payable to the
registered owner on such Regular Record Date, and may be paid to the person in whose name
this bond is registered at the close of business on a Special Record Date (as defined in the Trust
Agreement hereinafter mentioned) for the payment of such defaulted interest to be fixed by the
Trustee (hereinafter mentioned), notice whereof being given to the registered owners not less
than 10 days prior to such Special Record Date, or may be paid at any time in any other lawful
manner not inconsistent with the requirements of any securities exchange on which the Bonds
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FORM OF BOND
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This bond is one of a duly authorized series of revenue bonds of the Town designated
“Combined Enterprise System Revenue Bonds, Series 2017” (the “Bonds”), issued under and
pursuant to the Constitution and laws of the State of North Carolina, including the Act (as
defined in the Trust Agreement), an order of the Town adopted on February 9, 2017 authorizing
the issuance of the Bonds, a Trust Agreement, dated as of November 15, 2001, between the
Town and The Bank of New York Mellon Trust Company, N.A., as successor to U.S. Bank
National Association, as trustee (in such capacity, the “Trustee”), as amended by a First
Amendatory Trust Agreement, dated May 1, 2004, a Second Amendatory Trust Agreement,
dated as of June 1, 2007 and a Third Amendatory Trust Agreement, dated as of December 1,
2012, each between the Town and the Trustee (collectively, the “Trust Agreement”), and a Sixth
Supplemental Trust Agreement, dated as of March 1, 2017 (the “Supplemental Agreement”),
between the Town and the Trustee. The Bonds are being issued for the purpose of providing
funds, together with any other available funds, to (a) pay the Costs of the 2017 Project (as
defined in the Supplemental Agreement) and (b) pay the costs and expenses incurred in
connection with the issuance of the Bonds.
The Bonds are being issued by means of a book-entry system with no physical
distribution of bond certificates to be made except as provided in the Supplemental Agreement.
One bond certificate with respect to each date on which the Bonds are stated to mature, in the
aggregate principal amount of the Bonds stated to mature on such date and registered in the name
of Cede & Co., a nominee of The Depository Trust Company, New York, New York (“DTC”), is
being issued and required to be deposited with DTC and immobilized in its custody. The bookentry system will evidence ownership of the Bonds in the principal amount of $5,000 or any
whole multiple thereof, with transfers of ownership effected on the records of DTC and its
participants pursuant to rules and procedures established by DTC and its participants. Transfer
of principal, interest and any redemption premium payments to beneficial owners of the Bonds
by participants of DTC will be the responsibility of such participants and other nominees of such
beneficial owners. The Town will not be responsible or liable for such transfers of payments or
for maintaining, supervising or reviewing the records maintained by DTC, its participants or
persons acting through such participants. While Cede & Co. is the registered owner of this bond,
notwithstanding the provisions hereinabove contained, payments of principal of or redemption
premium, if any, and interest on this bond shall be made in accordance with the existing
arrangements between the Bond Registrar and DTC.
The Bonds are special obligations of the Town secured by a pledge, charge and lien upon
Net Receipts (as defined in the Trust Agreement). The Town is not obligated to pay the principal
of or the interest on the Bonds except as provided in the Trust Agreement from Net Receipts or
certain other monies made available therefor under the Trust Agreement, and neither the faith
and credit nor the taxing power of the State of North Carolina or any political subdivision thereof
or the Town is pledged to the payment of the principal of and the interest on the Bonds. The
Trust Agreement provides for the issuance or incurrence from time to time under the conditions,
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(hereinafter mentioned) may be listed and upon such notice as may be required by such
exchange, or as more fully provided in the Trust Agreement. All such payments shall be made in
such coin or currency of the United States of America as at the time of payment is legal tender
for payment of public and private debts.
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Reference is made to the Trust Agreement and the Supplemental Agreement for a more
complete statement of the provisions thereof and of the rights of the Town, the Trustee and the
registered owners of the Bonds. Copies of the Trust Agreement and the Supplemental
Agreement will be available for inspection by any registered owner of the Bonds at all
reasonable times at the designated corporate trust office of the Trustee. By the purchase and
acceptance of this bond, the registered owner hereof signifies assent to all of the provisions of
the Trust Agreement and the Supplemental Agreement.
The Trust Agreement provides for the creation of a special fund designated “Town of
Cary Combined Enterprise System Bond Fund” (the “Bond Fund”). Pursuant to the
Supplemental Agreement, special subaccounts have been created within the various accounts of
the Bond Fund with respect to the Bonds (the “Subaccounts”), which Subaccounts are pledged
and charged with the payment of the principal of and the interest on the Bonds. The
Supplemental Agreement provides for the deposit of Net Receipts to the credit of the
Subaccounts to the extent and in the manner provided in the Trust Agreement and the
Supplemental Agreement.
At the designated corporate trust office of the Bond Registrar, in the manner and subject
to the conditions provided in the Trust Agreement, Bonds may be exchanged for an equal
aggregate principal amount of Bonds of the same maturity, of authorized denominations and
bearing interest at the same rate.
The Bond Registrar shall keep at its designated corporate trust office books for the
registration of transfer of the Bonds. The transfer of this bond may be registered only upon such
books and as otherwise provided in the Trust Agreement upon the surrender hereof to the Bond
Registrar together with an assignment duly executed by the registered owner hereof or his
attorney or legal representative in such form as shall be satisfactory to the Bond Registrar. Upon
any such registration of transfer, the Bond Registrar shall deliver in exchange for this Bond a
new Bond or Bonds, registered in the name of the transferee, of authorized denominations, in an
aggregate principal amount equal to the principal amount of this bond, of the same maturity and
bearing interest at the same rate.
The Series 2017 Bonds maturing on or prior to December 1, 20__, are not subject to
redemption prior to their maturity. The Bonds maturing on and after December 1, 20__, are
subject to redemption, at the option of the Town, in whole or in part on any date on or after
December 1, 20__, from any moneys that may be available for such purpose, at 100% of
principal amount of the Bonds to be redeemed, plus accrued interest to the redemption date, all in
the manner provided in the Supplemental Agreement.
The Term Bonds (as defined in the Supplemental Agreement) maturing on December 1,
20__ are subject to mandatory redemption in part beginning on December 1, 20__ and on each
December 1 thereafter until the respective maturity thereof, in the amounts set forth in the
Supplemental Agreement as the mandatory sinking fund requirements therefor, from moneys
deposited to the credit of the Series 2017 Subaccount of the Sinking Fund Account, at a
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limitations and restrictions therein set forth of additional bonds and Parity Debt (as defined in the
Trust Agreement) secured pari passu as to the pledge of Net Receipts with the Bonds.
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At least thirty (30) days but not more than sixty (60) days prior to the redemption date of
any Bonds to be redeemed, whether such redemption is in whole or in part, the Bond Registrar
shall cause a notice of any such redemption signed by the Bond Registrar to be mailed, first
class, postage prepaid, to all registered owners of Bonds to be redeemed in whole or in part,
provided that failure to mail any such notice to any registered owner or any defect in such notice
shall not affect the validity of the proceedings for such redemption as to the Bonds of any other
registered owner to whom such notice is properly given.
On the date designated for redemption, notice having been given as aforesaid, the Bonds
or portions thereof so called for redemption shall become due and payable at the redemption
price provided for the redemption of such Bonds or such portions thereof on such date plus
accrued interest to such date.
Any notice of redemption, except a notice of redemption in respect of a Sinking Fund
Requirement, may state that the redemption to be effected is conditioned upon the receipt by the
Trustee or Bond Registrar on or prior to the redemption date of moneys sufficient to pay the
principal of and premium, if any, and interest on the Series 2017 Bonds to be redeemed and that
if such moneys are not so received such notice shall be of no force or effect and such Series 2017
Bond shall not be required to be redeemed. In the event that such notice contains such a
condition and moneys sufficient to pay the principal of and premium, if any, and interest on such
Series 2017 Bonds are not received by the Trustee or Bond Registrar on or prior to the
redemption date, the redemption shall not be made and the Bond Registrar shall within a
reasonable time thereafter give notice, in the manner in which the notice of redemption was
given, that such moneys were not so received.
If less than all of the Bonds are to be called for redemption, the Bonds to be so redeemed
shall be called for redemption in the manner that the Town shall determine as set forth in an
Officer’s Certificate filed with the Trustee. If less than all the Bonds of any one maturity are
called for redemption, the Bond Registrar shall select the Bonds to be redeemed by lot, each
$5,000 portion of principal being counted as one Bond for this purpose; provided, however, that
so long as the only registered owner of the Bonds is Cede & Co., such selection shall be made by
DTC.
The registered owner of this bond shall have no right to enforce the provisions of the
Trust Agreement or to institute action to enforce the covenants therein, or to take any action with
respect to any event of default under the Trust Agreement, or to institute, appear in or defend any
suit or other proceeding with respect thereto, except as provided in the Trust Agreement.
Modifications or alterations of the Trust Agreement and the Supplemental Agreement or
in any supplement trust agreement thereto may be made only to the extent and in the
circumstances permitted by the Trust Agreement and the Supplemental Agreement, as the case
may be.
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redemption price equal to 100% of the principal amount of the Series 2017 Bonds to be
redeemed, plus accrued interest to the redemption date.
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This bond, notwithstanding the provisions for registration of transfer stated herein and
contained in the Trust Agreement and the Supplemental Agreement, at all times shall be, and
shall be understood to be, an investment security within the meaning of and for all the purposes
of Article 8 of the Uniform Commercial Code of North Carolina. This bond is issued with the
intent that the laws of the State of North Carolina shall govern its construction.
All acts, conditions and things required to happen, exist and be performed precedent to
and in the issuance of this bond and the execution and delivery of the Trust Agreement and the
Supplemental Agreement have happened, exist and have been performed as so required.
This bond shall not be valid or become obligatory for any purpose or be entitled to any
benefit or security under the Trust Agreement or the Supplemental Agreement until it shall have
been authenticated by the execution by the Bond Registrar of the certificate of authentication
endorsed hereon.
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Mayor
[SEAL]
Town Clerk

CERTIFICATE OF LOCAL GOVERNMENT COMMISSION
The issuance of the within bond has been approved under the provisions of The State and
Local Government Revenue Bond Act.

Secretary
Local Government Commission

CERTIFICATE OF AUTHENTICATION
This bond is a Bond of the Series designated therein and issued under the provisions of
the within mentioned Trust Agreement and Supplemental Agreement.
THE BANK OF NEW YORK MELLON
TRUST COMPANY, N.A., Bond Registrar

By:
Authorized Signatory
Date of authentication: ______________
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IN WITNESS WHEREOF, the Town of Cary, North Carolina, by resolution duly passed
by its Town Council, has caused this bond to be manually signed by the Mayor and Town Clerk
and its corporate seal to be impressed hereon, all as of the ___ day of March, 2017.
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FOR VALUE RECEIVED the undersigned hereby sells, assigns and transfers unto
______________________________________________________________________________
______________________________________________________________________________
PLEASE INSERT SOCIAL SECURITY NUMBER
OR OTHER IDENTIFYING NUMBER OF ASSIGNEE
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
PLEASE PRINT OR TYPEWRITE NAME AND ADDRESS OF TRANSFEREE____________
_________________________________________________________________ the within
bond and all right thereunder, and hereby irrevocably constitutes and appoints
________________________________________, attorney, to transfer the within bond on the
books kept for registration thereof, with full power of substitution in the premises.
Dated:___________________
In the presence of:
______________________________________
NOTICE: Signature must be guaranteed by an
institution which is a participant in the
Securities Transfer Agent Medallion Program
(STAMP) or similar program.

_____________________________________
The signature to this assignment must
correspond with the name as it appears upon
the face of the within bond in every particular,
without alteration or enlargement or any
change whatever.
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Staff Report for Town Council
Meeting Date: February 9, 2017
Green Level West Road Widening Construction Bid Award
Purpose: Consideration for the Award of the construction contract for the Green Level West Road Widening
Project
Prepared by: Amir Nezarati, Transportation and Facilities Department

Executive Summary: On Thursday, January 12, 2017, the Transportation & Facilities Department received bids
for the construction of the Green Level West Road Widening Project. This project will improve mobility along
this major east/west thoroughfare from NC 55 to NC 540. Construction of the project is scheduled to start in
the spring of 2017 with completion in summer 2018. The project is funded in part by Federal grants
administered by the North Carolina Department of Transportation and the 2012 Community Investment Bond
Referendum.
Recommendation: That Council award the construction of the Green Level West Road Widening Project to FSC
II, LLC dba Fred Smith Company for $3,661,500, and adopt the attached resolution documenting this award.
The recommendation of award by Council represents a preliminary determination and no legally binding
acceptance of the bid or offer occurs until the Town has executed a written agreement. The contract award is
subject to the contractor providing all bonds, insurance, and other required documents and executing a
contract in a form agreeable to the Town. The contract award is also subject to NCDOT concurrence.

Background: The Green Level West Road Widening project will help meet the needs of a
continuously growing section of Cary by providing improved traffic flow, safety, and providing
other multi-modal transportation choices by including wide outside lanes for bicyclists and
sidewalks for pedestrians.
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Speaker: Amir Nezarati, Transportation & Facilities Department

With the completion of the Triangle Expressway (NC 540) and growth of new neighborhoods
and schools in the area, the daily volume of traffic along this important thoroughfare is
predicted to more than double by 2040. The widening project provides increased traffic
capacity and safety, while mitigating traffic congestion for years to come. The existing 2lane rural street section from NC 540 to Glenmore Road/Capistrane Drive will be widened to
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At Glenmore Road/Capistrane Drive facing west. Widening begins on the other side of this intersection.

Green Level West Road is part of NC Bike Route #2, also known as the Mountains to Sea
route which runs 700+ miles from Murphy to Manteo and is the main artery of the North
Carolina bicycle route system. Locally, this route provides connection to the historical Green
Level District and Jordan Lake. This project will consist of wide outside lanes for bicyclists
reinforcing the Town’s complete streets approach and Bronze-level Bicycle Friendly
Community designation.
In addition to the Bicycle Friendly Community designation, the Town has also been
recognized as a Bronze-level Walk Friendly Community. Sidewalks will be installed on both
sides of the newly widened street, connecting to the existing sidewalk near NC 55 and
surrounding developments.
Discussion: The Town received 4 bids at the January 12, 2017 bid opening. FSC II, LLC dba
Fred Smith Company was the apparent low bidder with a bid of $3,661,500. The
consultant’s estimate for the project was $3,617,198.81.
Bid Tabulation Summary:

Total Bid Amount
Engineer's Estimate
Fred Smith Company
Carolina Sunrock
ST Wooten Corp.
Blythe Construction

$
$
$
$
$

3,617,198.81
3,661,500.00
3,929,811.64
4,128,589.00
4,884,776.00

Percent Difference
from Engineer's
Estimate
1.22%
8.64%
14.14%
35.04%
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a 4 lane, median divided street, including enhanced features such as landscaping and
stamped concrete or brick paver medians. The roadway from Glenmore Road/Capistrane
Drive to NC 55 is already widened due to surrounding development, therefore improvements
in this area include resurfacing and new pavement markings.

Construction is scheduled to start in spring 2017 and be completed in summer 2018.
Fiscal Impact:
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Funding
A total of $14,000,000 has been appropriated to the ST1206 Green Level West Road
Widening project to date. This appropriation includes $2,872,649 of Surface Transportation
Program – Direct Allocation (STP-DA) grant funding from CAMPO and $10.9 million of 2012
Community Investment Bonds in addition to other Town funding sources.
Encumbrances/expenditures to date total $1,755,259, leaving an available balance of
$12,244,741, which fully supports the bid award, construction engineering and inspection
services, NCDOT review fees, and contingency.
When originally budgeted, this project’s scope also included the evaluation of widening the
street further west from NC 540 to Green Level Church Road. The evaluation indicated that
improvement of the western street segment was not necessary at this current time, but
could be delayed further into the future since traffic volumes forecasted were not growing to
the magnitude predicted for the street segment east of NC 540. The evaluation did
however, include a preliminary functional alignment of the western street segment to help
guide future investments and widenings. As such, it is likely that this project can be
accomplished under budget allowing a portion of the 2012 Community Investment Bonds
appropriated to this project to be redirected to other street improvement needs in the future.
Staff is assessing how these bond funds can best be used in the transportation capital
program and will provide Council with a recommendation at a later date.
#2190
History:
02/09/17

Town Council

APPROVED

Engineer Amir Nezarati presented staff’s report.
Frantz moved to approve staff’s recommendation.
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Operating
Green Level West Road is state owned and improvements associated with the street and
asphalt will be maintained by the NCDOT. This section of Green Level West Road is within
the Town’s ETJ, therefore the Town will be responsible for maintenance of the sidewalk. The
Town will also be responsible for maintenance of new waterline installed as part of the
project.
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RESOLUTION
OF THE CARY TOWN COUNCIL
RECOMMENDING BID AWARD

WHEREAS, the Town of Cary (Town) has planned the Green Level West Road Widening
Project (the Project), a roadway widening project along Green Level West Road from NC 540 to NC 55;
and
WHEREAS, on September 29, 2015 the Town entered into an agreement with North Carolina
Department of Transportation, an agency of the State of North Carolina (NCDOT) to receive Surface
Transportation Program – Direct Allocation (STP-DA) funds from the Federal Highway Administration
(FHWA), competitively allocated through Capital Area Metropolitan Planning Organization (CAMPO),
for construction of the Project; and
WHEREAS, the Town received construction authorization from NCDOT on November 22, 2016
and advertised the project for bids on December 13, 2016, and opened bids on January 12, 2017; and
WHEREAS, FSC II, LLC dba Fred Smith Company was the lowest responsive, responsible
bidder with a bid of $3,661,500; and
WHEREAS, the NCDOT must concur in this bid award as administrators of Federal funding
provided for this project; and
WHEREAS, this Resolution is intended to serve as documentation to NCDOT of the Town
Council’s recommendation of award of the Project.
NOW THEREFORE, The Town Council of the Town of Cary resolves that:
The Town Council hereby recommends award of the Green Level West Road Widening construction
contract to FSC II, LLC dba Fred Smith Company for $3,661,500. The recommendation of award by
Council represents a preliminary determination as to the qualifications of the bidder and no legally
binding acceptance of the bid or offer occurs until the Town has executed a written agreement. The
contract award is subject to the contractor providing all bonds, insurance and other required documents
set forth in the Bid Documents and executing a contract in a form agreeable to the Town. The contract
award is also subject to NCDOT concurrence.
Adopted this the ___ day of February, 2017.

__________________________________
Harold Weinbrecht, Jr., Mayor

ATTEST:

________________________
Virginia H. Johnson, Town Clerk
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Staff Report for Town Council
Meeting Date: February 23, 2017
17-A-02 S&K Partnership LLC Annexation
Purpose: Consider adoption of resolution to set public hearing for annexation petition
Prepared by: Wayne Nicholas, Planning

Executive Summary: The owners of property located at unaddressed property on Green Level Church Road
(540 feet south of Hortons Creek Road and Green Level Church Road intersection) have petitioned for
annexation of the property. Pursuant to statute, the Town Clerk has determined the petition to be sufficient,
and Council must now consider whether to call for a public hearing on the request.
Associated Case(s): Development Plan 16-SB-013 (Whitford Place Subdivision).
Recommendation: That Council adopt the attached Resolution calling for a public hearing on 3/30/2017.

Background: Owners of property located outside of the corporate limits of the Town that
desire to develop using Town utilities or that otherwise desire to be located in the corporate
limits must first petition to be annexed, pursuant to the requirements of either NCGS
Chapter 160A, Article 4, Part 1, when their property is contiguous to the corporate limits, or
to NCGS Chapter 160A, Article 4, Part 4, when their property is not contiguous to the
corporate limits. In either case, if Council wishes to proceed with an annexation, Council
must adopt a resolution calling for a public hearing on the matter.
Once property is annexed, the property and its citizens become subject to all the laws,
ordinances, and regulations of the Town and are entitled to receive the services the Town
provides (fire and police protection; solid waste; utilities; etc.). If the annexed property is
located in an area served by a rural fire department, the Town may also be required to
assume a proportionate share of any debt related to equipment or facilities of the rural fire
department. If the property is located outside of the Town’s extraterritorial jurisdiction, the
property owner must also submit a rezoning application in order to establish initial Town
zoning designation upon annexation.
Discussion: The owners of the following property filed an annexation petition with the Town
on 1/17/2017.
Property Owner(s)
Address List
S&K Partnership LLC
1000 Darrington Drive,
Suite 105
Cary, NC 27513

Property
Location
Unaddressed
property on Green
Level Church Road
Unaddressed
property on Green

Wake County
Parcel
Number
(10-digit)

Wake
County
Real
Estate ID

Deeded
Acreage

0735090305

0435952

2.25

0735090125

0435951

2.25

Minutes
MinutesAcceptance:
Acceptance:Minutes
Minutesof
ofMar
Feb
Mar30,
23,
9, 2017
20176:30
6:30PM
PM (Consent
(ConsentAgenda)
Agenda)

Speaker: Wayne Nicholas, Planning
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0735080935

0435950

2.25

0735080744

0014568

2.25

Total Deeded Acres

9.0

VICINITY MAP

As required by statute, the Town Clerk has certified that the petition is valid. The following
information may be useful as Council decides whether to call for a public hearing on the
requested annexation.
ZONING & PROPOSED USE:
Current Zoning: Residential 40 (R-40)
Acreage: 9.0 plus 1.17± adjacent right of way = 10.17 total acres
Contiguous to Primary Corporate Limits: Yes; 79% contiguous (excluding satellite town
limits)
Existing Use: Vacant
Proposed Use: Residential
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Level Church Road
Unaddressed
property on Green
Level Church Road
Unaddressed
property on Green
Level Church Road

UTILITIES:
Water: Adjacent to site
Sewer: 190 feet north of site
DISTRICTS & TAX VALUE:
Fire District: Morrisville Fire District

Packet Pg. 334
180
202
330

4.2
4.3
4.1

Voting District: A
Tax Value: $487,752
If, after the public hearing, Council decides to proceed with the annexation, Council will
consider adopting an ordinance substantially similar to the following:

17-A-02
S&K Partnership LLC
AN ORDINANCE ANNEXING LANDS CONTIGUOUS TO THE MUNICIPAL BOUNDARIES
OF THE TOWN OF CARY
WHEREAS, the Town Council has been petitioned under G.S. 160A-31 to annex the
area described below in Section 1 (the “Annexation Area”); and
WHEREAS, the Annexation Area is contiguous to existing Town limits; and
WHEREAS, the Town Clerk of the Town of Cary certified the sufficiency of said Petition,
the same being duly made after investigation; and
WHEREAS, on 2/23/2017, the Town Council of the Town of Cary ordered a public
hearing on the question of said annexation and Notice of a Public Hearing was published as
required by law, which publication may have been on the Town of Cary website; and
WHEREAS, the matter came for public hearing before the Town Council of the Town of
Cary on 3/30/2017, at which time the owner of the Annexation Area and all Town residents
were allowed to be heard; and
WHEREAS, the Town Council finds that the Petition above mentioned meets all the
requirements of G.S. 160A-31.
NOW, THEREFORE, BE IT ORDAINED by the Town Council of the Town of Cary, North
Carolina that:
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DRAFT Ordinance

Section 1. The Annexation Area described below is hereby annexed to and made a
part of the Town of Cary, effective on the date written below with a condition that the
property owner connect to Town of Cary utilities based upon the Town’s policy(ies) in place
on the effective date of this ordinance.
ANNEXATION AREA:
Wake County Parcel Identification #0735090305; 0735090125; 0735080935;
0735080744; plus 1.17± acres adjacent right of way
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The Annexation Area also includes all intervening streets, street rights-of-way, creeks,
rivers, rights-of-way of any railroad or other public service corporation, or lands owned by
the State of North Carolina or any of its political subdivisions.

Section 3. The Mayor of the Town of Cary shall cause an accurate map of the newly
annexed territory together with a copy of this ordinance, duly certified, to be recorded in the
Office of the Register of Deeds of Wake County and in the Office of the Secretary of State of
North Carolina.
Section 4. Pursuant to G.S. 160A-22, the Town Clerk is directed to update the Official
Town Map (“Map”) by drawing in the territory annexed, or setting out the boundaries in a
written description, or showing the current Town boundaries by a combination of these
techniques.
Section 5. Pursuant to G.S. 160A-23, the boundaries of Electoral District A are
hereby revised to account for and include the territory annexed, and the Official Town Map
of Electoral Wards is hereby amended to include the annexed territory in the said Electoral
District. A copy of the Map shall be delivered to the Wake County Board of Elections as
required by G.S. 163-288.1.
#2250
History:
02/23/17

Town Council

ADOPTED
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Section 2. That from and after the effective date of this ordinance, the Annexation
Area and its citizens and property shall be subject to all debts, laws, ordinances and
regulations in force in the Town of Cary, and shall be entitled to the same privileges and
benefits as other parts of the Town. The Annexation Area shall be subjected to municipal
taxes according to G.S. 160A-58.10.
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17-A-02

RESOLUTION SCHEDULING A PUBLIC HEARING
ON THE QUESTION OF ANNEXATION

S&K Partnership LLC;
9.0 acres plus 1.17± acres adjacent right of way;
requesting the annexation of the area described herein; and
WHEREAS, the Town Clerk has certified to the Town Council the sufficiency of said
Petition as required by law.
NOW, THEREFORE, BE IT RESOLVED by the Town Council of the Town of Cary, North
Carolina that:
Section I. A public hearing on the question of annexation of the area described herein
will be held in the Council Chamber of the Town of Cary, 316 N. Academy Street, Cary, N.C.
at 6:30 p.m. on 3/30/2017.
Section 2. The area proposed for annexation is described as follows:
LEGAL DESCRIPTION
Wake County Parcel Identification #0735090305; 0735090125; 0735080935;
0735080744; plus 1.17 acres adjacent right of way
If this is a contiguous annexation, the annexation area also includes all intervening streets,
street rights-of-way, creeks, rivers, rights-of-way of any railroad or other public service
corporation, or lands owned by the State of North Carolina or any of its political subdivisions.
Section 3. Notice of public hearing shall be duly published on the Town of Cary
website at least ten (10) days prior to the date of the public hearing.
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WHEREAS, the Town Council of the Town of Cary has received an annexation petition

ADOPTED 2/23/2017.

________________________________
Harold Weinbrecht, Jr., Mayor
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Staff Report for Town Council
Meeting Date: February 23, 2017
17-A-01 Robert Rich Annexation
Purpose: Consider adoption of resolution to set public hearing for annexation petition.
Prepared by: Wayne Nicholas, Planning

Executive Summary: The owners of property located at 916 Reedy Creek Road (1,730 feet SE of N. Harrison
Avenue and Reedy Creek Road intersection) have petitioned for annexation of the property. Pursuant to
statute, the Town Clerk has determined the petition to be sufficient, and Council must now consider whether to
call for a public hearing on the request.
Recommendation: That Council adopt the attached Resolution calling for a public hearing on 3/30/2017.

Background: Owners of property located outside of the corporate limits of the Town that
desire to develop using Town utilities or that otherwise desire to be located in the corporate
limits must first petition to be annexed, pursuant to the requirements of either NCGS
Chapter 160A, Article 4, Part 1, when their property is contiguous to the corporate limits, or
to NCGS Chapter 160A, Article 4, Part 4, when their property is not contiguous to the
corporate limits. In either case, if Council wishes to proceed with an annexation, Council
must adopt a resolution calling for a public hearing on the matter.
Once property is annexed, the property and its citizens become subject to all the laws,
ordinances, and regulations of the Town. They are also entitled to receive the Town’s
services (fire and police protection, solid waste, utilities, etc.). If the annexed property is
located in an area served by a rural fire department, the Town may also be required to
assume a proportionate share of any debt related to equipment or facilities of the rural fire
department. If the property is located outside of the Town’s extraterritorial jurisdiction, the
property owner must also submit a rezoning application in order to establish initial Town
zoning designation upon annexation.
Discussion: The owner of the following property filed an annexation petition with the Town on
1/4/2017.
Property Owner(s)
Address List
Robert Rich
912 Reedy Creek Road
Cary, NC 27513

Property
Location
916 Reedy Creek
Road

Wake County
Parcel
Number
(10-digit)

Wake
County
Real
Estate ID

Deeded
Acreage

0765706320

0081640

2.45

Total Deeded Acres
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Speaker: Wayne Nicholas, Planning

2.45
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As required by statute, the Town Clerk has certified that the petition is valid. The following
information may be useful as Council decides whether to call for a public hearing on the
requested annexation.
ZONING & PROPOSED USE:
Current Zoning: Residential 40 (R-40)
Acreage: 2.45 plus 0.51± adjacent right of way = 2.96 total acres
Contiguous to Primary Corporate Limits: Yes; 66% contiguous (excluding satellite town
limits)
Existing Use: Residential
Proposed Use: Residential
UTILITIES:
Water: Adjacent to site
Sewer: 350 feet north of site
DISTRICTS & TAX VALUE:
Fire District: Cary Suburban Fire District
Voting District: B
Tax Value: $343,664
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VICINITY MAP

If, after the public hearing, Council decides to proceed with the annexation, Council will
consider adopting an ordinance substantially similar to the following:
DRAFT Ordinance
17-A-01
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Robert Rich
AN ORDINANCE ANNEXING LANDS CONTIGUOUS TO THE MUNICIPAL BOUNDARIES
OF THE TOWN OF CARY
WHEREAS, the Town Council has been petitioned under G.S. 160A-31 to annex the
area described below in Section 1 (the “Annexation Area”); and

WHEREAS, the Town Clerk of the Town of Cary certified the sufficiency of said Petition,
the same being duly made after investigation; and
WHEREAS, on 2/23/2017, the Town Council of the Town of Cary ordered a public
hearing on the question of said annexation and Notice of a Public Hearing was published as
required by law, which publication may have been on the Town of Cary website; and
WHEREAS, the matter came for public hearing before the Town Council of the Town of
Cary on 3/30/2017, at which time the owner of the Annexation Area and all Town residents
were allowed to be heard; and
WHEREAS, the Town Council finds that the Petition above mentioned meets all the
requirements of G.S. 160A-31.
NOW, THEREFORE, BE IT ORDAINED by the Town Council of the Town of Cary, North
Carolina that:
Section 1. The Annexation Area described below is hereby annexed to and made a
part of the Town of Cary, effective on the date written below with a condition that the
property owner connect to Town of Cary utilities based upon the Town’s policy(ies) in place
on the effective date of this ordinance.
ANNEXATION AREA:
Wake County Parcel Identification #0765706320; plus 0.51± acre adjacent right of way
The Annexation Area also includes all intervening streets, street rights-of-way, creeks,
rivers, rights-of-way of any railroad or other public service corporation, or lands owned by
the State of North Carolina or any of its political subdivisions.
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WHEREAS, the Annexation Area is contiguous to existing Town limits; and

Section 2. That from and after the effective date of this ordinance, the Annexation
Area and its citizens and property shall be subject to all debts, laws, ordinances and
regulations in force in the Town of Cary, and shall be entitled to the same privileges and
benefits as other parts of the Town. The Annexation Area shall be subjected to municipal
taxes according to G.S. 160A-58.10.
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Section 3. The Mayor of the Town of Cary shall cause an accurate map of the newly
annexed territory together with a copy of this ordinance, duly certified, to be recorded in the
Office of the Register of Deeds of Wake County and in the Office of the Secretary of State of
North Carolina.

Section 5. Pursuant to G.S. 160A-23, the boundaries of Electoral District B are hereby
revised to account for and include the territory annexed, and the Official Town Map of
Electoral Wards is hereby amended to include the annexed territory in the said Electoral
District. A copy of the Map shall be delivered to the Wake County Board of Elections as
required by G.S. 163-288.1.
#2251
History:
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Section 4. Pursuant to G.S. 160A-22, the Town Clerk is directed to update the Official
Town Map (“Map”) by drawing in the territory annexed, or setting out the boundaries in a
written description, or showing the current Town boundaries by a combination of these
techniques.
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17-A-01

RESOLUTION SCHEDULING A PUBLIC HEARING
ON THE QUESTION OF ANNEXATION

Robert Rich;
2.45 acres plus 0.51± acre adjacent right of way
requesting the annexation of the area described herein; and
WHEREAS, the Town Clerk has certified to the Town Council the sufficiency of said
Petition as required by law.
NOW, THEREFORE, BE IT RESOLVED by the Town Council of the Town of Cary, North
Carolina that:
Section I. A public hearing on the question of annexation of the area described herein
will be held in the Council Chamber of the Town of Cary, 316 N. Academy Street, Cary, N.C.
at 6:30 p.m. on 3/30/2017.
Section 2. The area proposed for annexation is described as follows:
LEGAL DESCRIPTION
Wake County Parcel Identification #0765706320; plus 0.51± acre adjacent right of way
If this is a contiguous annexation, the annexation area also includes all intervening streets,
street rights-of-way, creeks, rivers, rights-of-way of any railroad or other public service
corporation, or lands owned by the State of North Carolina or any of its political subdivisions.
Section 3. Notice of public hearing shall be duly published on the Town of Cary
website at least ten (10) days prior to the date of the public hearing.
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of

WHEREAS, the Town Council of the Town of Cary has received an annexation petition

ADOPTED 2/23/2017.

________________________________
Harold Weinbrecht, Jr., Mayor
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Staff Report for Town Council
Meeting Date: February 23, 2017
16-A-24 Hawthorne at Parkside Apartments Annexation
Purpose: Consider adoption of resolution to set public hearing for annexation petition.
Prepared by: Wayne Nicholas, Planning

Recommendation: Staff recommends Council conduct a public hearing and defer action on requested
annexation to a future council meeting to allow final vote on the annexation to coincide with the final action on
Development Plan 15-SP-053 (Hawthorne at Parkside).
Executive Summary: The owners of property located at 7215 O'Kelly Chapel Road (SW quadrant of N.C. 55
and O'Kelly Chapel Road Intersection) have petitioned for annexation of the property. Pursuant to statute, the
Town Council must hold a public hearing before taking action on the request.
Associated Case(s): Development Plan 15-SP-053 (Hawthorne at Parkside)

STAFF REPORT
Town Council, March 30, 2017
16-A-24 Hawthorne at Parkside Apartments, LLC Annexation
Conduct public hearing and defer action to a future Town Council meeting
Prepared by: Wayne Nicholas, Planning
Speaker: Wayne Nicholas, Planning
Recommendation: Staff recommends Council conduct a public hearing and defer action on
requested annexation to a future council meeting to allow final vote on the annexation to
coincide with the final action on Development Plan 15-SP-053 (Hawthorne at Parkside).
Executive Summary: The owners of property located at 7215 O'Kelly Chapel Road (SW
quadrant of N.C. 55 and O'Kelly Chapel Road Intersection) have petitioned for annexation of
the property. Pursuant to statute, the Town Council must hold a public hearing before taking
action on the request.
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Speaker: Wayne Nicholas, Planning

Associated Case(s): Development Plan 15-SP-053 (Hawthorne at Parkside)
Background:
Owners of property located outside of the corporate limits of the Town that desire to develop
using Town utilities or that otherwise desire to be located in the corporate limits must first
petition to be annexed, pursuant to the requirements of either NCGS Chapter 160A, Article
4, Part 1, when their property is contiguous to the corporate limits, or to NCGS Chapter
160A, Article 4, Part 4, when their property is not contiguous to the corporate limits. In
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Once property is annexed, the property and its citizens become subject to all the laws,
ordinances, and regulations of the Town and are entitled to receive the services the Town
provides (fire and police protection; solid waste; utilities; etc). If the annexed property is
located in an area served by a rural fire department, the Town may also be required to
assume a proportionate share of any debt related to equipment or facilities of the rural fire
department. If the property is located outside of the Town’s extraterritorial jurisdiction, the
property owner must also submit a rezoning application in order to establish initial Town
zoning designation upon annexation.
Discussion:
The owners of the following property filed an annexation petition with the Town on
12/15/2016.
OWNER(S) AND PARCEL INFORMATION:
Property Owner(s)
Address List
Hawthorne at Parkside
Apartments, LLC
806 Green Valley Road,
Suite 311
Greensboro, NC 27408

Property
Location

7215 O'Kelly Chapel
Road

Wake County
Parcel
Number
(10-digit)

Wake
County
Real
Estate ID

Deeded
Acreage

0736129132

0440551

17.03

Total Deeded Acres
VICINITY MAP

17.03
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either case, council must conduct a public hearing on the annexation request prior to taking
action. At the public hearing on a request for contiguous annexation, such as this, the
owner may speak and allege that the Petition contains an error, and any Town resident may
speak and question the necessity for the annexation.
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As required by statute, the Town Clerk has certified that the Petition is valid. The Town
Council adopted a Resolution calling for the public hearing on 2/23/2017.
The following information may be useful as Council decides whether to grant the requested
annexation.
ZONING & PROPOSED USE:
Current Zoning: Residential Multi-family Conditional (RMF-C) and Office/Research and
Development (ORD), within the Mixed Use Overlay District
Acreage: 17.03 plus 1.86± adjacent right of way = 18.89 total acres
Contiguous to Primary Corporate Limits: Yes; 10% (excluding satellite town limits)
Existing Use: Vacant
Proposed Use: Multi-family Residential
Active Associated Case(s): Development Plan 15-SP-053 (Hawthorne at Parkside)
UTILITIES:
Water: Adjacent to site
Sewer: 260 feet northeast of site
DISTRICTS & TAX VALUE:
Fire District: Morrisville Fire District
Voting District: A
Tax Value: $1,982,000
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This item will return to Council at a later date for final decision.
#2252
History:
02/23/17

Town Council

ADOPTED
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16-A-24

of

WHEREAS, the Town Council of the Town of Cary has received an annexation petition
Hawthorne at Parkside Apartments, LLC;
17.03 acres plus 1.86± acres adjacent right of way;

requesting the annexation of the area described herein; and
WHEREAS, the Town Clerk has certified to the Town Council the sufficiency of said
Petition as required by law.
NOW, THEREFORE, BE IT RESOLVED by the Town Council of the Town of Cary, North
Carolina that:
Section I. A public hearing on the question of annexation of the area described herein
will be held in the Council Chamber of the Town of Cary, 316 N. Academy Street, Cary, N.C.
at 6:30 p.m. on 3/30/2017.
Section 2. The area proposed for annexation is described as follows:
LEGAL DESCRIPTION
Wake County Parcel Identification #0736129132; plus 1.86 acres adjacent right of way
If this is a contiguous annexation, the annexation area also includes all intervening streets,
street rights-of-way, creeks, rivers, rights-of-way of any railroad or other public service
corporation, or lands owned by the State of North Carolina or any of its political subdivisions.
Section 3. Notice of public hearing shall be duly published on the Town of Cary
website at least ten (10) days prior to the date of the public hearing.
ADOPTED 2/23/2017.
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RESOLUTION SCHEDULING A PUBLIC HEARING
ON THE QUESTION OF ANNEXATION

________________________________
Harold Weinbrecht, Jr., Mayor
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Staff Report for Town Council
Meeting Date: February 23, 2017
16-REZ-31 Ryan Spring Residential Preliminary Development Plan
Purpose: Consider action on proposed rezoning request
Prepared by: Katie Drye, Planning

Executive Summary: The applicant has requested the Town consider an amendment to the Town of Cary
Official Zoning Map by rezoning approximately 1.74 acres of property located at 616 Ryan Road. The applicant,
Evergreen Construction Company, is requesting to rezone the property from Office and Institutional (OI) to
Mixed Use District (MXD) with a preliminary development plan to allow a maximum of 42 age-restricted, multifamily dwellings in a 4-story building. The property is located in the Cary Towne Center Mixed Use Overlay
District.
This rezoning has an associated Consistency and Reasonableness Statement.
Planning and Zoning Board Recommendation: The Planning and Zoning Board recommended approval by a
vote of 9-0.
Recommendation: That Council consider action on the proposed rezoning request.

NOTE: The purpose of the rezoning is to determine whether or not the land uses and
densities allowed in the proposed zoning district are appropriate for the site. Technical
design standards of the Land Development Ordinance are addressed during review of the
site or subdivision plan.
SUBJECT PARCELS
Property Owner
GTT Corp
The Village Square
PO Box 10007
Raleigh, NC 27605
Total Area

County Parcel Number
(10-digit)
0763886273

Real Estate ID

0145914

Deeded Acreage

1.74 ±
1.74 ±
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Speaker: Katie Drye, Planning
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BACKGROUND INFORMATION
Applicant

Applicant’s Agent

Acreage
General Location
Schedule
Existing Zoning District
Existing Zoning
Conditions
Proposed Zoning District
Proposed Zoning

Lyle Gardner and Timothy Morgan
Evergreen Construction Company, Inc
7706 Six Forks Road
Raleigh, NC 27615
Glenda Toppe
Glenda S. Toppe & Associates
4139 Gardenlake Drive
Raleigh, NC 27612
1.74+/616 Ryan Road, approximately 700 feet north of Walnut Street
Town Council Public Planning & Zoning
Town Council
Hearing
Board
December 8, 2016
January 30, 2017
February 23, 2017
Office and Institutional (OI), within the
Mixed Use Overlay District (MUOD)
None
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Mixed Use District (MXD)
Design and site layout as indicated on the associated

Packet Pg. 386
232
254
382

4.5
4.3
4.1

Conditions

Town Limits
Staff Contact

Preliminary Development Plan, including:
- Maximum of 42 dwelling units
- Maximum building height of 55 feet
- Use limited to age-restricted housing (age 55 or older)
Yes
Katie Drye
919-469-4085
Katie.drye@townofcary.org

Streams: Cary’s most recent GIS maps do not indicate the presence of streams on the
subject property. Field determination of such features shall be required at the time of
development plan review.
Adjacent Zoning and Land Uses:
North – Residential 12 (R-12); Detached Dwellings (Iron Gate Subdivision)
South – Office and Institutional (OI) within the Mixed Use Overlay District (MUOD); Bank
(State Employees Credit Union)
East – (opposite side of Ryan Road) General Commercial; Mixed Use Overlay District
(MUOD); The Village Square Shopping Center
West – Resource/Recreation (RR) within the Mixed Use Overlay District (MUOD); Town of
Cary Park (Dunham Park)
CONSISTENCY WITH LAND DEVELOPMENT ORDINANCE
Land Use
Multi-family dwellings are a permitted use in the MXD Zoning District.
Density and Dimensional Standards
Max. Gross Density
Min. Lot Size
Minimum Lot Width
Roadway Setback
Side Yard Setback*

Proposed Zoning District: MXD
24.14 dwelling units per acre
None
None
Proposed 15-foot streetscape
5 feet minimum

Rear Yard Setback*

5 feet minimum

Maximum Building Height
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SITE CHARACTERISTICS

Four stories (55 Feet)

*Unless a zoning condition voluntarily offered by the applicant states
otherwise, where a regulatory stream buffer forms a rear or side property line
of a lot, and pursuant to NCGS 143-214.23A(f), the Town must attribute to
each lot abutting the stream buffer a proportionate share of the stream
buffer area (a) for purposes of lot area requirements (i.e., the portion of the
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stream buffer between the applicable lot line and the near edge of the
associated stream will be included for the purpose of determining if the
minimum lot size requirement of the LDO is satisfied); and (b) for purposes
of calculating the minimum rear or side setback and perimeter buffer if
applicable (i.e., the setback or buffer will be measured from the near edge of
the associated stream instead of from the actual property boundary).

Landscape Buffer
In accordance with Chapter 7 of the LDO, development is required to provide an undisturbed
buffer to separate proposed uses from adjacent land uses. The table below describes the
landscape buffer requirements for the subject property which is proposed for multi-family
dwellings.
Adjacent
Property
North

Use

Buffer Requirements

Detached Dwellings
(lots larger than 8,000 square
feet)

40-foot wide Type A (opaque)

No buffer required
(adjacent property is located within
the Mixed Use Overlay District)*
No buffer required
Park
West
(adjacent property is located within
(Town of Cary Dunham Park)
the Mixed Use Overlay District)*
East
Property adjoins Ryan Road
(See streetscape requirements)
*No buffer is required between uses that are located within the Mixed Use Overlay
District. This property is located within and on the perimeter of the Mixed Use
Overlay District.
South

Bank
(State Employees Credit Union)

Streetscape
In accordance with Chapter 7 of the LDO, a 30-foot-wide Type A (opaque) streetscape is
required adjacent to Ryan Road. The preliminary development plan (PDP) provides for a
streetscape buffer of 15 feet along Ryan Road. The applicant is seeking a 15 foot reduction
to the required streetscape width.
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Open Space
The LDO requires that multi-family dwelling communities provide open space and/or
recreational facilities, as specified in LDO Section 8.3.2 Private Open Space, which requires
at least five hundred (500) square feet of open space for each dwelling unit.

Traffic
The proposed rezoning of 1.74 acres would result in a maximum of 42 age-restricted multifamily dwelling units. Based on the ITE Trip Generation Manual, 9th edition, Land Use Code
252- Senior Adult Housing Attached, the proposed rezoning is anticipated to generate
approximately 8 AM and 12 PM peak hour trips. The threshold for a traffic study is 100
peak-hour trips; therefore, a traffic study was not required.
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Stormwater
At the time of site plan review, the future plan must meet all stormwater management and
detention requirements of the Land Development Ordinance.

1. Individual storage space containing at least twenty-four (24) square feet of enclosed
floor area with a minimum height of seven (7) feet, shall be provided for each
dwelling unit in a multi-family development. Such storage space shall be located
either in the same building as the dwelling unit it serves or in an accessory building
that may also house parking, recreational, laundry, or other facilities that serve the
occupants of the development.
2. The development shall include sufficient open space and recreational facilities to
meet the needs of its residents in accordance with the provisions of Section 8.3.2 of
this Ordinance.
3. The development shall provide adequate and appropriate facilities for waste
disposal, and such facilities shall be screened from view in a manner consistent with
the requirements of this Ordinance.
4. The maximum density for multi-family dwelling developments shall be as follows:
(a) In the RMF district, the total density shall be in accordance with Table 6.1-1,
Table of Density and Dimensional Standards Residential Districts (Not
including TC District);
(b) within the TC district, total density shall be in accordance with Table 6.1-3,
Table of Density and Dimensional Standards Town Center District;
(c) for multi-family dwellings approved through the mixed use district (MXD)
zoning process, Section 3.4.5, the maximum density shall be that shown on
the approved preliminary development plan (PDP);
(d) for multi-family dwellings approved through the Planned Development District
(PDD) zoning process, Section 3.4.3, the maximum density shall be that
shown on the approved master plan.
5. Mid-rise multi-family dwellings shall comply with the following additional standards:
(a) In districts where a mixing of residential and non-residential uses is allowed,
such uses may include ground-level retail stores and personal service
establishments as incidental uses, to provide goods and services to residents
of the building. Greater amounts of retail and/or personal service
establishments may be permitted within mixed use center overlay districts,
subject to the provisions of 4.4.2 and Table 5.1-1 of this Ordinance.
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LDO Use Specific Standards
At the time of this report, the following use-specific standards of LDO Section 5.2.1(F) apply
if the subject site is developed with a multi-family use:

PROPOSED MODIFICATIONS TO TYPICAL LAND DEVELOPMENT ORDINANCE STANDARDS
Development within the Mixed Use Overlay District provides the opportunity for design
flexibility and reductions to typical Town of Cary LDO Standards. The applicant has proposed
the following modifications:


Streetscape Buffer
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o Proposed: 15 feet (Type C)
o LDO Standard: 30 feet (Type A)
Parking
o Proposed: 52 spaces (1.24 parking spaces per unit)
o LDO Standard: 95 spaces (2 parking spaces per dwelling unit plus 0.25 per
dwelling unit designated for visitor parking)
Applicant Justification for Parking Reduction:
The applicant submitted a parking analysis of Evergreen’s Senior Communities (see
table included below). The table reflects the number of residents with cars and the
number of units.
Evergreen Senior Community Portfolio
Parking Analysis (Sept, 2016)
Project Name
Location
Number
of Units
Azalea Gardens
Auburn Spring
Cedar Spring
Lions Spring
Silver Spring
Weatherstone
Spring
Willow Spring
Ashton Spring
Autumn Spring
Berkeley Spring
Garden Spring
Meadow Spring
Terrace Spring
Windsor Spring
Poyner Spring
Beaufort Spring
Timber Spring
Riverwood Haven
Powell Spring
Huntington Spring

Murfreesboro
Burlington
Wendell
Clayton
Zebulon
Cary

33
48
20
48
33
72

Number of
Residents with
a Car
16
28
12
44
25
37

Greenville
Ayden
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Beaufort
Garner
Clayton
Pittsboro
Wake Forest

33
25
48
36
33
33
48
39
42
48
48
60
48
84

7
16
41
20
9
17
31
26
27
36
45
47
46
60

Minutes
MinutesAcceptance:
Acceptance:Minutes
Minutesof
ofMar
Feb
Mar30,
23,
9, 2017
20176:30
6:30PM
PM (Consent
(ConsentAgenda)
Agenda)



Staff Observation: The applicant is seeking a reduction of 45% of the parking
required by the LDO. This rezoning request limits the use to age-restricted
apartments only and is not classified as a life care community. A life care community
provides for a greater variety of unit types and level of care and assistance for
residents. Staff note requirements for parking for a life care community are less than
parking for a multi-family community.
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Champion Tree (Impact to Critical Root Zone)
According to a tree survey conducted by the applicant, there are no champion trees
on the subject site. There is, however, a small champion tree located south of the
property on the adjacent lot near the shared property line (as shown on the
Preliminary Development Plan (PDP)). The applicant is proposing to disturb up to 50
percent of the critical root zone area located on the subject property. The LDO
requires that any disturbance exceeding 25 percent of the critical root zone receive
approval from the Town Council.

Notification
Notice of the public hearing on the proposed rezoning was mailed to property owners within
800 feet of the subject property, published on the Town’s website, and posted on the
subject property.
Neighborhood Meeting
A neighborhood meeting for the proposed rezoning was facilitated by Planning staff at Cary
Town Hall on November 2, 2016. According to the information submitted by the applicant,
14 nearby property owners attended the meeting. Questions and concerns expressed at
the meeting are provided in the meeting minutes submitted by the applicant.
Town Council Public Hearing (December 8, 2016)
Staff presented an overview of the rezoning request and preliminary development plan. The
applicant described the rezoning request. A speaker representing approximately 20
residents in the neighborhood to the north, addressed the Council at the public hearing. The
speaker shared concerns regarding the height of the proposed building, the traffic on Ryan
Road, property values, security, privacy, light pollution, flooding and environmental impacts.
Council asked staff to clarify LDO requirements for the maximum building height and the
maximum number of units proposed, and to discuss the allowed uses in the current zoning.
Staff noted that the maximum building height for the current zoning district is 35 feet for
buildings within 100 feet of a residential district and up to 50 feet for buildings more than
100 feet from a residential zoning district. The existing OI zoning district would allow for an
office building or other use permitted in the OI zoning district to be built on the site. Staff
also noted that the applicant has proposed a maximum of 42 units. Council further clarified
that the LDO requirements for lighting, stormwater and other items would be addressed at
the time of development plan review. Council also clarified that the Town cannot regulate
the cost of the proposed units.
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SUMMARY OF PROCESS AND ACTIONS TO DATE

Council encouraged the applicant to provide information illustrating the proposed building
height adjacent to the existing homes.
Council also asked for additional information regarding parking, location of the nearest
house, and information on the crosswalk. Additional information regarding these items is
included below.
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The applicant is proposing 52 spaces which is more parking than the requirement for a life
care community, but less than the multi-family requirement. Because this site is located in
the Mixed Use Overlay District, the applicant has the ability to request parking standards
different from typical LDO requirements, for council consideration.
Distance of Proposed Building to Nearest Existing Dwelling: The preliminary development
plan shows the location of the proposed building to be 63.5 feet from the property line. The
building could not be located closer than 50 feet to the property because the applicant is
proposing a 50-foot-wide buffer adjacent to the northern property line. The current
placement of the building is located approximately 108 feet from the dwelling.
Crosswalk: In response to citizen concerns about traffic on Ryan Road and the safety of the
existing crosswalk, council asked for more information. The applicant, as part of the
preliminary development plan, is proposing to relocate the crosswalk further south to line up
with the greenway connection to the Town of Cary Dunham Park.
Cross-section Illustrating the Building Height: The applicant has submitted a cross-section
illustrating the height of the proposed building and distance to the adjacent residential lots.
A copy of the cross-section is included as an attachment to the staff report.
Changes since the Town Council Public Hearing
The applicant has not proposed any changes to the application since the Town Council
Public Hearing.
Planning and Zoning Board Meeting (January 30, 2017)
Staff presented an overview of the case. Staff noted during the presentation that Ryan Road
is designated on the Comprehensive Transportation Plan as a Collector Road, which requires
a 60-foot right-of-way. The existing right-of-way on Ryan Road at the subject site is 50 feet.
The applicant will be required to dedicate additional right-of-way, consistent with the
Comprehensive Transportation Plan and Standard Specifications and Details, at the time of
development plan review. The applicant explained the proposed rezoning request. The
Planning and Zoning Board had questions regarding the impact to the critical root zone of
the champion tree on the adjacent parcel, the amount of parking proposed, and the required
screening along the northern property line adjacent to the detached dwellings.
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Parking: Council asked for more information regarding parking requirements. Specifically,
Council asked if the applicant was providing parking in accordance with the parking
standards required for a life care community. The following are the LDO parking
requirements for uses:
- Parking required for life care community use: 21-30 spaces
(requirement: 0.25 per resident, plus 1 space per each staff person)
- Parking required for multi-family use: 95 spaces
(requirement: 2 per dwelling unit (for one to two bedroom units), plus 0.25 per
dwelling unit for visitor parking)
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Regarding the proposed impact to the champion tree on the adjacent site, the board asked
if alternative paving materials (which would allow access to oxygen and water) could be
considered in the critical root zone for the champion tree. Staff indicated alternative
materials could be considered at the time of development plan review.

The board asked about the screening and opacity requirement for the buffer between the
subject site and the adjacent dwellings to the north. Staff explained the LDO requires a 40foot-wide Type A (opaque) buffer along the northern property line.
The board forwarded the case to Town Council with a unanimous recommendation for
approval.
CRITERIA FOR CONSIDERATION IN REVIEWING REZONINGS
Section 3.4.1(E) of the Land Development Ordinance sets forth the following criteria that
should be considered in reviewing rezonings:
1. The proposed rezoning corrects an error or meets the challenge of some changing
condition, trend or fact;
2. The proposed rezoning is consistent with the Comprehensive Plan and the purposes
set forth in Section 1.3 (LDO);
3. The Town and other service providers will be able to provide sufficient public safety,
educational, recreational, transportation and utility facilities and services to the
subject property while maintaining sufficient levels of service to existing
development;
4. The proposed rezoning is unlikely to have significant adverse impacts on the natural
environment, including air, water, noise, stormwater management, wildlife and
vegetation;
5. The proposed rezoning will not have significant adverse impacts on other property in
the vicinity of the subject tract; and
6. The proposed zoning classification is suitable for the subject property.
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The board asked the applicant to share information about their justification for the number
of proposed parking spaces. The applicant discussed their analysis of parking from their
other similar development projects (submitted as an attachment to the staff report). The
analysis indicated that approximately 67 percent of the residents in other similar
developments by the applicant had vehicles.

CARY COMMUNITY PLAN CONFORMANCE AND ANALYSIS
Under the draft Cary Community Plan, proposed rezoning cases will be evaluated against the
plan’s Future Growth Framework Map as well as the relevant policies contained in the plan.
Staff finds the following policies to be relevant to the analysis of this proposed rezoning:
LIVE Policies

Analysis
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Policy 2: Provide More Housing Choices for
All Residents
Policy 4: Provide the greatest variety of
Housing Options in Mixed Use Centers

Policy 5: Provide More Housing Choices for
All Residents

Policy 6: Encourage and Support the
Provision of Affordable Dwellings.

SHAPE Policies
Policy 3: Encourage Mixed Use
Development
Policy 4: Support and facilitate
Redevelopment and Infill Development

Policy 6: Provide Appropriate Transitions
Between Land Uses
Policy 8: Preserve and Maintain Cary’s
Attractive Appearance and Quality of
Development

ENGAGE: Goals from the Parks, Recreation
and Cultural Resources Master Plan

By amending the current zoning designation
that limits the site to Office & Institutional use
thereby limiting the type of residential
accommodation that can be constructed, the
alternative Mixed Use district allows for the
provision of a greater variety of housing types
to be developed allowing the site to be
developed to meet the needs of a broader
range of residents.
By amending the current zoning designation
that limits the site to Office & Institutional use
thereby limiting the type of residential
accommodation that can be constructed, the
proposed Mixed Use District allows for the
provision of a greater variety of housing types
to be developed allowing infill to support
alternative residential uses.
The rezoning proposed for this site explicitly
addresses Live policy 6 as it is requested as
part of a proposal to provide 42 senior
housing multi-family units.
Analysis
The proposed Mixed Use District allows for
the provision of a greater variety of residential
use types to be supported expanding the
types of permitted development and adding
increased residential variety to balance the
adjacent single family residential,
recreational, and commercial districts
allowing the infill to support more intense
residential uses.
Town of Cary design standards and Land
Development Ordinance requirements will
direct appropriate transitions, appearance,
and quality of development. In addition,
conditions offered by the applicant to exceed
LDO buffer standards provide greater
transitions between neighborhoods.
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Analysis
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According to the Parks, Recreation and
Cultural Resources Facilities Master Plan the
Dunham Park Greenway Connector runs
along the northern and western boundary of
the subject property, connecting to Dunham
Park which is adjacent to the subject property
on the west side. The Master Plan did not
propose the subject property for open space
conservation.
A recreation fund payment or park land
dedication will be required for residential
development in accordance with the Land
Development Ordinance.
Staff Observations: Staff notes that the tennis
courts in adjacent Dunham Park are lighted
and typically in use until 10:00pm. Based
upon the preliminary development plan, there
is proposed to be approximately 50’ of
separation between the senior housing
building and the tennis courts.

ENGAGE: Goals from the Historic
Preservation Master Plan
HPMP Goal 2: Preserve, Protect and
Maintain Cary’s Historic Resources

Analysis
According to the Historic Preservation Master
Plan there are no existing buildings on the
subject parcel.

MOVE Policies
Comprehensive Transportation Plan

Ryan Road is designated as a Collector.
Existing Road Cross Section: 34-feet back-of-curb to back-of-curb in a 50-foot right-of-way
Future Road Cross Section: 35-feet back-of-curb to back-of-curb in a 60-foot right-of-way
Sidewalks: 5-foot sidewalks on both sides of the road
Bicycle Lanes: 4-foot striped bike lanes on both sides of the road
Transit: There are no GoCary or GoTriangle routes operating directly along Ryan Road.
There are 3 GoCary routes (1, 2, & 6) within walking distance at the intersection of Maynard
Road and Cary Towne Boulevard.
Status of Planned Improvements by the Town of Cary: None
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PRCR Plan Goal 2: Provide Cary Citizens
with a highly functional safe, well
maintained greenway network that provides
recreation, transportation and education
opportunities and wildlife benefits.
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Summary Observations: The proposed rezoning is generally consistent with the Land use
Plan and the Cary Towne Center Mixed use overlay District.
STAFF EVALUATION - CONSISTENCY WITH THE DESIGN GUIDELINES FOR MIXED USE
CENTERS

Create A Sense Of Place: The PDP proposes gathering spaces central to the building on the
site. Further the PDP proposes greenway and sidewalk connections to adjacent sites.
Create Human Scale: The PDP does not include elevations, however, the site will be
evaluated at the time of development plan review for elements of human scale as described
in the LDO and Community Appearance Manual.
Connect Uses: The PDP indicates that a portion of a greenway connecting to the adjacent
Town of Cary Dunham Park will be constructed on the northern portion of the site. This will
provide direct access from the site to the adjacent Town of Cary Dunham Park. The subject
site is also located across the street from the Village Square shopping center which includes
various retail, restaurant, and service related businesses.
Provide Transitions: Transitions may be achieved both by providing gradual changes in the
intensity of uses and implementing buffers that exceed LDO standards. The PDP shows an
increased buffer between the proposed use and the detached dwellings to the north.
Reduce Parking Impacts: The applicant has proposed a modification to the parking
standards as specified in Chapter 7 of the LDO. The applicant’s justification for the
reduction in parking includes an analysis of other sites in the builder’s portfolio. The subject
property is conveniently located to nearby retail and restaurant uses in the Cary Village
Square as well as recreational uses in the Town of Cary Dunham Park.
Plan for Pedestrians, Bicyclists, and Transit Users: The PDP indicates sidewalk to be
installed along Ryan Road along subject property’s frontage. There will also be the
installation of a greenway along the northern side of the subject property which will connect
to the Town of Cary Dunham Park to the west. There are three (3) GoCary routes within
walking distance at the intersection of Maynard Road and Cary Towne Boulevard.
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Mixed Use Overlay District Design Principles
The Preliminary Development Plan (PDP) was evaluated by staff with the Mixed Use Overlay
District Design Principles. The following are staff’s observations of how the plan compares
with the principles:

Provide Open Space: The site is required to provide open space in accordance with Section
8.3.2 of the LDO which requires at least five hundred (500) square feet of open space for
each unit. Evaluation of compliance with open space requirements will occur at the time of
development plan review.
Approval Criteria
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In addition to the criteria for consideration in reviewing rezoning requests, property located
within the Mixed Use Overlay District shall be reviewed for compliance with the following
criteria from LDO Section 4.5.2 (E), as applicable:

2. Site Design
Staff Comment: The proposed buffer to the north and west exceeds the width and
planting requirements of the LDO which will help to reduce the impact of the
proposed four story building to the adjacent single family neighborhood to the north.
3. Expected Land Uses
Staff Comment: The proposed use of multi-family is a permitted use within the Cary
Towne Center Regional Activity Center and is supported by the Land Use Plan and
draft Cary Community Plan.
4. Public Spaces
Staff Comment: In-fill projects such as this that propose a single use on a small area
typically do not create a practical opportunity to provide formal outdoor spaces for
public use. The PDP, however, shows connections from the site to the adjacent Town
of Cary Dunham Park and provides small gathering areas on the site for its residents.
5. Scale and Context
Staff Comment: The proposed site will be required to meet the Town of Cary
architectural standards for multi-family developments.
APPLICANT’S JUSTIFICATION STATEMENT
Attached are the applicant’s responses to the justification questions contained in the
application form. Please note that these statements are that of the applicant and do not
necessarily represent the views or opinions of the Town of Cary.
#2254
History:
02/23/17

Town Council
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1. Intensity, Type and Mix of Uses
Staff Comment: The proposed use would add 42 multi-family units within the Cary
Towne Center Regional Activity Center. The proposed use adds a residential use in an
area with existing commercial, office, and residential uses.

ADOPTED
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GLENDA S. TOPPE & ASSOCIATES
Neighborhood Meeting Minutes for Rezoning Property on Ryan Road
Wednesday, November 2, 2016 Town Hall Town of Cary 6:30 PM
The meeting began with an overview of the proposed rezoning. The rezoning
proposes a maximum of 42 multi-family age-restricted units. The height of the
structure is four (4) stories. Buffers, a streetscape and greenway are planned for
the property. There are several gathering areas planned for the project. After an
overview of the proposed request and the rezoning process, a more detailed
explanation was given to the those in attendance of the proposed Preliminary
Development Plan (PDP).
QUESTIONS:
• Why are four (4) stories being proposed? The proposed building will have
elevators. The PDP shows extra building setback. We understand that other
the structures in the vicinity of the proposed rezoning are less than four (4)
stories, however we believe that the building setback and proposed buffer
provides an adequate transition between uses.
• Was a traffic study performed? No. Based on the number of units proposed, a
traffic study was not required by the Town. The residents talked the speed of
cars along this portion of Ryan Road. Currently the residents feel this presents
a safety concern for those living in the area of Ryan Road. One resident said
that the Town had been contacted about the concerns of the residents of the
speeding in the area. The residents said the Town came out and decided there
was no speeding problem. We offered to contact the Town to discuss the
issue, including the possibility of adding speed humps.
• Was an environmental study performed? No. One is not required by the Town.
The residents talked about deer and fox that are in the area.
• What type of buffer will be adjacent to the existing residential area? The LDO
requires a Type A Buffer. A Type A Buffer is opaque. The buffer is required to
be undisturbed. If the buffer type is not met with existing vegetation, additional
plant material will be required to be planted.
• A question was asked about property values. In our opinion the proposed
development will not negatively affect property values.
• There was a question about rental rates. The developer provided the rates of
the units.
• One resident said they would like to see the property be a Town of Cary park.
• One resident asked if approved what would the timeline be. The developer
responded by saying the end of 2018, the beginning of 2019.

Attachment: 16-REZ-31
Minutes
MinutesNeighborhood
Acceptance:
Acceptance:Minutes
Minutes
Meetingof
of
Minutes
Feb
Mar
Mar30,
23,
9, 2017
2017
(22546:30
6:30
: 16-REZ-31
PM
PM (Consent
(Consent
RyanAgenda)
Spring
Agenda)
Residential PDP)

LAND PLANNING, ZONING & ENTITLEMENT CONSULTANTS

Packet Pg. 403
249
271
399

4.5.f
4.3
4.1

Attachment: 16-REZ-31
Minutes
MinutesNeighborhood
Acceptance:
Acceptance:Minutes
Minutes
Meetingof
of
Minutes
Feb
Mar
Mar30,
23,
9, 2017
2017
(22546:30
6:30
: 16-REZ-31
PM
PM (Consent
(Consent
RyanAgenda)
Spring
Agenda)
Residential PDP)

• One resident summarized the concerns: Height of building, improve the safety
of the streets, and not wanting a blight at the entrance to our neighborhood.
• One resident wanted to know the width of the greenway. It will be a 20-foot
easement and 10-foot paved trail.
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ORDINANCE FOR CONSIDERATION

AN ORDINANCE TO AMEND THE OFFICIAL ZONING MAP OF THE TOWN OF CARY TO CHANGE
THE ZONING OF 1.74 ACRES OWNED BY GTT CORP, BY REZONING FROM OFFICE AND
INSTITUTIONAL (OI) TO MIXED USE DISTRICT (MXD) TO ALLOW A MAXIMUM OF 42 AGE
RESTRICTED MULTI-FAMILY DWELLINGS IN A FOUR-STORY BUILDING AS SPECIFIED ON AN
ASSOCIATED PRELIMNARY DEVELOPMENT PLAN (PDP). THE PROPERTY IS LOCATED IN THE
CARY TOWNE CENTER MIXED USE OVERLAY DISTRICT.
BE IT ORDAINED BY THE TOWN COUNCIL OF THE TOWN OF CARY:
Section 1: The Official Zoning Map is hereby amended by rezoning the area described as
follows:
PARCEL & OWNER INFORMATION
Property Owner
GTT Corp
The Village Square
PO Box 10007
Raleigh, NC 27605
Total Area

County Parcel Number
(10-digit)

Real Estate ID

Deeded
Acreage

0763886273

0145914

1.74 ±
1.74 ±

Section 2:
That this Property is rezoned from Office and Institutional (OI) to Mixed Use District (MXD)
subject to the individualized development conditions set forth in the “Ryan Spring
Residential Preliminary Development Plan” approved by the Town Council as of this date
and to be filed in the Planning Department, and to all the requirements of the Cary Land
Development Ordinance (LDO) and other applicable laws, standards, policies and guidelines,
all of which shall constitute the zoning regulations for the approved district and are binding
on the Property.
Section 3:
The conditions proposed by the applicant to address conformance of the development and
use of the Property to ordinances and officially adopted plans, to address impacts
reasonably expected to be generated by the rezoning, and to promote the public health,
safety and general welfare, and accepted and approved by the Town are set forth in the
“Ryan Springs Residential Preliminary Development Plan” approved by the Town Council as
of this date and to be filed in the Planning Department.

Rezoning Case #16-REZ-31
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Section 4: This ordinance shall be effective on the date of adoption.
Adopted and effective: February 23, 2017

______________________________
Date
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_______________________________________
Harold Weinbrecht, Jr.
Mayor
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Consistency and Reasonableness Statement for 16-REZ-31

In accordance with NCGS § 160A-383, Town Council must approve a Consistency and
Reasonableness Statement with regard to each rezoning case it hears.

Option A (recommended if rezoning 16-REZ-31 is approved):
CONSISTENCY AND REASONABLENESS STATEMENT
16-REZ-31 – Ryan Spring Residential PDP
THE TOWN COUNCIL OF THE TOWN OF CARY HEREBY STATES:
Section 1: Rezoning 16-REZ-31 is consistent with the Comprehensive Plan.
Section 2: The Town Council considers the adoption of rezoning 16-REZ-31 to
be reasonable and in the public interest based upon the information presented at
the public hearings and by the applicant, based upon the recommendations and
detailed information developed by staff and/or the Planning & Zoning Board
contained in the staff report, and considering the criteria of Section 3.4.1(E) and
4.5.2(E) of the Town of Cary Land Development Ordinance, because, among
other reasons, it enables the development of a four-story building with a
maximum of 42 multi-family dwellings.
Approved:
________________________________________
Harold Weinbrecht, Jr.
Mayor
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Staff Recommendation: Staff recommends that the Town Council approve Option A
or Option B related to consistency and reasonableness of rezoning 16-REZ-31 as
stated below:

______________________________
Date
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Option B (recommended if rezoning 16-REZ-31 is denied):
CONSISTENCY AND REASONABLENESS STATEMENT
16-REZ-31 – Ryan Spring Residential PDP
THE TOWN COUNCIL OF THE TOWN OF CARY HEREBY STATES:

Section 2: The Town Council considers the denial of rezoning 16-REZ-31 to be
reasonable and in the public interest based on the information presented at the
public hearings and by the applicant, based upon the recommendations and
detailed information developed by staff and/or the Planning & Zoning Board
contained in the staff report, and considering the criteria of Section 3.4.1(E) and
4.5.2(E) of the Town of Cary Land Development Ordinance, because, among
other reasons, the proposed rezoning does not correct an error or meet the
challenge of some changing condition, trend or fact.

Approved:
________________________________________
Harold Weinbrecht, Jr.
Mayor
______________________________
Date
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Section 1: Rezoning 16-REZ-31 is consistent with the Comprehensive Plan.
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Staff Report for Town Council
Meeting Date: February 23, 2017
Consideration of Amendment to Ordinance Regarding Public Transportation System
Purpose: Consideration of Amendment to Ordinance Regarding Public Transportation System
Prepared by: Christine Sondej, Transportation and Facilities Department

Executive Summary: Cary is one of the safest places to live, work and do business, and that includes on the
GoCary transit system. GoCary has experienced significant growth since its inception in 2001. As GoCary
continues to grow, it is important to take proactive measures to ensure continued success and maintain a
positive reputation for safe, reliable, and comfortable public transportation. An amendment to the Town Code
of Ordinances defining and prohibiting certain conduct and authorizing the manager or manager’s designee to
further define such prohibited conduct in a ‘Code of Conduct’ applicable to the GoCary system will address
unwanted transit passenger behaviors and allow for the continued excellence and safety of the GoCary system.
Recommendation: That Council (1) adopt the attached Ordinance amending the Code of Ordinances by adding
a new Sec. 22-81 ‘Safe and Orderly Use of Public Transportation System;’ and (2) find that rules of conduct
like those in the attached draft Code of Conduct embody the type of conduct that is prohibited and are
adequate and reasonable rules for the protection and regulation of the public transportation system.

Background: GoCary, the Town’s public transit system formerly known as C-Tran, was
established in 2001. It has grown from a small door to door program to a full-fledged
general public fixed route and door to door transit system providing nearly 2.5 million
passenger trips since its inception. GoCary has a reputation for safe, reliable, and
comfortable public transportation. According to a passenger survey conducted in late 2015,
the GoCary system ranked first among Wake County regional and local transit providers in
reliability, bus stop safety and amenities, bus cleanliness, onboard safety and security, bus
comfort, and courtesy and safety of bus operators.
Since its inception, GoCary has had a limited degree of passenger behavior rules, with minor
changes over time. These rules were vague and often difficult to enforce. At the
recommendation of the Town’s transit service contractor, to meet federal requirements, and
to proactively address future needs, a more formalized and enforceable passenger code of
conduct has been developed. As the system continues to grow, a passenger code of
conduct is an important tool to continue the excellence GoCary has historically provided and
reinforce proper passenger behaviors going forward on the GoCary system. The Town
Council has the authority to adopt adequate and reasonable rules to regulate public
transportation services pursuant to G.S. 160A-312 and 160A-76.
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Speaker: Christine Sondej, Transportation & Facilities Department

Discussion: As ridership grows on public transportation, so, too, can passenger issues.
While GoCary has experienced only a handful of past instances, a passenger code of
conduct is an important, proactive best practice tool to address unwanted passenger
behaviors and to continue the great public transportation service that GoCary provides.
State law provides the authority to adopt reasonable rules for public transportation systems.
This ordinance amendment prohibits certain intentional or willful and wonton conduct and
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Other regional and local public transportation providers have adopted passenger rules of
conduct to address passenger issues. The GoCary code of conduct will generally have the
same passenger expectations as these rules of conduct in the region, however the
organization will be improved to be more user-friendly and it will incorporate Town-specific
penalties and appeals processes.
Fiscal Impact: None.
#2181
History:
02/23/17
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authorizes the Town Manager, or his designee, to adopt and amend as needed a passenger
code of conduct further defining this prohibited conduct and establishing an enforcement
and appeal process to ensure continued success of the GoCary system. Generally the code
of conduct will address passenger behavior issues such as fare evasion, distracting bus
operators, disturbing or harassing other passengers, fighting, destroying property, and
creating safety hazards. A draft code of conduct is attached to the ordinance for Council’s
review. Staff recommends that Council find that rules of conduct like those in the attached
draft embody the type of conduct that is prohibited and are adequate and reasonable rules
for the protection and regulation of the public transportation system. The Manager, or his
designee, may amend this Code of Conduct as appropriate to ensure it continues to contain
adequate and reasonable rules.
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Ordinance Amendment
Town of Cary, NC

1. Section 22-81 of the Code of Ordinances, Town of Cary, North Carolina, is hereby
created to read as follows:
Sec. 22-81: Safe and Orderly Use of Public Transportation System
(a) The Town of Cary owns and operates a public transportation system (“System”).
To ensure the safety, security, comfort and convenience of all persons using
System the following conduct is prohibited on all real and personal property and
equipment of, or used by, System in the provision of System services (collectively,
“Facilities”). Prohibited conduct is intentional or willful and wonton conduct that:
i.
is illegal under any federal, state, or local law, regulation, or ordinance;
ii.
damages any Facilities or property of System employees or passengers,
or any other person using System services;
iii.
injures a System employee, any passenger, or any other person; or
iv.
substantially interferes with or tends to interfere with System services or
Facilities.
(b) The town manager, or the manager’s designee, is authorized to establish and,
from time to time, amend a “Code of Conduct” that further defines prohibited
conduct and other adequate and reasonable rules to protect and regulate those
who use System.
(c) The Code of Conduct is hereby incorporated by reference pursuant to NCGS 160A76(b) and shall be as effective as if set out in full herein.
(d) The Code of Conduct shall apply to the System both within and outside the
corporate limits of the Town, and may be enforced with the remedies available
under any provision of law.
(e) An official copy of the Code of Conduct shall be maintained for public inspection in
the office of the Town Clerk.
State law reference(s): G.S. 160A-312; 160A-76.
2. The Town Council hereby directs that a supplement to the Town Code of
Ordinances shall be prepared and printed reflecting these amendments.
3. Council hereby finds that the attached draft Code of Conduct constitutes adequate
and reasonable rules for the protection and regulation of the public transportation
system
Adopted: February 23, 2017
Effective: February 23, 2017
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Rules of Conduct

SECTION 1. PURPOSE
GoCary is a service of the Town of Cary, administered by its Transportation and
Facilities Department, through the efforts of a private contractor that manages and
operates the Town’s fixed route and demand response transit services. GoCary’s
mission is to provide safe, reliable, convenient, and efficient public transportation to Cary
and Wake County citizens and visitors.
These Rules of Conduct (‘Rules’) are designed to:


promote the health, safety and comfort of GoCary Riders and assure that
Facilities are safe, clean and accessible;



promote and facilitate the safe, efficient and proper use of GoCary Facilities and
Services;



protect GoCary Facilities, staff, and Riders; and



assure the payment of Fares.

These Rules describe conduct that is appropriate and conduct that is prohibited when on
or using GoCary Facilities and Services. These Rules also detail the procedures
GoCary will follow for ordering Riders who exhibit prohibited conduct off GoCary vehicles
and other Facilities and temporarily or permanently prohibiting such persons from using
GoCary Facilities and Services (‘Excluding’ such persons). They also describe the
process to be followed for appealing such Exclusion actions.
The Town of Cary may suspend, amend, modify, or revoke the application of any or all
of these Rules at any time as it deems necessary or desirable.
SECTION 2. OVERVIEW OF CONDUCT AND DEFINITIONS
Conduct.
All persons using GoCary Facilities and Services shall exhibit conduct that supports and
is consistent with the safe and orderly use of the GoCary public transit system in which
Riders of different ages and abilities travel in close proximity to one another on fixed
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route and door to door vehicles. Appropriate conduct (‘Appropriate Conduct’) means
that all persons using GoCary Facilities or Services shall:


listen to and follow the lawful orders and directives of GoCary Operators and
GoCary Supervisors;



obey written instructions GoCary posts;



pay the Fare; and



conduct themselves in ways that:
o

do not threaten their own health or safety or the health or safety of others;

o

do not unreasonably annoy, disturb, or intrude on the space of others;
and

o

do not unreasonably obstruct the aisles, seats, or doors of vehicles or
obstruct others from using or accessing Facilities or Services.

No person using GoCary Facilities or Services shall engage in prohibited conduct.
Prohibited Conduct is conduct that:
v.

is illegal under any federal, state, or local law, regulation, or ordinance;

vi.

damages any real or personal property of GoCary, Operator, any Rider, or any
other person;

vii.

injures an Operator, any Rider, or any other person; or

viii.

substantially interferes with or tends to interfere with GoCary Service or Facilities.

Specific Prohibited Conduct is more fully described below. A Person who exhibits
Prohibited Conduct may also be subject to criminal process or civil legal actions pursued
by GoCary or others.

Definitions. In addition to the definitions contained elsewhere in these Rules, the
following definitions apply.
Exclude, Excluded, Exclusion - means a Person may not enter upon or remain on
GoCary Facilities or use GoCary Services for a specified period of time.
Facilities - means all real and personal property and equipment of or used by GoCary in
the provision of GoCary Services. Facilities include, but are not limited to, bus shelters,
bus stops and transfer points, and areas inside and adjacent to such shelters, stops, and
points; buses and other vehicles and equipment; and signs.
Fare – means the lawful charges established by GoCary for the use of Facilities or
Services.
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Fare Media – means the various instruments and devices issued by or on behalf of
GoCary to use for the payment of Fare, including but not limited to farecards, passes,
transfers, tickets, and vouchers.
Operator – means the driver of a GoCary vehicle.
Person – means any individual, association, or entity.
Rider – means any Person using GoCary Facilities or Services.
Services – means GoCary fixed route and door to door and related services and such
other services as may be offered from time to time by GoCary.
Service Animal – means a guide dog, signal dog, or other animal individually trained to
work or perform tasks for an individual with a disability, including, but not limited to,
guiding individuals with impaired vision, alerting individuals with impaired hearing to
intruders or sounds, providing minimal protection or rescue work, pulling a wheelchair, or
fetching dropped items (49 CFR 37.3). Unless required by law, the term Service Animal
does not include a therapy animal or animal used for emotional support or comfort. The
term Service Animal does include a working dog or other animal of a law enforcement
agency.
Sound Production Device – means any device capable of producing sound including but
not limited to: radio, television, musical instrument, tape recorder, cassette or compact
disc player, speaker device or system, computer, computer tablet, smart phone, and any
sound amplifier or sound-producing device like those items listed, but excluding an
auxiliary aid or assistive device when utilized by a person with a disability as defined by
the Americans with Disabilities Act.
Supervisor – means the Town of Cary Transit Services Administrator or a GoCary
employee in a supervisory position. Supervisors are authorized to trespass a Person
from Facilities.
Vehicle – Any GoCary bus or other vehicle.
SECTION 3. PROHIBITED CONDUCT
Level I Prohibited Conduct includes:
1. Entry onto a Vehicle when a Person’s ability to function safely and in an orderly
manner is believed to be weakened or diminished by the consumption of alcohol
or by the taking of any drugs or other substance.
2. Entry onto a Vehicle, or causing a child to enter onto a Vehicle, when the child is
age 12 or under unless accompanied by a Person 16 years of age or older.
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3. Disturbing other Riders or the Operator or impeding, interfering with, or
obstructing the provision of safe, efficient, comfortable, clean, and hygienic
Service. This includes but is not limited to:
a. Refusing to vacate seats and areas designated by signs for senior
citizens and people with disabilities when requested by a senior citizen or
a person with a disability or by the Operator on behalf of such persons.
b. Using a Sound Production Device except when such Sound Production
Device is used with headphones or earphones such that sound from such
device is heard by the user only.
c. Standing when the Vehicle is in motion in front of the standee line at the
front of the Vehicle near the Operator’s seat.
d. Bringing any animal on a Vehicle unless such animal is caged. The cage
must be capable of being held in the lap of the Rider possessing the
animal. This prohibition does not apply to Service Animals.
e. Bringing on-board a Vehicle any packages, articles, or equipment that
cannot be safely carried by the Rider in one trip and that cannot be or are
not secured by the Rider outside of the aisle. Packages, articles, or
equipment may not block any exits or restrict the free and safe movement
of Riders. Strollers and carts are permitted provided they are collapsed,
secured by the Rider outside of the aisle, and do not block exits or restrict
the free and safe movement of Riders. This prohibition does not apply to
wheelchairs, crutches, canes, or other mobility aids or assistive devices.
f. Distracting, or attempting to distract, an Operator.
g. Engaging in canvassing, selling, or soliciting on or at a Facility.
h. Distributing any paper or other material on or at a Facility.
i. Changing a child’s diaper in a Vehicle.
j. Spilling food or drink, littering, or otherwise leaving trash or garbage on or
at a Facility.
k. Exhibiting personal hygiene that may cause a health or safety hazard.
l. Hanging or swinging from stanchions or other Vehicle equipment with feet
off the floor.
m. Hanging out, reaching out, or putting any item, article or other substance
outside of Vehicle windows.
n. Engaging in conduct that may cause a safety hazard.
Level II Prohibited Conduct includes:
1. Entry onto a Vehicle without payment of the Fare or display of Fare Media.
2. Entry onto a Vehicle using counterfeit or stolen Fare Media.
3. Destroying any property including marking, soiling, painting, inscribing, writing,
spray painting, or placing graffiti upon and Facility; removing, injuring, or
tampering with any Facility; or attempting to commit any of those acts, except as
specifically permitted or directed by GoCary.
4. Stealing or wrongfully taking any GoCary Facility or other property or the property
of another Person while on or using a Facility.
5. Disorderly or disruptive conduct, including:
a. Fighting.
b. Assaulting another or threatening to inflict bodily injury on another through
words or actions.
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6.

7.

8.
9.

c. Offensively touching another or using force on another without their
consent or intentionally injuring another.
d. Harassing another.
e. Screaming or shouting offensive and unwelcome words at another.
f. Stalking another.
Smoking or lighting any incendiary device, including a match, lighter, or torch on
a Vehicle; or using vapor products as defined by G.S. 14-313, including but not
limited to electronic cigarettes, on a Vehicle.
Bringing any items of a dangerous nature on-board a Vehicle. Items of a
dangerous nature include: pistols, guns, and other deadly weapons as defined in
G.S. 14-269(a); any knife having a blade of three inches or longer; BB gun; air
gun; paintball gun; airsoft gun; bow and arrow; flammable liquids; dangerous,
toxic, caustic, hazardous, or poisonous substances; sheet glass; and sharp
objects. Fencing foils must be sheathed and left at the front of the vehicle with
the Operator.
Obstructing or interfering with the Operator’s safe operation of the Vehicle.
Exposing any private part of a Person’s body (indecent exposure as defined in
G.S. 14-190.9).

SECTION 4. ENFORCEMENT OF THE RULES
The Operator may refuse entry onto a Vehicle to any Person who violates these Rules of
Conduct.
The Operator or a Supervisor may provide oral and written warnings and may eject
(order a Person to leave) or Exclude Persons from Facilities and suspend the use of
GoCary Services as follows:


If an Operator or Supervisor becomes aware that any Person is engaging in any
Prohibited Conduct, such Operator or Supervisor may give that Person an oral
First Warning to immediately cease engaging in the Conduct and/or not to
engage in the Conduct again. If the Person does not cease engaging in the
Conduct, or if the Person was engaged in any Level II Prohibited Conduct, then
the Operator or Supervisor may direct the Person to immediately leave the
Vehicle or other Facility.



If a Person fails or refuses to leave a Vehicle or other Facility after being directed
to do so by an Operator or Supervisor, then such Person is subject to arrest and
prosecution. Additionally, failing to leave a Vehicle or other Facility after being
directed to do so may also subject a Person to the Exclusion Procedure,
described in Section 5.

The remedy described in this section is not exclusive, and GoCary or any other person
may pursue such further legal action as applicable and appropriate. If a Person receives
more than three (3) First Warnings in any 30 day period, that Person may be excluded
from GoCary Facilities and Services for not less than 14 days or more than 24 months.
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SECTION 5. FACILITY EXCLUSION PROCEDURE

If a Person has failed or refused to follow an order to cease Prohibited Conduct and
GoCary determines that an individual should be excluded from GoCary Facilities and/or
Services, or that conditions should be placed on the Person’s continued use thereof, the
process is as follows:
A. The GoCary General Manager or designee will issue an Exclusion Order to the
Person stating the reasons for the exclusion, the time period of the exclusion, and the
Facilities and/or Services to which the Exclusion Order applies. In general, Level I
Prohibited Conduct may result in exclusion for not less than 14 days or more than 3
months and Level II Prohibited Conduct may result in exclusion for not less than 90 days
or 24 months. Repeated instances of Prohibited Conduct will result in longer exclusion
periods. If continued use of Facilities and/or Services is made subject to safety
conditions or restrictions (e.g. presence of a parent or guardian in the case of a juvenile;
accompaniment by a personal care attendant or aide), a conditional Exclusion Order
may be issued specifying that the Person will be subject to exclusion unless the imposed
restrictions are complied with. The Exclusion Order may be issued verbally; however,
any verbal notice will be followed by a written Exclusion Order.
B. The written Exclusion Order shall also advise the Person of his/her right to appeal the
decision and include a copy of the appeal procedure. The GoCary General Manager
shall provide a copy of the written Exclusion Order to the Town’s Transit Services
Administrator and will inform appropriate staff about the reasons for and length of the
exclusion.
C. If an appeal is not filed by the excluded party within ten (10) business days from the
commencement of the exclusion, the right to appeal terminates and the Exclusion Order
is final.
APPEALS
A. Any Person Excluded from GoCary Facilities or Services may appeal such Exclusion
Order by submitting a written Notice of Appeal to the Transit Services Administrator at
the following address: 316 N. Academy Street, Cary, NC 27513.

Such Notice of Appeal must be submitted within ten (10) business days from the date of
the Exclusion Order. The Notice of Appeal shall state with specificity the grounds for the
appeal and all the facts that the Excluded Person believes are relevant to the appeal.
The Transit Services Administrator shall review and may uphold, reconsider, or modify
the Exclusion Order and shall make his/her decision in writing within fifteen (15)
business days of receipt of the Notice of Appeal. Exclusion Orders shall remain in effect
pending an appeal.
B. Should the Excluded Person wish to appeal the decision of the Transit Services
Administrator, the Excluded Person may appeal the Transit Services Administrator’s
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decision to the Town Manager by filing a written Notice of Appeal of Transit
Administrator’s Decision within ten (10) days of the date of the decision of the Transit
Administrator at the following address: 316 N. Academy Street, Cary, NC 27513.

The Town Manager or designee shall hold a hearing within thirty (30) business days after
the appeal has been filed. A notice of the hearing including a statement of the time,
place, and nature of the hearing shall be mailed to the Excluded Person by the Town’s
Transit staff. The Excluded Person shall attend the hearing and may be represented by
counsel and/or accompanied by a representative and one attendant. The Appeals
Hearing is an administrative meeting and is NOT a public meeting. All decisions by the
Town Manager or designee are final.

NON-COMPLIANCE WITH EXCLUSION ORDER: TRESPASSING
If any Person subject to an Exclusion Order enters the specified Facilities or Services
before the termination date listed in the Exclusion Order, that Person shall be
trespassing and is subject to arrest and prosecution.
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Staff Report for Town Council
Meeting Date: February 23, 2017
Condemnation Resolutions to Secure Necessary Easements for the Raw Water Transmission Parallel Pipeline
Project
Purpose: Consideration of Approval of Condemnation Resolutions to Secure Necessary Easements for the Raw
Water Transmission Parallel Pipeline WT1194
Prepared by: Leonard Scarborough, Transportation and Facilities Department
Donna Lunsford, Real Estate Manager

Executive Summary: Staff has been working with property owners to secure easements necessary for water
line construction of WT1194 Raw Water Transmission Parallel Pipeline Project. To ensure the project schedule
is not compromised, staff requests approval and execution of the attached resolutions authorizing
condemnation.
Recommendation: That Council approve the attached resolutions authorizing condemnation to acquire certain
property of Joel L. Williams et al at US Highway 64 East; Colin MacNair, Jr. and wife Bridget G. MacNair et al at
10580 US 64 Highway East; Cornelia Clark et al at 11492 US Highway 64 East; Harrison Jones and wife
Phyllis L. Jones et al at 11942 US Highway 64 East; Emory L. Williams and wife Sandy M. Williams et al at 93
East Deer Run; Rajendra S. Rathore and wife Sachi D. Rathore et al at 12190 US Highway 64 East; Tee To
Green Property Investment, LLC et al at 3501 US 64 Highway; Phyllis L. Wagner and husband Jerry Wagner et
al at 3435 US 64 Highway West; and Phillip Eugene Russell and wife Jeanne Young Russell et al at 3416 US
64 Highway West.

Background: The Town is committed to delivering high quality water through a safe and
reliable system. This project is part of a continuing effort by the Town to expand and improve
the capacity of the Cary/Apex Water Treatment Facility (CAWTF) to meet long-term water
service needs of southwestern Wake County for many years to come. The addition of this
new raw water transmission line is expected to meet the ultimate build-out capacity of the
plant as well as provide a back–up resource should there be a failure or other maintenance
activities involving one of the existing raw water pipelines.
The project includes installation of 33,000 linear feet, or over six miles, of 42-inch diameter
pipeline located in Chatham and Wake Counties along US Highway 64 between Jordan Lake
and the CAWTF. The project will begin at Everett Jordan Lake running parallel along the
southern right of way of US 64 East, thence crossing US Highway 64 West at the American
Tobacco Trail, thence paralleling the Duke Energy transmission line to the Cary/Apex Water
Treatment Plant on Wimberly Road. The location map below shows the project limits.
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Discussion: Negotiations have been productive and staff has been working towards
reaching amicable settlements with the affected owners. There have been numerous
conversations and correspondence with the affected property owners and it is hopeful that
settlements will be reached. To ensure the project schedule is met, condemnation may be
necessary. Staff will continue negotiations to reach mutually agreeable settlements with the
affected property owners while the condemnation process proceeds.
The owners and properties affected are as follows:
Chatham County Parcels
Joel L. Williams et al
US 64 Highway East
Apex, NC 27523
PIN# 9792920860
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Colin MacNair, Jr. and wife Bridget G. MacNair et al
US 64 Highway East
Apex, NC 27523
PIN# 0702411712
Cornelia Clark et al
11492 US Highway 64 East
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Apex, NC 27523
PIN# 0702520400

Emory L Williams and wife Sandy M. Williams et al
93 East Deer Run
Apex, NC 27502
Pin# 0702720000
Rajendra S. Rathore and wife Sachi D. Rathore et al
12190 US Highway 64 East
Apex, NC 27502
PIN# 0702934320
WAKE COUNTY PARCELS
Tee To Green Property Investment, LLC et al
3501 US 64 Highway West
Apex, N.C. 27523-8446
PIN#0722047652
Phyllis L. Wagner and husband Jerry Wagner et al
3435 US 64 Highway West
Apex, NC 27523-8445
PIN#0722152047
Phillip Eugene Russell and wife Jeanne Young Russell et al
3416 US 64 Highway West
Apex, NC 27523-6781
PIN# 0722168013
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Harrison Jones and wife Phyllis L. Jones et al
11942 US Highway 64 East
Apex, NC 27502
PIN# 0702721590

Phillip Eugene Russell and wife Jeanne Young Russell et al
3416 US 64 Highway West
Apex, NC 27523-6781
PIN# 0722252753
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Fiscal Impact: For parcels where condemnation does become necessary, the Town will incur
the cost of eminent domain proceedings which are estimated to be initially between $1,600
and $5,000 per parcel and will be paid from existing and available funding within the
WT1194 Raw Water Transmission Parallel Pipeline Project. WT1194 appropriations to date
total $22,250,000. Expenditures/encumbrances to date total $2,602,885 leaving an
available balance of $19,647,115 with the majority of this balance dedicated to
construction.
#2233
Town Council
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Staff Report for Town Council
Meeting Date: February 23, 2017
16-A-21 Vinay N & Anupama Chirnalli Annexation
Purpose: Conduct public hearing on a proposed annexation and consider action on proposed ordinance.
Prepared by: Wayne Nicholas, Planning

Executive Summary: Request by property owner(s) to annex property located at unaddressed property off
Morrisville Parkway (approximately 400 feet west of the Morrisville Parkway and Weldon Ridge Boulevard
intersection).
Associated Case(s): None.
Recommendation: That Council conduct a public hearing and consider action on the requested annexation.

Background: Owners of property located outside of the corporate limits of the Town that
desire to develop using Town utilities or that otherwise desire to be located in the corporate
limits must first petition to be annexed, pursuant to the requirements of either NCGS
Chapter 160A, Article 4, Part 1, when their property is contiguous to the corporate limits, or
to NCGS Chapter 160A, Article 4, Part 4, when their property is not contiguous to the
corporate limits. In either case, council must conduct a public hearing on the annexation
request prior to taking action. At the public hearing on a request for contiguous annexation,
such as this, the owner may speak and allege that the Petition contains an error, and any
Town resident may speak and question the necessity for the annexation.
Once property is annexed, the property and its citizens become subject to all the laws,
ordinances, and regulations of the Town and are entitled to receive the Town’s services (fire
and police protection, solid waste, utilities, etc). If the annexed property is located in an
area served by a rural fire department, the Town may also be required to assume a
proportionate share of any debt related to equipment or facilities of the rural fire
department. If the property is located outside of the Town’s extraterritorial jurisdiction, the
property owner must also submit a rezoning application in order to establish initial Town
zoning designation upon annexation.
Discussion: The owners of the following property filed an annexation petition with the Town
on 11/2/2016.
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Speaker: Wayne Nicholas, Planning

OWNER(S) AND PARCEL INFORMATION:
Property Owner(s)
Address List
Vinay N & Anupama
Chirnalli

Property
Location
Unaddressed
property off

Wake County
Parcel
Number
(10-digit)

Wake
County
Real
Estate ID

Deeded
Acreage

0724570236

0378132

.64
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4015 Strendal Drive
Cary, NC 27519

Morrisville Parkway
Total Deeded Acres

.64

As required by statute, the Town Clerk has certified that the Petition is valid. The Town
Council adopted a Resolution calling for the public hearing on 1/24/2017.
The following information may be useful as council decides whether to grant the requested
annexation.
ZONING & PROPOSED USE:
Current Zoning: Planned Development District (PDD) Major - Weldon Ridge
Acreage: 0.64 plus 0.0 adjacent right of way = 0.64 total acres
Contiguous to Primary Corporate Limits: Yes; 98% (excluding satellite town limits)
Existing Use: Vacant
Proposed Use: Residential (parcel to be combined with adjacent property)
Active Associated Case(s): None
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VICINITY MAP

UTILITIES:
Water: Adjacent to site
Sewer: 90 feet East
DISTRICTS & TAX VALUE:
Fire District: Morrisville Fire District
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Voting District: A
Tax Value: $6,080
The ordinance that council will consider for adoption at this meeting is attached.
#2257
History:
02/23/17

Town Council
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Planning Manager Nichols presented staff’s report.
Weinbrecht opened the public hearing and no one spoke.
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16-A-21
Vinay N & Anupama Chirnalli
AN ORDINANCE ANNEXING LANDS CONTIGUOUS TO THE MUNICIPAL BOUNDARIES
OF THE TOWN OF CARY
WHEREAS, the Town Council has been petitioned under G.S. 160A-31 to annex the
area described below in Section 1 (the “Annexation Area”); and
WHEREAS, the Annexation Area is contiguous to existing Town limits; and
WHEREAS, the Town Clerk of the Town of Cary certified the sufficiency of said Petition,
the same being duly made after investigation; and
WHEREAS, on 1/24/2017, the Town Council of the Town of Cary ordered a public
hearing on the question of said annexation and Notice of a Public Hearing was published as
required by law, which publication may have been on the Town of Cary website; and
WHEREAS, the matter came for public hearing before the Town Council of the Town of
Cary on 2/23/2017, at which time the owner of the Annexation Area and all Town residents
were allowed to be heard; and
WHEREAS, the Town Council finds that the Petition above mentioned meets all the
requirements of G.S. 160A-31.
NOW, THEREFORE, BE IT ORDAINED by the Town Council of the Town of Cary, North
Carolina that:
Section 1. The Annexation Area described below is hereby annexed to and made a
part of the Town of Cary, effective on the date written below with a condition that the
property owner connect to Town of Cary utilities based upon the Town’s policy(ies) in place
on the effective date of this ordinance.

Attachment:
Minutes
Minutes
16-A-21
Acceptance:
Acceptance:
OrdinaceMinutes
Minutes
(2257 :of
of
16-A-21
Feb
Mar
Mar30,
23,
9,Vinay
2017
20176:30
N6:30
& Anupama
PM
PM (Consent
(Consent
Chirnalli
Agenda)
Agenda)
Annexation)

5.1.c
4.3
4.1

ANNEXATION AREA:
Wake County Parcel Identification #0724570236;

Annexation Case #16-A-21
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Section 2. That from and after the effective date of this ordinance, the Annexation
Area and its citizens and property shall be subject to all debts, laws, ordinances and
regulations in force in the Town of Cary, and shall be entitled to the same privileges and
benefits as other parts of the Town. The Annexation Area shall be subjected to municipal
taxes according to G.S. 160A-58.10.
Section 3. The Mayor of the Town of Cary shall cause an accurate map of the newly
annexed territory together with a copy of this ordinance, duly certified, to be recorded in the
Office of the Register of Deeds of Wake County and in the Office of the Secretary of State of
North Carolina.
Section 4. Pursuant to G.S. 160A-22, the Town Clerk is directed to update the Official
Town Map (“Map”) by drawing in the territory annexed, or setting out the boundaries in a
written description, or showing the current Town boundaries by a combination of these
techniques.
Section 5. Pursuant to G.S. 160A-23, the boundaries of Electoral District A are
hereby revised to account for and include the territory annexed, and the Official Town Map
of Electoral Wards is hereby amended to include the annexed territory in the said Electoral
District. A copy of the Map shall be delivered to the Wake County Board of Elections as
required by G.S. 163-288.1.
Adopted this the ___ day of _____, 2017.

__________________________________
Harold Weinbrecht, Jr., Mayor
ATTEST:
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The Annexation Area also includes all intervening streets, street rights-of-way, creeks, rivers,
rights-of-way of any railroad or other public service corporation, or lands owned by the State
of North Carolina or any of its political subdivisions.

________________________
Virginia H. Johnson, Town Clerk

Annexation Case #16-A-21
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Staff Report for Town Council
Meeting Date: February 23, 2017
16-REZ-24 Trimble Avenue Residential Rezoning
Purpose: Conduct public hearing on proposed rezoning request
Prepared by: Katie Drye, Planning

Executive Summary: The applicant has requested the Town consider an amendment to the Town of Cary
Official Zoning Map by rezoning approximately 2.58 acres, owned by Bethel Baptist Church of Cary, located at
113 Trimble Avenue, from Residential 40 (R-40) to Transitional Residential Conditional Use (TR-CU) with zoning
conditions that include limiting the use to detached dwellings and townhomes, adding architectural
requirements, specifying that only detached dwellings would front on Trimble Avenue, and proposing a fence
along the rear property line.
Planning and Zoning Board Recommendation: The recommendation will be provided to Town Council following
the P&Z Board meeting.
Recommendation: That Council conduct a public hearing on the proposed rezoning request and forward to the
Planning and Zoning Board. Staff will provide a recommendation on the rezoning request when the case is
brought back to Council for action.
Note: The purpose of the rezoning is to determine whether or not the land uses and densities allowed in the
proposed zoning district are appropriate for the site. Technical design standards of the Land Development
Ordinance are addressed during review of the development plan.

SUBJECT PARCELS
Property Owner
Bethel Baptist Church of Cary
PO Box 383
Cary, NC 27512
Total Area

County Parcel
Number
(10 digit)

Real Estate ID

Deeded Acreage

0753855229

0024049

2.58 ±
2.58 ±
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Speaker: Katie Drye, Planning
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OVERVIEW
Applicant
Applicant’s Contact
Acreage
General Location
Schedule
Existing Zoning District(s)
Existing Zoning
Conditions
Proposed Zoning
District(s)
Proposed Zoning
Conditions

Bethel Baptist Church of Cary
(Property Owner)
William Hood
302 Jefferson St., Suite 225
Raleigh, NC 27603
2.58 ±
113 Trimble Avenue (on the east side of Trimble Avenue,
approximately 400 feet south of W. Chatham Street)
Town Council
Planning & Zoning
Town Council
Public Hearing
Board
February 23, 2017
TBD
TBD
Residential 40 (R-40)
Watershed Protection Overlay District (Swift Creek sub-district)
None
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Transitional Residential Conditional Use (TR-CU)
Watershed Protection Overlay District (Swift Creek sub-district)
1. The permitted uses are limited to detached dwellings or
townhomes.
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2. There shall be no more than five (5) dwelling units per
townhome building.
3. At the time of development plan review, architectural
elevation drawings will be submitted for the front elevation
of proposed townhomes that addresses a street to
demonstrate compliance with the following requirements:
a. Each townhome unit shall have the appearance of a
maximum of two (2) stories in height and there shall
be no windows above the second story.
b. The minimum roof pitch for buildings shall be five
and twelve (5/12) or greater, except for full shed
dormers.
c. Each townhome building shall provide a minimum
of twenty percent (20%) masonry exterior on the
front elevation.
d. Each townhome unit shall be offset from the
adjacent units (with no minimum).
e. Each unit shall have a covered front stoop or porch.
f. Each townhome building shall provide a minimum
of two (2) exterior materials on the front elevation
from the following options: brick, stone, cultured
stone, shakes, siding (lap and Sturbridge).
4. Within two (2) weeks after the final subdivision plat for
each phase of the residential community (“Community”) is
recorded, the developer of the Community shall record with
the applicable Register of Deeds Office a Declaration of
Covenants, Conditions, and Restrictions (“Declaration”)
restricting that phase of the Community. The Declaration
shall provide that the architectural conditions contained in
Condition 3 hereof apply to development within the
Community (“architectural restriction”). Prior to request for
any certificate of occupancy, the owner shall provide to the
Town an opinion letter from an attorney, licensed to
practice in North Carolina, that the Declaration was
recorded, that the architectural restriction was included in
the Declaration, and that the Declaration was drafted in a
form that the attorney, in his/her exercise of customary
professional diligence, would reasonably recognize as
compliant with applicable law.
5. No townhouses will have lot frontage on Trimble Ave. (For
clarification, no townhomes shall front on or back up to
Trimble Ave.)
6. A six-foot (6’) high closed fence shall be constructed in the
required forty-foot (40’) buffers (i.e. that area / buffer
between proposed townhomes and existing, adjacent
homes).
Town Limits
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Staff Contact

Katie Drye, AICP
919-469-4085
Katie.drye@townofcary.org

The proposal seeks to rezone the subject property to permit an increase in residential
density and allow a different dwelling type (townhomes). The current zoning, Residential 40
(R-40), allows 1.08 dwellings per acre; the requested Transitional Residential Conditional
Use (TR-CU) zoning allows six (6) dwellings per acre. The applicant has proposed conditions
to limit the land use to detached dwellings and townhomes, and specifying only the
detached dwellings will have lot frontage along Trimble Avenue. The zoning conditions also
include architectural requirements and a proposed fence along the rear of the site (adjacent
to the existing homes to the east).
The rezoning application for the subject property was submitted on July 29, 2016 and also
included a request for a Comprehensive Land Use Plan Amendment. The application
requested to rezone the subject property to RMF-CU and to amend the Comprehensive Plan
designation from Low Density Residential to Medium Density Residential. The change from
Low Density Residential to Medium Density Residential was requested because the LDO in
effect at the time of application submittal had a provision that did not permit RMF zoning in
areas designated as Low Density Residential on the Land Use Plan. On August 17, 2016 the
applicant withdrew their Comprehensive Plan Amendment and placed the rezoning
application on hold so that the application could be considered after the adoption of the
Cary Community Plan (the Town’s new Comprehensive Plan). The applicant resumed activity
on the rezoning application in November 2016, with the intention of scheduling the case for
a public hearing before the Town Council in February 2017. After two neighborhood
meetings, the applicant chose to amend their request from RMF-CU to TR-CU with additional
zoning conditions. The new Comprehensive Plan was adopted by Council on January 24,
2017. Because the Comprehensive Plan does not include “Low Density Residential” as a
land use designation, among the amendments to the LDO adopted on January 24, 2017
was an amendment removing the prohibition against RMF or TR zoning districts in areas
designated “Low Density Residential.”
The subject property, which is owned by Bethel Baptist Church of Cary, is currently vacant.
The southern portion and eastern property border of the site is wooded (wooded area is
approximately two-thirds of the site). The northwestern portion of the site is an open field.
The site is adjacent to the Savon Heights neighborhood to the east (zoned R-12). The
properties to the north (zoned R-20) and south (zoned R-40) are both improved with
detached dwellings. The properties on the opposite side of Trimble Avenue are zoned R-8
(these lots are part of a five (5) lot subdivision named North Meadow) and contain detached
dwellings. The North Meadow lots are adjacent to and north of the Scottish Hills North
subdivision which is also zoned R-8.
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SUMMARY OF REQUEST

Immediately north of the site is vacant property. Palmetto Drive, which was shown on a plat
recorded in 1969 as part of the Savon Heights neighborhood, currently stubs to the edge of
the Savon Heights neighborhood. In 1982, Bethel Baptist Church proposed to construct a
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The Town does not show a Palmetto Drive extension on the Comprehensive Transportation
Plan and has not otherwise reserved this property for right-of-way. Because the deeded area
to the north of the subject property is owned by the Town in fee simple and has never been
designated by the Town as right-of-way, any future developer of the subject property would
not be required to construct a Palmetto Drive extension.
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parking lot expansion, which was approved by Town Council. The approved plan required
right-of-way dedication and construction of one half of Palmetto Drive from the existing stub
of Palmetto Drive to Trimble Avenue. The church was required to hold an active Letter of
Credit for the road improvements starting in March 1984. The parking lot expansion was
never constructed, and in June 1995 Bethel Baptist Church asked the Town to “close the
dedicated r/w, crossing our property, that fronts on Trimble Avenue.” Staff can find no
record evidence that any right-of-way was actually dedicated by the church. On July 13,
1995, the Town Council (at the request of the applicant) approved the release of the
requirement for the letter of credit, but not the requirement that right-of-way be dedicated.
However, on September 28, 1995, the church deeded the area in question to the Town in
fee simple (Deed Book 6689, Page 948), rather than dedicate the area as right-of-way.

Figure 1 Vicinity Map of Site Showing Neighboring Subdivisions and Zoning Designations

Community Development Block Grant (CDBG) Annual Action Plan
The Town of Cary is a Community Development Block Grant (CDBG) “Entitlement
Community,” which means the Town receives funding from the United States Department of
Housing and Urban Development (HUD). CDBG funds can be used for a variety of activities
prescribed by HUD with funding support for individual projects determined by the Town.
These activities include economic development, social services, and public utilities, in
addition to support for affordable housing. Each year the Town adopts, after opportunity for
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The FY2017 Community Development Block Grant (CDBG) Annual Action Plan was adopted
by the Town Council on April 28, 2016. The Annual Action Plan commits $175,000 in
funding in principle, to Habitat for Humanity (the intended purchaser of the subject site) to
acquire the 2.58 acre tract that is the subject of this rezoning case for the purpose of
constructing single-family homes. Habitat has proposed the purchase of the parcel from
the applicant with the intention of undertaking a future housing development. CDBG funding
support from the Town for any future development on the site by Habitat will be contingent
on rezoning approval by the Town Council and Habitat choosing to exercise its option to
purchase the property. Should the rezoning not be approved or Habitat decline to purchase
the land or the project be withdrawn, the Town has the option to transfer the potential CDBG
funding contribution to another Habitat property in Cary, to another entity, or to another
project or project type altogether.
The Town chose to provide funding to the Habitat project after a competitive process in
which proposals for funding were received from a number of non-profit entities for different
project types. The Town has identified support of residential homeownership opportunities
on infill sites as a key priority of the Cary Community Plan and the current proposal by
Habitat would meet that objective as well as making a contribution to meeting the identified
affordable housing shortage in Cary. However, there is no zoning condition that requires
Habitat to purchase the property.
PROCESS AND ACTIONS TO DATE
Notification
Notice of the public hearing on the proposed rezoning was mailed to property owners within
800 feet of the subject property, published on the Town’s website and posted on the subject
property.
Neighborhood Meetings
A neighborhood meeting for the proposed rezoning was facilitated by Planning staff at Cary
Town Hall on December 7, 2016. According to the information submitted by the applicant,
115 nearby property owners attended the meeting. Questions and concerns expressed at
the meeting are provided in the meeting minutes submitted by the applicant. At the time of
the neighborhood meeting, the rezoning application proposed the property be rezoned to
Residential Multi-Family Conditional Use (RMF-CU) with a maximum of 23 units. At the
neighborhood meeting, neighbors expressed concerns regarding stormwater and flooding,
the proposed density, the housing type (only townhomes), and existing traffic problems on
Trimble Avenue.
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public comment, an Annual Action Plan which assesses and identifies projects for the use of
CDBG funds.

The applicant held a second neighborhood meeting on January 12, 2017 at Bethel Baptist
Church of Cary. At the meeting, the applicant proposed changing the rezoning request from
RMF-CU to Transitional Residential Conditional Use (TR-CU) with a mixture of detached
dwellings and townhomes (which would reduce the maximum density permitted for the site).
Questions and concerns from the nearby property owners were similar to those from the first
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neighborhood meeting. They included concerns about stormwater and flooding in the area,
concerns regarding the lot size, housing type (townhomes), density, and traffic.
Since the neighborhood meetings, the applicant revised their application to change the
zoning designation request from RMF-CU to TR-CU with additional conditions to include
limiting the land use to detached dwellings and townhomes, adding architectural
requirements, specifying that only detached dwellings would have lot frontage on Trimble
Avenue, and proposing a fence along the rear of the property (adjacent to the existing
detached dwellings to the east).
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Attached are the applicant’s responses to the justification questions contained in the
application form. Please note that these statements are that of the applicant and do not
necessarily represent the views of opinions of the Town of Cary.
SITE CHARACTERISTICS AND CONTEXT
Streams: Cary’s most recent GIS maps do not indicate the presence of streams on the
subject property. Field determination of such features shall be required at the time of
development plan review.
Adjacent Zoning and Land Uses:
Property

Zoning

Overlay District

Land Use

North

Residential
40 (R-40)

Vacant

South

Residential
40 (R-40)

East

Residential
12 (R-12)

West
(opposite side of
Trimble Avenue)

Residential
8 (R-8)

Watershed Protection
Overlay District
(Swift Creek sub-district)
Watershed Protection
Overlay District
(Swift Creek sub-district)
Watershed Protection
Overlay District
(Swift Creek sub-district)
Watershed Protection
Overlay District
(Swift Creek sub-district)

Detached
Dwelling
Detached
Dwellings
(Savon Heights)
Detached
Dwellings (North
Meadow)

EVALUATION OF REZONING REQUEST UNDER CARY COMMUNITY PLAN
Proposed rezoning cases are evaluated against the Future Growth Framework Map and
relevant policies contained in the Cary Community Plan. Both are evaluated below.
Future Growth Framework Map
The Cary Community Plan Future Growth Framework Map outlines the long term physical
structure and neighborhood character envisioned for Cary over the next two decades. The
Future Growth Framework map locates the subject parcel on Trimble Avenue within the
Heritage Neighborhood area close to the Downtown district. Heritage Neighborhoods are
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pre-dominantly “residential in nature and are characterized by broad housing mixes
encompassing a wide variety of unit sizes, lot sizes, house types and densities. Typical
zoning types would be R-8, R-12, TR, RMF & PDD”. The Cary Community Plan Live policies
support the use of denser zoning classifications on Heritage infill sites as these will tend to
increase the range of housing options available to residents.
Relevant Plan Policies and Appendices

Policy 7: Ensure the Economic
Growth and Vitality of
Downtown

ANALYSIS

The proposal directly addresses LIVE policies 1, 2, 3,
and 5 and will support their policy objectives by
providing a mix of housing on an existing vacant infill
site, thereby increasing housing choice for residents;
creatively developing a vacant infill site and proposing
a development which is sympathetic to the character
of the surrounding neighborhoods.

The rezoning addresses WORK policy 7 by providing a
direct economic boost through increased local
expenditure and household asset formation during the
construction and sales phase of the development and
by providing a mix of housing options for potential
future employees for local businesses operating in the
downtown area.

ENGAGE: Goals from the Parks, Recreation and Cultural Resources Master Plan
According to the Parks, Recreation and Cultural
Resources Facilities Master Plan no park site is
Goal 1: Maintain a diverse and
proposed in the vicinity of this parcel, and the parcel
balanced park and open space
was not proposed for open space conservation. The
system as the Town of Cary
subject property is located within 1 mile of Annie Jones
grows
Park and Dorothy Park, and is within 1.25-1.5 miles of
Bond Park. Higgins Greenway is located a little over .5
Goal 2: Provide citizens with a
mile northeast of the property.
highly functional, safe and wellmaintained greenway network
A recreation fund payment or park land dedication will
that provides recreation,
be required in accordance with the Land Development
transportation, and education
Ordinance. Staff has recommended that a recreation
opportunities and wildlife
fund payment be made for this site in lieu of a land
benefits opportunities.
dedication.
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POLICY
LIVE Policies
Policy 1: Maintain
Neighborhood Character
Policy 2: Provide More Housing
Choices for All Residents
Policy 3: Provide More Housing
Options In New Neighborhoods
and Developments
Policy 5: Support Residential
Development on Infill and
Redevelopment Sites
WORK Policies

ENGAGE: Historic Preservation Master Plan
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Policy 8: Preserve and Maintain
Cary’s Attractive Appearance
and Quality of Development

The site does not contain any identified historic
resources.

The rezoning proposal directly addresses policies 4
and 8 in that it proposes use of a vacant infill site close
to downtown and proposes to provide both an
appropriate use and a development type which, both in
terms of form and appearance, is sympathetic to the
character of the surrounding area and will create an
appropriate transition from institutional and assembly
use to a medium density residential use.

MOVE: Comprehensive Transportation Plan

Policy 1: Ensure Safety for All
Users and Modes. Evaluate the
Town’s transportation network
to ensure the safety of all
roadway users, regardless of
age or ability including
pedestrians, bicyclists, transit
riders, and motorists

The adjacent street (Trimble Avenue) is not on the
Comprehensive Transportation Plan.
Existing Road Cross Section for Trimble Avenue: 20feet back-of-curb to back-of-curb in a 50-foot right-ofway
Future Road Cross Section for Trimble Avenue: 27-feet
back-of-curb to back-of-curb in a 50-foot right-of-way
Sidewalks: On one side of the roadway
Bicycle Lanes: None
Transit: There is a planned GoCary Local route along
W Chatham Street, within walking distance to the
property.
Streets in Cary are typically constructed or widened in
increments, with developers generally completing the
half-width section along their frontage when the
property is developed. Construction of off-site
improvements are not required but may be voluntarily
offered as zoning conditions by applicants for rezoning
cases. In some cases construction of off-site
improvements may be required by NCDOT.
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HPMP Goal 2: Preserve, Protect
and Maintain Cary’s Historic
Resources
HPMP Goal 3: Preserve Historic
Contexts
SHAPE Policies
Policy 4: Support and Facilitate
Redevelopment and Infill
Development

CONSISTENCY WITH LAND DEVELOPMENT ORDINANCE
Land Use
Detached dwellings and townhomes are permitted uses in the TR zoning district.
Density and Dimensional Standards
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Minimum
Lot Width

Proposed Zoning District
(TR-CU)
Detached Dwellings
Townhouses
6 dwellings per acre
5,000 square feet

-

40 feet

20 feet

Min. of 18 feet when parking is provided between
the roadway and dwelling unit; 10 feet when
parking is not provided between roadway and
dwelling unit

Roadway
Setbacks

20 feet

Side Yard
Setback*

With septic tank/well:
20 feet
With public sewer:
15 feet

0/3 feet min.
6 feet combined

0/3 feet min.
16 feet min. between
building groundings

30 feet

The width of the
roadway and rear
setbacks combined
shall equal at least
thirty-five (35) feet and
any individual setback
shall be at least three
(3) feet.

The width of the
roadway or front and
rear setbacks combined
shall equal at least
twenty (20) feet and any
individual rear setback
shall be at least three
(3) feet.

Rear Yard
Setback*

Maximum
35 feet (May be increased by one foot for every additional foot provided
Building
between the building footprint and the minimum required setback).
Height
*Unless a zoning condition voluntarily offered by the applicant states otherwise, where a
regulatory stream buffer forms a rear or side property line of a lot, and pursuant to NCGS
143-214.23A(f), the Town must attribute to each lot abutting the stream buffer a
proportionate share of the stream buffer area (a) for purposes of lot area requirements
(i.e. the portion of the stream buffer between the applicant lot line and the near edge of
the associated stream will be included for the purpose of determining if the minimum lot
size requirement of the LDO is satisfied); and (b) for purposes of calculating the
minimum rear or side setback and perimeter buffer if applicable (i.e. the setback or
buffer will be measured from the near edge of the associated stream instead of from the
actual property boundary.)
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Max. Gross
Density
Min. Lot Size

Existing Zoning
District
(R-40)
1.08 dwellings per
acre
40,000 square feet
150 feet
(160 feet for corner
lot)

Landscape Buffer
In accordance with Chapter 7 of the LDO, and based on the proposed uses in the TR-CU
zoning district, the following landscape buffers would be required.
Table of Landscape Buffer Requirements for Proposed Uses
If Developed as

If Developed as
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Townhomes

North
(adjacent to vacant property)
South
30-foot-wide Type B*
40-foot-wide Type A*
(adjacent to detached dwelling)
(semi-opaque) buffer
(opaque) buffer
East
(adjacent to detached
dwellings)
West
Buffer requirements are not applicable
(adjacent to Trimble Avenue)
*(buffer cannot be located within an individual residential lot, and must be owned by
homeowners association, or third party)
Traffic
The applicant proposed a rezoning condition that indicates a maximum of 15 dwelling units
on approximately 2.58 acres. Based on the ITE Trip Generation Manual, 9th edition, Land
Use Code 210 – Single Family Detached Housing Units, the proposed rezoning is anticipated
to generate approximately 20 AM peak and 19 PM peak hour trips. The threshold for a
traffic study is 100 peak-hour trips; therefore, a traffic study was not required.
Stormwater
At the time of the development plan review, the future plan must meet all stormwater
management and detention requirements of the Land Development Ordinance.
DRAFT ORDINANCE FOR CONSIDERATION
DRAFT ORDINANCE FOR CONSIDERATION
16-REZ-24 TRIMBLE AVENUE RESIDENTIAL
AN ORDINANCE TO AMEND THE OFFICIAL ZONING MAP OF THE TOWN OF CARY TO CHANGE
THE ZONING OF 2.58 ACRES, OWNED BY BETHEL BAPTIST CHURCH OF CARY, BY REZONING
FROM RESIDENTIAL 40 (R-40) AND WATERSHED PROTECTION OVERLAY DISTRICT (SWIFT
CREEK SUB-DISTRICT) TO TRANSITIONAL RESIDENTIAL CONDITIONAL USE (TR-CU) AND
WATERSHED PROTECTION OVERLAY DISTRICT (SWIFT CREEK SUB-DISTRICT).
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Detached Dwellings

BE IT ORDAINED BY THE TOWN COUNCIL OF THE TOWN OF CARY:
Section 1: The Official Zoning Map is hereby amended by rezoning the area described as
follows:
PARCEL & OWNER INFORMATION
Property Owner
Bethel Baptist Church of Cary

County Parcel Number
(10 digit)
0753855229

Real Estate ID
0024049

Area ±
(Acres)
2.58 ±
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2.58 ±

Section 2:
That this Property is rezoned from Residential 40 (R-40) to Transitional Residential
Conditional Use (TR-CU) subject to the individualized development conditions set forth
herein, and to all the requirements of the Cary Land Development Ordinance (LDO) and
other applicable laws, standards, policies and guidelines, all of which shall constitute the
zoning regulations for the approved district and are binding on the Property. No change has
been made to the designation of the Watershed Protection Overlay District, Swift Creek subdistrict.
Section 3:
The conditions proposed by the applicant to address conformance of the development and
use of the Property to ordinances and officially adopted plans, to address impacts
reasonably expected to be generated by the rezoning, and to promote the public health,
safety and general welfare, and accepted and approved by the Town are:
1. The permitted uses are limited to detached dwellings or townhomes.
2. There shall be no more than five (5) dwelling units per townhome building.
3. At the time of development plan review, architectural elevation drawings will be
submitted for the front elevation of proposed townhomes that addresses a street to
demonstrate compliance with the following requirements:
a. Each townhome unit shall have the appearance of a maximum of two (2)
stories in height and there shall be no windows above the second story.
b. The minimum roof pitch for buildings shall be five and twelve (5/12) or
greater, except for full shed dormers.
c. Each townhome building shall provide a minimum of twenty percent (20%)
masonry exterior on the front elevation.
d. Each townhome unit shall be offset from the adjacent units (with no
minimum).
e. Each unit shall have a covered front stoop or porch.
f. Each townhome building shall provide a minimum of two (2) exterior materials
on the front elevation from the following options: brick, stone, cultured stone,
shakes, siding (lap and Sturbridge).
4. Within two (2) weeks after the final subdivision plat for each phase of the residential
community (“Community”) is recorded, the developer of the Community shall record
with the applicable Register of Deeds Office a Declaration of Covenants, Conditions,
and Restrictions (“Declaration”) restricting that phase of the Community. The
Declaration shall provide that the architectural conditions contained in Condition 3
hereof apply to development within the Community (“architectural restriction”). Prior
to request for any certificate of occupancy, the owner shall provide to the Town an
opinion letter from an attorney, licensed to practice in North Carolina, that the
Declaration was recorded, that the architectural restriction was included in the
Declaration, and that the Declaration was drafted in a form that the attorney, in
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PO Box 383
Cary, NC 27512
Total Area
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his/her exercise of customary professional diligence, would reasonably recognize as
compliant with applicable law.
5. No townhouses will have lot frontage on Trimble Ave. (For clarification, no
townhomes shall front on or back up to Trimble Ave.)
6. A six-foot (6’) high closed fence shall be constructed in the required forty-foot (40’)
buffers (i.e. that area / buffer between proposed townhomes and existing, adjacent
homes).

History:
02/23/17
Town Council
REFERRED TO PLANNING & ZONING
Senior Planner Drye presented staff’s report. Planning Manager Phil Smith provided comments on the
application of the Cary Community Plan to this case.
Kevin Campbell, representing Habitat for Humanity, explained the journey of the rezoning, including the
outcome of many meetings with the neighbors. He stated that he learned, early this week that a landscape
buffer would be required and townhomes are no longer possible. As stated by Mr. Campbell, the applicant
changed the proposal from townhomes to 9 single, detached family homes. These homes will front Trimble
Avenue and adhere to the following conditions: these home will be built on crawl space foundations with brick
on the front elevation to grade; all homes will have a covered front porch facing Trimble Avenue; all homes will
have driveways that allow two vehicles to be parked side by side; all homes will have a 30 foot set back from
Trimble Avenue; and have a detached storage unit at the rear of the buildings; lots will average 8,000 square
feet or more; utilize a variety of house plans and elevations across the 9 units; meet the required stormwater
regulations as regulated by the Town. He thanked the neighbor of the community who brought this idea
forward. These changes will be submitted in writing via affidavit following this meeting. He thanked the
neighbors for the collaboration on this project with the applicant.
Weinbrecht reminded speakers that this hearing is about the rezoning of the property; not the end user of the
project or the organization that may be building the homes.
Weinbrecht opened the public hearing.
Anthony Arnold spoke about stormwater concerns. He is not against the rezoning, but stated that council
should stop this project from moving forward until the stormwater issues in this area can be studied. He gave
examples of how homes and backyards have been flooded in this area.
Scott deDoug spoke about stormwater concerns. He referenced the Dewbury Stormwater report and provided a
related handout to council (attached and incorporated in as Public Hearing 5.2 Exhibit A). He asked council to
study the stormwater impacts as part of this project.
Howard Manning, of Dorcas Ministries, spoke in support of the Habitat for Humanity project. He provided
examples of how his organization, Dorcas Ministries, has partnered with Habitat for Humanity on projects in
the region. He stated that low income, affordable housing is missing in Cary.
Wilma Jones spoke in support of Habitat for Humanity project. She provided comments about the home that
she received in Cary from Habitat and how it changed her life.
Kevin Slinkman spoke about stormwater and traffic studies concerns. He stated that the applicant is not doing
a traffic study because of the cost of the study. He stated that his property rights have been taken away as a
property owner and they are losing property due to stormwater impacts.
Tucker Johnson supports the applicant’s change to detached homes. He has concerns about the development
in this area and if a new bridge is need for the near railroad track. He provided examples of the intersection is
dangerous and hazard to pedestrians.
Stephanie Brinson supports the applicant’s project and asked supporters to show their support by standing
(multiple people stood in the audience). She gave examples of how these homes would be an asset to the
neighborhood. Affordable housing is important to her as she would like to improve the diversity of her
neighborhood.
Jason Bailey stated he supports affordable housing. He would like council to reconsider the possible extension
of Palmetto Drive that was previously removed.
Reed Phillips thanked council and other involved parties for their work on this project. The neighbors, are
opposed to density, but supportive of the plans that were brought forward tonight. He asked council to
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consider to appropriately remove damaged trees if the sewer is connected through his property. (Handout
provided to council, attached and incorporated to as Public Hearing 5.2 Exhibit B).
Scott Peters, resident of Scottish Hills, spoke on behalf of a group of neighbors who support detached, single
family homes (who stood in audience). He thanked everyone for a process that really let people be involved
and asked to be involved in the plan moving forward.
Anne Dennis spoke in support of the land of single family homes that have similar size lots as the adjourning
neighborhood. She urged the council to reject the rezoning.
William Dennis read a letter from Tony Lias. Mr. Lias’ letter was comments related to opposing the rezoing as
he would like to see the existing character of the neighborhood maintained.
Geoffrey Dennis gave comments opposing townhomes and patio homes. He stated that he hired an advisor to
help him navigate the process and now feels better about the change. He has not had the opportunity to form
an opinion on the new proposed plan that was presented tonight.
Brent Miller stated that transitional, residential use made sense for this property. He confirmed that the
development cannot make stormwater worse in the area due to Cary’s regulations. Miller stated that
affordable housing is an asset to the community.
Tyran Hill, local regional policy officer at NC Housing Coalition, provided comments in support to affordable
housing. He provided a handout out to council showing data related to affordable housing (attached and
incorporated as Public Hearing 5.2, Exhibit C.)
Brian Blochl stated he was glad to hear that the project was going to be single family homes, but still has
concern about density on the property. He felt that the bid for this project on this property was rushed and
there was not opportunities for other buyers to consider. He gave examples of the different types of housing in
or close to this neighborhood.
Bill McClelland explained that the primary issue of this project is compatible with this neighborhood and what
do the people in the impact area would like to have. Based on his survey results, the majority of people in this
impact area do not want the project and feel it is not a compatible use.
Hector Escobar explained his journey of how he moved to Cary and bought a house. He provided comments
opposing the use as he doesn’t want to lose the characteristics of his neighborhood. He asked council to vote
no.
Bryce McCunney thanked everyone that was involved in the process and the collaboration between each other.
He does not support the extension of Palmetto Drive, but supports the current proposal of nine single family
homes.
James Davis would like more information about what is allowed in the current zoning and if this case is really
needed. He stated that he opposes the zoning.
Sharon Tobias stated that this is a business decision by the applicant and they are proposing a development
that is denser than the surrounding areas. She is asking that this development resemble the character of the
neighborhood and improve stormwater issues in the area. The federal grant that Habitat would receive for this
project may be better used to acquire a cheaper piece of land.
Kevin Leonard stated that he agreed with concerns presented by the previous speaker. He stated that
affordable housing is determined by who can afford it and he does not see this type of development being
proposed in the Preston neighborhood. He is concerned that affordable housing will lower his house value.
Nancy Blacker reminded everyone about the excitement that new homeowners have when getting a new
house, including those receiving a house from Habitat for Humanity. She shared the story of a current house
she is working on with Habitat.
Weinbrecht closed the public hearing.
George shared that he lives in and loves this neighborhood. He acknowledged that it is hard to separate the
development from Habitat. He confirmed with staff that the development would match the size of the lots,
across the street, in square footage, but may not match in width. The stormwater would may be less as there is
a proposed retention pond within the development. He will follow up with staff regarding the flood damage in
the area as it needs to be addressed. He stated there could be five wins out of the development (new homes
for the neighborhoods, Town of Cary, Habitat for Humanity, Bethel Church, and welcome new people to a great
neighborhood).
Weinbrecht suggested holding a second public hearing at a council meeting since there was a major change at
the table. Council members discussed the pros and cons. Council did agree that people can still reach out to
members with their concerns or attend future meetings to speak during Public Speaks Out.
Robinson moved to hold a second hearing on this case. George provided the second. The motion failed by a
vote of 3 - 4 (Bush, Frantz, Smith and Yerha voted no.)
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Robinson thanked citizens for coming to the meeting to give input. Various council members agreed at what a
good hearing this was and thanked the neighbors and the applicant for working together to produce a better
product. Yerha requested information from staff regarding stormwater information. Weinbrecht echoed Yerha’s
request. Frantz requested information about the 2007 stormwater study that was referenced as a majority of
the current council members were not on council at that time.
Council took a 10 minute break and reconvened the meeting at 8:47 p.m.
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Summary of Proposed Project by William Hood, Land Planner
The request is for the land off of Trimble Avenue that is currently zoned for single family, detached
homes to be rezoned for multi-family units. The applicant and current land owner is Bethel Baptist
Church. Habitat for Humanity of Wake County is under contract with Bethel Baptist Church to purchase
the land and build up to 23 affordable townhome units available for homeownership.
The planned project will place building fronts along Trimble Avenue and Palmetto Drive. Parking will be
at the rear of the buildings and not visible from the streets. The Town requires 40 foot opaque buffers to
be installed adjacent to existing subdivisions along the east and south borders of the proposed
development.
The Town will require the developer to extend Palmetto Drive towards Trimble Avenue. Streetscape
planting will also be required.
Based on the number of units proposed (up to 23), no traffic study is required.
A BMP storm water pond is required by State and Town regulations to catch storm water runoff and
treat nutrients.
A second community meeting will be scheduled to address existing neighborhood concerns. This will
take place prior to the Town’s public hearing on the rezoning case, which is tentatively scheduled for
February 9, 2017.
Concerns heard from the public:
Town Financial Interest
Is the Town a co-applicant for this development and does it have a financial interest in this site?
 No. The Town does have a commitment to provide Habitat Wake with CDBG funding, but only to
sites that are appropriately zoned with plans approved. Funding could go to any site that meets
criteria.
Flooding
How far is the proposed development from the flood plain?
 It’s quite some distance, as the closest flood plain is to the rear of houses across the street from
the property under review.
Who regulates the flood plain?
 According to the Town’s Storm Water Engineer, it is regulated by the Town of Cary. Since 2008,
the Town has required a flood plain buffer, but the surrounding developments were built prior
to that regulation.
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There’s drainage off of Palmetto Drive, will that drain into the pond that the developer will construct or
will that be routed a different way?
 We are not sure how the Town will require us to approach that drainage
 Town storm water engineer explained that the Town of Cary doesn’t require developers to treat
offsite runoff
Is this going to affect people on Palmetto Drive?
 The Town will require the proposed development to avoid contributing to any surrounding
flooding.
Will an engineer examine the storm water plan?
 Yes, it’s required for a storm water engineer to design the plan.
Will the retention pond be sized to handle a 100-year storm event?
 Yes.
How do you know how large of a retention pond to build?
 The engineer will take runoff coefficients for forest and grass lands, and compare those to
coefficients for paved lands. The pond will be sized by a professional engineer.
A major concern is flooding caused by the Mosque parking lot. It was built before the stricter flood
prevention standards went into effect in 2008. So we’re concerned that the big picture runoff isn’t being
taken into account. Even though this proposed development may be in compliance, we’re worried that
it will add to the cumulative problem.
 The developer is prepared to adjust design by reducing density to accommodate a larger
retention pond if necessary. This is something we can put in a condition for.
If the runoff calculations for the retention pond end up being wrong, does the city have culpability or
does the developer?
 The Town’s storm water engineer explained that if the calculations are wrong, it becomes a civil
matter and the engineer that did the calculations will be liable.
Traffic
This development will potentially double the traffic problem.
 The Town will require the developer to connect Trimble Avenue to Medlin Drive. The amount of
traffic that the proposed development will generate isn’t enough to require a traffic study be
completed.
Will there be more traffic? Concern about increased traffic was reiterated by multiple community
members.
 Town staff explained that a traffic study is only required if you exceed 100 peak hour trips and
that will not happen with a 23 unit development. There’s no legal requirement for the developer
to submit a traffic study in this case.
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Does the City consider traffic impact based on cumulative developments?
 Town staff confirmed that cumulative impact is indeed taken into account.
Do citizens have the right to propose a stop light? There are many families with children in the area and
it’s already dangerous. Residents feel it’s a matter of time until there’s a fatality and don’t want to wait
for those to accumulate to do something to address the matter.
 Town staff explained that residents are welcome to raise those issues with Town Council
Members. Town staff care about the issues that are important to you, but are not the decision
makers. That said, there are traffic calming options that the Town can look at with residents. If
you contact Katie Drye, she will put you in touch with the appropriate contact at the
Department of Transportation.
Trimble doesn’t need to be widened?
 That’s correct, it does not.
Follow-up communications
Did you commit to a second public meeting? It would be helpful to have another one before the public
hearing in February.
 We’re happy to communicate with members of the public that have additional concerns and will
consider a second community meeting.
Can residents send follow up questions to the applicant?
 Yes, and you can also talk to Katie Drye if you have questions for the Town.
Development
How many units is the developer proposing?
 23 units maximum.
How many parking spaces will there be?
 64 spaces total. That’s 2.5 per unit, plus guest parking of ¼ space per unit. The parking will be
located behind the units, so you won’t see the lot from the street.
For those that live on Medlin Drive, which is behind the proposed development, will we see parking
lots?
 No. The builder is required to construct a 40 foot opaque buffer. You won’t be able to see
through it up to 18 feet high.
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Can residents of the neighborhood request a traffic study?
 No, traffic studies cost between $15-20,000, so the Town won’t conduct one for a development
of this size.

Would the developer consider a fence to physically separate the townhomes from houses? We have
barns, etc. and would like to keep them safe.
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How did you decide on the number of units (up to 23)?
 The layout was designed by Mr. Hood to be in compliance’s with the Town’s spatial
requirements, including parking and a gathering space. 23 is the max number of units that will
fit.
Do you plan on opening up Palmetto Drive?
 Yes, the Town will require the developer to extend Palmetto Drive to Trimble Avenue.
Why not open up Trimble?
 Town Staff explained that the Town Council has the option to consider that during the
development planning process, but not during re-zoning.
Will all 23 homes be on Trimble?
 No, they will be spread out, but you will see front doors facing the street.
How will you connect water and sewer?
 Water and sewer lines are already in the street.
Why are you proposing rezoning in a neighborhood that is currently all single-family homes and where
there hasn’t been construction in 40 years? Residents want something that fits with the neighborhood.
What you’re proposing is not in line with the neighborhood that we bought into. Some homes have
been there since the 1960s.
 Because the Town is running out of land, change in density is going to start becoming more
common to accommodate the growing population.
Will there be a curb or sidewalk built?
 Yes, we believe the Town requires this.
There’s a sidewalk on Trimble that starts at the church properties. Will it be extended in front of the
new proposed properties?
 That hasn’t been determined yet.
How much buffer will there be between the development and Palmetto?
 That hasn’t been determined yet.
So there will be no lawns?
 Yes, there will be lawns and foundation planting.
Can the Town require the developer to show us a digitized sketch so that we can see?
 No, according to Town staff, the developer is not required to provide a sketch at the community
meeting.
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 That is something we could consider, yes.
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Rezoning
How many other places have multi-family developments on a lot this size in Cary?
 The Town is growing and running out of land, so Cary is looking at increasing density within its
boundaries. Imagine Cary, the Town’s new long range-plan, encourages this increase in density.
This particular development will be limited to 2 stories, which is less than a townhome’s usual 3
stories.
How often has rezoning for a development like this been done in Cary?
 Town staff are seeing some changes for infill properties. There’s limited land, so there will be
more mixed use developments before Council. There are a few smaller, pending projects right
now. Preston is an example, as well as Kildaire Farm Road.
Does this set a precedent for rezoning in other parts of Cary?
 No, this only applies to the property we’re talking about today.
Would the developer consider reducing the number of units to keep it zoned for single family homes?
 Probably not, but we might look at other zoning for smaller lots
What impact will this have on surrounding home values?
 This rezoning should not affect your home values on was or the other.
We know that Habitat Wake builds affordable housing and we would love to help some people that
need it, just not all of them. Go back to drawing board and get a new site.
I know plenty of other developers that would be interested in purchasing this property that I could put
you in touch with.
 We have a buyer identified – it’s Habitat for Humanity of Wake County
Community members said they don’t want Habitat as the buyer.
Habitat Wake’s Homebuyer Process (Kevin Campbell, CEO of Habitat Wake joined William Hood to
answer questions)
Since these are townhomes, will the homebuyers still help to build their own homes as they do with
single-family Habitat homes?
 Yes, Habitat Wake’s process is the same for townhomes as it is for single family homes.
Homebuyer families are required to put in 200 hours of sweat equity building their homes.

Attachment: 16-REZ-24
Minutes
Minutes
Neighborhood
Acceptance:
Acceptance:
Meeting
Minutes
Minutes
Minutes
of
ofMar
Feb
Mar(1820
30,
23,
9, 2017
2017
: 16-REZ-24
6:30
6:30PM
PM (Consent
Trimble
(Consent
Avenue
Agenda)
Agenda)
Residential Rezoning)

At Falcone Point, which is another townhome development in Cary that Habitat Wake has built, the vinyl
siding is in disrepair. If Habitat moves forward with the property on Trimble Avenue, neighbors request
that vinyl siding not be used.

How long after closing will homeowners have to wait before they can rent out rooms in their house?
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Are the homes presold prior to construction?
 Homebuyers are selected prior to construction, yes.
So you have a list of people waiting to move into this development already?
 No, it’s too early in the process for Habitat Wake to have buyers approved for this development.
Can we have another meeting since we’re running out of time?
 Yes, we’d be happy to meet again before the hearing.
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 Habitat Wake’s policies do not allow homeowners to rent units out as long as we own the
mortgage. If a homeowner chooses to sell their unit, we have right of first refusal and typically
choose to buy the home back.
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Staff Report for Town Council
Meeting Date: February 23, 2017
Lease with Wake County Public School System for a Greenway Trailhead
Purpose: Consideration of a lease between the Town and Wake County Public School System (WCPSS) for a
future trailhead to provide access to the White Oak Creek Greenway.
Prepared by: Gail Taylor, Parks, Recreation and Cultural Resources
Paul Kuhn, Facilities Design & Construction Manager

Executive Summary: The purpose of this staff report is to request approval of a lease on WCPSS property for
the future construction of a trailhead that will provide access to the White Oak Creek Greenway. Specifically,
the future trailhead will be located on the Green Level High School property that is currently under construction
and the school is scheduled to open in 2017.
Recommendation: That Council adopt the attached Resolution authorizing the entry into a lease on terms and
conditions substantially like those contained in the attached lease and authorizing the Town Manager or
Deputy Town Manager to execute a lease substantially like that attached along with any instruments
necessary to effectuate or administer the Lease.

Background: In 2008, staff from Cary, Wake County Public School System (WCPSS) and
Wake County worked jointly to identify property suitable for a high school located south of
White Oak Creek at the intersection of Green Level Church Road and Roberts Road. The
master plan for this high school (Figure 1) was also jointly developed between the Town and
WCPSS and included a parking lot designated as a future trailhead that would provide
access to the White Oak Creek Greenway and be maintained by the Town of Cary. Green
Level High School, currently under construction, is scheduled to open in the fall 2017. With
the opening of the school this year, staff would like to proceed with the approval of the lease
for the trailhead.
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Speaker: Doug McRainey, Parks, Recreation & Cultural Resources Department
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Figure 1

In 2013, NCDOT replaced bridge number 55 over White Oak Creek at Green Level Church
Road. When the bridge was replaced the Town funded $395,343 of improvements to the
bridge which included the following items:
 The road bridge was raised to allow for the future grade separated crossing of Green
Level Church road so that the White Oak Creek Greenway could extend to the
American Tobacco Trail.
 A 10’ wide sidewalk was included on the bridge with a barrier to facilitate a
connection from the White Oak Creek greenway to the Green Level High School and
the proposed trailhead.
Discussion: The Town proposes to lease approximately 4.3 acres of land from WCPSS to
develop a parking lot trailhead, needed greenway connections, and a future restroom, as
shown in the concept sketch. (Figure 2) The Town will be responsible for the design,
construction, renovation, and maintenance of the parking lot and any facilities on the leased
property. The general public will have access to the trailhead at all times during the day and
students will not be allowed to park in the lot during school hours.
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Figure 2
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Figure 2

The design of the parking lot will begin once the lease has been approved with the
construction of the trailhead scheduled for the summer of 2018, while school is out.
Funding for the construction of the parking lot ($185,000) was approved in FY15. At this
time, the restroom is anticipated to be funded in FY23.
When completed, this trailhead location will serve as access to the Town’s White Oak Creek
Greenway, which currently extends from Bond Park to Green Level Church Road, a distance
of 5 miles. The trailhead will provide citizens with access to the White Oak Creek Greenway
at this point. The remaining unfinished 1.81 miles of greenway trail west of Green Level
Church Road are currently under design and will provide the eventual link to the American
Tobacco Trail. Construction of the remaining two miles is scheduled to begin in 2017.
(Figure 3)
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Figure 3

Fiscal Impact: Operating - The Town of Cary will be responsible for providing staffing to
oversee construction of the project and for maintaining the trailhead after construction. The
estimated annual maintenance cost is currently not expected to exceed $7,750. This
amount will be requested as part of the FY 2019 operating budget. Longer term capital
repair costs include pavement repair approximately after 10 years of operation at an
estimated cost of $35,000.
#2278
History:
02/23/17

Town Council

APPROVED

McRainey presented staff’s report.
Robinson asked if there was a plan to keep students from parking at the trailhead parking lot.
McRainey stated it will handled the same way as the trailhead near Middle Creek and staff will do
their best.
Frantz moved to approve staff's recommendation: Adopt the attached resolution authorizing the entry into a
lease on terms and conditions substantially like those contained in the attached lease and authorizing the
Town Manager or Deputy Town Manager to execute a lease substantially like that attached along with any
instruments necessary to effectuate or administer the Lease.
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TOWN OF CARY
RESOLUTION AUTHORIZING
ENTRY INTO A LEASE
A RESOLUTION AUTHORIZING ENTRY INTO A LEASE with the WAKE
COUNTY BOARD OF EDUCATION (‘Lessor’), as more particularly described below.
WHEREAS, the Lessor owns a parcel of property located at on the northern side
of Roberts Road having Wake County PIN 0733-06-1465 (‘Property’); on which Lessor
is constructing a high school; and
WHEREAS, authorized by and in support of the Community Schools Act,
N.C.G.S. 115C-203 et seq, Town and Lessor collaboratively planned development of the
Property to include greenway connections, a trailhead with comfort station, and parking
lot to connect the Property to the existing Town White Oak Greenway; and
WHEREAS, Town desires to lease a portion of Property as shown on the
attached Exhibit A to construct and make available for public use a trailhead with
comfort station and parking lot, which is a public purpose of the Town; and
WHEREAS, a formal legal description of the area to be leased is being prepared
and shall be included in the final Lease; and
WHEREAS, this lease is authorized by N.C.G.S. §160A-19 and N.C.G.S. 160A274; and
NOW THEREFORE, Town Council of the Town of Cary resolves that:
The Town Council hereby authorizes the entry into a lease of a portion of the
Property as shown on the attached Exhibit A on terms and conditions substantially like
those contained in the attached Lease and authorizes the Town Manager or Deputy Town
Manager to execute a Lease substantially like that attached along with any instruments
necessary to effectuate or administer the Lease.
Adopted this the __ day of _____, 2017.

_________________________
Harold Weinbrecht, Jr., Mayor

Attest:
__________________________
Virginia H. Johnson, Town Clerk
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NORTH CAROLINA
WAKE COUNTY
GROUND LEASE:
GREEN LEVEL SCHOOL
This Ground Lease: Green Level High School (‘Lease’) made and entered into this ______ day of
______, 2017, by and between the TOWN OF CARY, a municipal corporation of the State of
North Carolina (“Town”), and the WAKE COUNTY BOARD OF EDUCATION, a body
corporate (“Board”).
WITNESSETH:
THAT WHEREAS, Board acquired approximately 87 acres of real property on the
northern side of Roberts Road having Wake County PIN 0733-06-1465 (“Property”) for
construction of the Green Level High School; and
WHEREAS, prior to Property acquisition, Town and Board collaboratively and in good
faith master planned development of the Property to include Board’s standard high school program
elements, greenway connections, a trailhead with comfort station, and parking lot to connect the
Property to the existing Town greenways located north of White Oak Creek; and
WHEREAS, Board has, with Town input, designed and is currently in the process of
constructing the Green Level High School slated for opening in the fall of 2017 upon the Property;
and
WHEREAS, area is tentatively reserved upon Property for the location of greenway
connections, trailhead with comfort station, and parking lot (‘Public Amenities’) as contemplated
by the master plan, which area has been determined by the Board to be unnecessary or undesirable
for public school purposes; and
WHEREAS, community use of school property and facilities is encouraged by the
Community Schools Act North Carolina General Statute (N.C.G.S.) 115C-203 et seq; and
WHEREAS, as permitted by N.C.G.S. 160A-274, Board desires to lease to Town such
area of Property and to grant to Town a non-exclusive right to access such area as set forth herein
(the “Leased Premises”) and Town desires to lease such area and accept such non-exclusive rights
of access to construct, open for public use and maintain Public Amenities; and
WHEREAS, the parties recognize that cooperation between Board and Town will help
ensure that the public receives the best facilities and services with the least expenditure of public
funds, and
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WHEREAS, Board and Town are authorized to enter into this Lease pursuant to the
provisions of N.C.G.S. 115C, Article 13; N.C.G.S. 160A-274; and N.C.G.S. 160A- 460 et. seq.
NOW, THEREFORE, in consideration of the premises and such other mutual promises
and covenants as are hereinafter set forth, the Board and Town do hereby agree as follows:
1. Recitals Effective Date and Purpose. The Recitals are incorporated into this Lease.
This Lease shall be effective the date of execution by the last party to sign this Lease
(‘Effective Date’) The purpose of this Lease is to set forth the terms and conditions
pursuant to which Board will lease to Town approximately ±4.3 acres of Property for
Town to use to construct, use and maintain Public Amenities.
2. Leased Premises and Access. Board Property has a street address of 7612 Roberts Road,
Cary, NC, Wake County PIN 0733-06-1465 and is more specifically identified as being
that Property acquired by Board in Deed Book 13327 at Page 1146, Deed Book 13327 at
Page 1154, and Deed Book 13327 at Page 1159, Wake County Registry and consisting of
approximately 87 acres. The area of Property Board desires to lease to Town is located in
the northwest corner of the Property, consisting of approximately 4.3 acres and being more
particularly described on Exhibit A attached hereto and made a part hereof by reference
(‘Premises’). Board also grants Town, its officers, employees, agents and public invitees
the non-exclusive right and license of vehicular and pedestrian ingress, egress and regress
to Premises over the Property as is reasonably necessary for Permitted Use (‘Right of
Access’). Such Right of Access shall be generally in the location shown on Exhibit B
attached hereto and made a part hereof by reference. Town and Board shall share
maintenance costs of the Right of Access area as provided in Paragraph 6(c).
3. Term and Extension Term. Board and Town anticipate a mutually cooperative long-term
lease at Property. The initial term of this Lease shall be for a period of thirty one (31)
years from the Effective Date (‘Initial Term’). At the end of the Initial Term the Lease
shall automatically extend for an additional twenty (20) years (‘Extended Term’) unless
either Town or Board provide timely Termination Notice as hereafter provided. Prior to
the conclusion of the Initial Term, Board may provide Termination Notice if the Board
reasonably and demonstrably determines that Premises will be needed or desirable for
public school purposes at the conclusion of the Initial Term (‘Board Termination Notice’).
Town may provide Termination Notice if Town desires to cease operating Permitted Use.
Any such Termination Notice shall be provided in writing by the terminating party to the
other on or before March 30th 2048.
4. Rent. Town shall pay Board the annual sum of one dollar ($1.00) as rent (“Rent”). The
first payment of Rent shall be due on the Effective Date and thereafter Rent shall be paid
annually on each anniversary of Effective Date. Alternatively, Town may pre-pay all or
any portion of Rent.
5. Use. Town shall use the Leased Premises to construct, operate, use, maintain, repair and
improve a public trailhead, greenway connections, comfort station parking lot, and such
related amenities as may be hereafter approved by Board all of which shall be open to the
general public (‘Permitted Use’).
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6. Construction, Enhancements, Modifications, Renovations, and Maintenance on
Leased Premises.
a. The Board and Town shall consult, plan, and coordinate prior to Town's
commencement of construction on Premises. Board has the reasonable right to
approve all plans. Town will secure the services of a design firm to complete site,
engineering and architectural design for the trailhead, restroom and parking lot
facility. Town will review the plans with the Board’s Designated Representative at
the schematic, conceptual and final design stages. Complete construction
documents will be made available for review by the Board’s Designated
Representative prior to bidding the project for construction. Town shall install such
directional signage as required by Board to limit occurrences of members of the
public traveling outside of the Right of Access.
b. Town shall be responsible for all construction, enhancements, modifications,
renovations, and maintenance on the Premises. Town shall make no new
improvements, renovations or modifications without Board or Board designee's
prior written approval. After Board approves the plans and schedule for any
improvements proposed by Town, Town may proceed at Town's expense. The
parties shall plan and coordinate all of their construction activities to ensure that
such is executed and completed with minimal impact on the operations of the other
party. All approved improvements, renovations and modifications shall be done in
a good and workmanlike manner, in conformity with all applicable federal, state
and local laws, rules and regulations and in accordance with Town of Cary policies
and procedures with special attention paid to maintaining the integrity of the
Property as the site of a high school.
c. The Town and Board shall share maintenance costs of the Right of Access area.
Board shall be responsible for eighty percent (80%) of all maintenance costs
incurred and Town shall be responsible for twenty percent (20%) all maintenance
costs incurred. Upon the completion of any maintenance activity, Board shall
submit to Town invoices showing all maintenance performed. Town shall pay its
requisite share of the costs on invoices for which it makes no objection within 30
days of receipt of invoice.
d. Town is not subject to statutory liens normally available to workers on and suppliers
of construction projects such as mechanics’ liens and other liens arising out of any
work done for Town or persons claiming under Town (“Mechanic’s Liens”). In the
event such a lien is improperly filed, Town shall promptly notify Board of any claim
or lien filed against the Property.
If Town, within a reasonable time, fails to notify the claimant(s) that a Mechanic’s
Lien is improper or take other action necessary to cause the improperly filed
Mechanic’s Lien to be discharged, then Board may (but shall not be obligated to)
take the actions necessary to cause the Mechanic’s Lien to be discharged and Town
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shall pay to Board on demand (and as additional rent hereunder) reasonable costs
incurred by Board in discharging such lien (including reasonable attorneys’ fees).
e. Board or its representatives shall have the right to go upon and inspect the Premises
at all reasonable times and shall have the right to post and keep posted thereon
notices of non-responsibility or such other notices that Board may deem to be
proper for the protection of Board’s interest or the interest of Board’s agents,
employees or contractors in the Premises.
f. Board and Town understand that construction activity on the Premises may occur
simultaneously with Board’s construction of High School on other portions of the
Property. Town will be responsible for and shall repair damage to Property due to
Town's construction activity at no cost to the Board. Board will be responsible for
and shall repair damage to Town improvements and property due to Board's
construction activity at no cost to the Town.
g. The parties agree to work together in good faith, to provide timely notice to the
other of desired changes to the Property or Premises, to provide opportunities for
input into the planning process or each, and to execute any such changes in a
manner and method intended to minimize impact upon the Board or Town’s use of
their respective improvements.
7. Liability. Board and Town agree that Board is authorizing use of Property pursuant to this
Lease to the extent permitted by N.C.G.S. 160A-274 and N.C.G.S. 115C-524(c), and that
the Board does not hereby incur any liability to the Town or any member of the public for
permitting this use of Property. No liability shall attach to the Board, individually or
collectively, for any injury suffered by reason of the Town’s use or maintenance of
Premises. To the extent allowed by law and covered by insurance, the Town shall
indemnify, protect, and hold harmless the Board, the Wake County Public School System
and their agents, and employees from and against claims or damages, including attorney’s
fees, caused by the negligence or intentional wrongdoing of the Town, its agents, invitees,
contractors, or employees when they are on the Property.
8. Insurance. Town shall maintain at all times during the Initial Term and during any and
every Extended Term public liability insurance in the amount of $1,000,000 / $2,000,000,
or the minimum amount required by North Carolina State Law, covering personal injury
for each accident or occurrence growing out of the Town’s use or maintenance of Premises
and at least $1,000,000 or the minimum amount required by North Carolina State Law to
cover property damage growing out of each accident or occurrence. The Board shall be
named as an additional insured on all insurance policies. The Town shall furnish the Board
with evidence of such insurance and of its renewal as the premiums become due. The Town
shall provide the Board with thirty days prior written notice of any reduction in coverage
or cancellation of such insurance. Town agrees to obtain Fire and Hazard insurance in the
amount equal to the replacement value of the insurable Town improvements. Town is also
responsible for insuring replacement value of its personal property located on Premises.
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9. Obligations of the Parties.
a. Town shall:
i. Use Premises only for Permitted Use;
ii. Operate the Permitted Use in accordance with all federal, state and local
laws, rules and regulations and in accordance with Town of Cary policies
and procedures. Town shall pay all charges and fees necessary and
incidental to a lawful operation of the Premises and the Permitted Use.
Town shall not use the Premises in any manner that will constitute waste,
and shall not create any nuisance or unreasonable annoyance to the Board.
b. Board shall:
i. Permit the Town the quiet enjoyment of Premises.
ii. Take whatever action is necessary to convey to Town any and all
easements for the to-be-constructed greenway connections as
contemplated in the development plan.
c. Board and Town intend the parking lot to be constructed by Town (‘Trailhead
Parking Area’) to be for Town and general public use to access to the trailhead
and trails and Greenways at all times. Parking by faculty and students during
school hours is not desired by either party. Town may install signage to this
effect and Town may take such measures as it deems necessary to facilitate the
public use, including, but not limited to, prohibiting school related parking and
towing vehicles that are parked in contravention of Town rules. Board shall
convey this information to its students and its employees and shall cause it to be
incorporated into Green Level High School’s own internal parking rules and
procedures. Town and Board may develop agreements for use of the Trailhead
Parking Area for Board use.
d. Board and Town acknowledge that construction, maintenance, and use pursuant to
this Lease will take place on Board Property at which children, school employees,
and members of the public are present. Board and Town shall employ reasonable
care under the circumstances to protect and secure the construction and
maintenance areas to minimize the possibility of injury to students, staff, and the
public.
10. Utilities. Town shall be responsible for bringing all necessary utilities to the Premises.
Utility lines may be installed along the access road or such other locations as agreed to by
Board. In the event a utility provider requires an easement or encroachment agreement
over Board Property to bring utility services to Premises, Board agrees to cooperate in the
grant of such easements and encroachment agreements. Town shall be solely responsible
for the establishment and payment of all utility accounts for the Premises.
11. Appropriate Use/Quiet Enjoyment. Board covenants and warrants to Town that Board
has full right and lawful authority to enter into this Lease for the Term and that, provided
Town is not in default hereunder, Town’s quiet and peaceable enjoyment of the Premises
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shall not be disturbed by anyone claiming through Board. Town use of Premises shall be
consistent with the proper preservation and care of Board Property.
12. Nondiscrimination. Neither party shall discriminate on any prohibited basis.
13. Nonperformance. In the event either party should fail to keep, perform or abide by any
term, condition or covenant of this Lease for a period of thirty (30) days after written
notice of such violation by the non-breaching party, then in addition to any other
remedies available at law or equity, the non-breaching party shall have the right to
remedy such nonperformance. In such event, the breaching party shall reimburse the
non-breaching party for any expenses incurred by the non-breaching party in effecting
such remedy. Such reimbursements shall be due and payable within forty-five (45) days
after receipt by the breaching party of written notice specifying the amount due.
14. Default.
a. Default by Town. Default shall occur if Town fails to perform or observe any
covenant or agreement on Town’s part to be performed or observed under this
Lease, which failure is not cured within thirty (30) days after the giving of written
notice of such default by Board to Town, unless such default is of such a nature
that it cannot reasonably be cured within such grace period, in which case no
Event of Default shall exist if Town has commenced the appropriate actions to
cure such default within the grace period and continues to diligently prosecute
such curative actions to completion within 180 days.
b. Default by Board. Default shall occur if Board fails to perform or observe any
covenant or agreement on Board’s part to be performed or observed under this
Lease, which failure is not cured within thirty (30) days after the giving of written
notice of such default by Town to Board, unless such default is of such a nature
that it cannot reasonably be cured within such grace period, in which case no
Event of Default shall exist if Board has commenced the appropriate actions to
cure such default within the grace period and continues to diligently prosecute
such curative actions to completion within 180 days .
15. Remedies.
a. Board’s Remedies. Upon the occurrence of an Event of Default by Town which
default is not cured in accordance herewith, Board shall be entitled to pursue any
remedy it may have at law or at equity, including the right to terminate this Lease.
All remedies of Board shall be cumulative and in addition to any other rights to
which Board may be entitled. The exercise of any one or more rights or remedies
shall not impair Board’s right to exercise any other right or remedy. No delay or
omission of Board to exercise any right or remedy arising from an event of default
by Town shall be deemed a waiver of any such right or remedy.
b. Town’s Remedies. Upon the occurrence of an Event of Default by Board which
default is not cured in accordance herewith, Town shall be entitled to pursue any
remedy it may have at law or at equity, including the right to terminate this Lease.
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All remedies of Town shall be cumulative and in addition to any other rights to
which Town may be entitled. The exercise of any one or more rights or remedies
shall not impair Town’s right to exercise any other right or remedy. No delay or
omission of Town to exercise any right or remedy arising from an event of default
by Board shall be deemed a waiver of any such right or remedy. In the event
Town terminates this Lease for Board’s default, then and in that event Board shall
pay to Town the depreciated value of Public Amenities. Depreciation of Public
Amenities shall be calculated as straight line depreciation for a 25-year period
commencing with the date of completion of the Public Amenities and the
depreciation calculation shall be based on the depreciated value of the Public
Amenities at the time of termination. Payment to Town by Board shall be made
within 90 days after Lease termination. Town is not entitled to reimbursement for
improvements to the access drives.
16. Notices. All notices, requests, approvals, or consents required to be given hereunder shall
be in writing and hand delivered or sent by certified mail, return receipt requested,
postage prepaid, and addressed as follows:
Board:

The Board of Education
Wake County Public School System
Post Office Drawer 1429
Raleigh, NC 27601

Town:

Town Manager
Town of Cary
P.O. Box 8005
Cary, NC 27512-8005

or to such other address as either party may specify in the manner hereinabove
prescribed. Delivery shall be deemed to have occurred three (3) days after sending by
certified mail.
17. Severability. In the event any term or provision of this Lease shall be adjudged to be
partially or completely invalid or unenforceable, then such term or provision shall be
severed from this Lease, and the remainder of this Lease shall be valid and enforceable to
the fullest extent permitted by law
18. Non-Assignment. Town may not assign this Lease without the written consent of the
Board, which consent shall not unreasonably be withheld.
19. Entire Agreement. Board and Town agree that this Lease and its attachments constitutes
the entire agreement between the parties and may only be modified by a written
agreement signed by the parties.
20. Modification. No modification, waiver or amendment of this Lease shall be effective
unless in writing and signed by both parties.
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21. Waivers. The waiver by a party of any provision of this Lease shall not operate or be
construed as a waiver of any other provision or of the subsequent application of such
provision (unless affected by the preceding waiver). No waiver shall be implied by delay
or any other act or omission of a party.
22. Governing Law. This Lease shall be subject to and governed by the laws of the State of
North Carolina.
23. Lease in Counterparts. This Lease may be executed in several counterparts, each of
which shall be deemed an original, and all of which shall constitute one and the same
instrument. Either party may convert a signed original of Lease to an electronic record
pursuant to a North Carolina Department of Cultural Resources approved procedure and
process for converting paper records to electronic records for record retention purposes.
Such electronic record of the Lease shall be deemed for all purposes to be an original
signed Lease.
24. Verification of Work Authorization. To the extent required by law, the parties and
their contractors shall comply with Article 2, Chapter 64, of the North Carolina General
Statutes.

IN WITNESS WHEREOF, the Wake County Board of Education has caused this
Agreement to be signed by its Chair, attested by its Secretary, and sealed with its seal, and the
Town of Cary has caused this Agreement to be signed by its Mayor, attested to by its Town
Clerk, and sealed with its seal, by order of the respective governing boards duly given the day
and year first written above spread upon the minutes.

See signature pages attached hereto.
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THE WAKE COUNTY BOARD OF EDUCATION

By: ________________________________ (SEAL)
Monika Johnson-Hostler, Chair
(Affix Board Seal)

ATTEST:

By: __________________________________ (SEAL)
James G. Merrill, Superintendent/Secretary

NORTH CAROLINA
WAKE COUNTY
The undersigned, a Notary Public of the County and State aforesaid, hereby certified that James
G. Merrill personally appeared before me this day, and being duly sworn by me, acknowledged
that he is Superintendent/Secretary of the Wake County Board of Education, and that by authority
duly given and as the act of the Board the forgoing instrument was signed by its chair, sealed with
its seal, and attested by him as its Superintendent/Secretary.
Witness my hand and notarial seal this

___________________________________
Printed Name
My commission expires:

day of

________________, 2016.

________________________________
Notary Public
(Notary Seal)
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TOWN OF CARY

By: __________________________________(SEAL)
Mayor
(Affix Town Seal)

ATTEST:

By: __________________________________(SEAL)
Town Clerk

NORTH CAROLINA
WAKE COUNTY
The undersigned, a Notary Public of the County and State aforesaid hereby certified that
_________
personally appeared before me this day, and
being duly sworn by me acknowledged that he/she is Town Clerk of the Town of CARY, and that
by authority duly given and as the act of the Town, the forgoing instrument was signed by its
Mayor, sealed with its corporate seal, and attested by him/her as its Town Clerk.
Witness my hand and notarial seal this

___________________________________
Printed Name
Commission expires:

day of__________________, 2016.

________________________________
Notary Public
(Notary Seal)
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EXHIBIT A
(Description of Leased Premises)
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EXHIBIT B
(Depiction of Lease Area and Right of Access Area)

Lease
Area

Right of
Access
Area
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6.2
4.3
4.1

Staff Report for Town Council
Meeting Date: February 23, 2017
Request for Waiver of the Waiting Period for Subsequent Rezoning Application - Kadari Property
Purpose: Consideration of a waiver to the one-year waiting period for a new rezoning submittal
Prepared by: Mary Beerman, Planning

Executive Summary: On June 27, 2016, Town Council annexed and applied initial Town of Cary base zoning of
Residential 40 Conditional Use (R-40-CU) to property located at 1304 Batchelor Road and 4309 Pine Rail Lane
(rezoning case 16-REZ-03 Kadari Property). In accordance with the Land Development Ordinance, a one-year
waiting period is required before a new rezoning request for the same property may be submitted. The
applicant has requested a waiver of the waiting period so that the boundary of an adjacent rezoning case
currently in process (16-REZ-20 Jacobs, Reddy and Pyreddy) may be expanded to include the Kadari property.
Staff Recommendation: That Council approve the requested waiver of the one-year waiting period for a
subsequent rezoning application for the property included in rezoning case 16-REZ-03 Kadari Property.

OVERVIEW OF REQUEST:
On June 27, 2016, Town Council annexed and applied initial Town of Cary base zoning of
Residential 40 Conditional Use (R-40-CU) to property located at 1304 Batchelor Road and
4309 Pine Rail Lane (rezoning case 16-REZ-03 Kadari Property).
After approval, denial or withdrawal of a rezoning case, Section 3.4.1(G) of the Land
Development Ordinance (LDO) requires a one-year waiting period before a new rezoning
request for the same property may be submitted. The LDO includes a provision that council
may grant a waiver of this waiting period. In making its decision, council must consider
whether there is “good cause” for the request, meaning there has been substantial or
significant change to one or more aspects of the request. An affirmative vote of threefourths (3/4) of the council members is required to grant the waiver (6 of 7 possible votes if
all members are present and voting).
A potential applicant would like to include the property rezoned in case 16-REZ-03 in a new
rezoning request prior to the expiration of the one-year waiting period on June 27, 2017.
POLICY GUIDANCE OF CARY COMMUNITY PLAN:
Policies of the Cary Community Plan, adopted on January 24, 2017, strive to integrate
transportation and land use to the highest degree and balance the provision of more
housing choices for more segments of the community with the need to stabilize and protect
already-established neighborhoods.
Prior to adoption of the Cary Community Plan, the Town’s Comprehensive Plan called for a
maximum density of 1.5 dwelling units per acre in the vicinity of the subject property. The
Cary Community Plan supports a higher density of 2.5 dwelling units per acre in this area.
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Speaker: Mary Beerman, Planning

Waiver of the one-year waiting period would allow the applicant to expand the boundary of
and change the requested zoning district for a rezoning application for adjacent property
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that was submitted prior to adoption of the Cary Community Plan. The higher density now
supported by the Comprehensive Plan could then be considered. It would also facilitate
assemblage of a larger area for the development, which would in turn provide greater
options for developing the street network in this area and trigger the requirement for a
traffic study.
Green Level Special Planning Area: Policy 1 (Maintain Land Use Transitions)







Aggregate gross area-wide density not
exceeding 2.5 dwellings per acre
Generally akin to Suburban
Neighborhoods
Single-family detached housing
predominates; lot sizes generally about
a quarter of an acre with smaller lot
sizes possible in clustered subdivisions
Pockets or occasional mixes of other
housing types may be included

Green Level SPA Policy 1 reads as follows:
Ensure that Green Level is characterized by a transition, east to west, from more intense
urban development patterns around the Triangle Expressway (I-540) to lower densities at
the area’s western edge with Chatham County.
The action plans under How We Will Achieve Our Vision includes the following:
1. Maintain an east to west transition in density while respecting the area’s heritage
and open spaces.
Major Actions listed under this item that are relevant to the subject property include
the following:
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The subject property is in the portion of the Green Level Special Planning Area identified as
“Neighborhoods West of Flat Branch” (labeled as  on the map below). The description of
this neighborhood as provided in the Plan can be summarized as follows:

Neighborhoods west of East Flat Branch can be developed at 1 unit per acre in
standard subdivisions, or with an aggregate gross area-wide density to exceed 2.5
dwelling units per acre with the set aside of additional open space.
POTENTIAL REZONING REQUEST IF TIME LIMIT IS WAIVED
The applicant would like to expand the boundary of an adjacent rezoning case currently in
process (16-REZ-20 Jacobs, Reddy & Pyreddy Properties) to add the Kadari Property and
modify the requested zoning district and zoning conditions to potentially achieve the higher
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residential density now supported by the Cary Community Plan.

 R-40-CU zoning approved June 27, 2016
 Zoning conditions limit land use to detached dwellings
 Maximum allowable density is 1.5 dwelling units/acre (if
developed using conservation subdivision standards)
 Cary Community Plan supports average density of 2.5
dwelling units/acre (Land Use Plan Designation at time of
adoption supported a maximum of 1.5 dwelling
units/acre)
 Traffic study was not required as part of rezoning

16-REZ-20 Jacobs, Reddy & Pyreddy Properties





Request for R-40-CU zoning submitted in July 2016
Neighborhood Meeting was held in August 2016
Public hearing has not yet occurred
Proposed zoning conditions limit land use to detached
dwellings
 Maximum allowable density is 1.5 dwelling units/acre (if
developed using conservation subdivision standards)
 Cary Community Plan supports average density of 2.5
dwelling units/acre (Land Use Plan Designation at time of
submittal supported a maximum of 1.5 dwelling units/acre)
 Traffic study was not required as part of rezoning

Potential Revision of 16-REZ-20 if Waiver Request for 16-REZ03 is Approved
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16-REZ-03 Kadari Property

 Rezoning application would be modified to include the
Kadari Property
 A residential district other than R-4O, and additional zoning
conditions, could be requested in order to achieve the
maximum density of 2.5 dwelling units/acre that could
potentially be supported by the Cary Community Plan
 A traffic study would be required based on the expanded
area and increased development potential
 A second neighborhood meeting would be conducted after
submittal of the traffic study and prior to the public hearing
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Fiscal Impact: None
#2249
History:
02/23/17

Town Council

APPROVED
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Beerman presented staff’s report.
Frantz and Bush provided supportive comments of the wavier as a there is an opportunity for a
better development on this parcel.
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Glenda S. Toppe & Associates
4139 Gardenlake Drive
Raleigh, NC 27612
January 19, 2017
Mr. Jeff Ulma
Planning Director
Town of Cary
RE: 16-REZ-03 Kadari Property Request for Waiver of One-Year Waiting Period for
Wake County PINs 0723095533 and 0724100102 (the “Property”)
Dear Mr. Ulma.
I am writing on behalf of the property owners of the above referenced Property to
request that the Town of Cary waive the one-year waiting period for the re-filling of a
rezoning for the Property.
On June 27, 2016 the Town Council approved to rezone the property to Residential-40
Conditional Use (R-40-CU), Conservation Residential Overlay District (CROD) and
Watershed Protection Overlay District (Jordan Lake Watershed), with a zoning condition
limiting the use to detached residential. The vote by the Planning and Zoning Board
was unanimous and the item was on the Council Consent Agenda.
While the rezoning was being reviewed by staff, the Town was in the process of setting
up community meetings on the proposed Cary Community Plan in anticipation of having
a public hearing in the fall of 2016. At the time the rezoning application was under
review, there was not a definitive position on what was going to happen to the properties
within the Southwest Area Plan. There was talk of densities possibly being increased,
but no one new for certain what might happen. The rezoning continued through the
process and was ultimately adopted in June of 2016.
On Tuesday, January 24, the Cary Town Council will consider the adoption of the Cary
Community Plan. In the new Plan, the area where the Property is located will be
approved with an aggregate, gross area-wide density not to exceed about 2.5 dwellings
per acre. With the companion LDO amendments, the overlay district can still apply or a
property owner can seek a base district rezoning if that is what they prefer.
The property owners are seeking the waiver so they can submit a new rezoning request
based on the adopted Cary Community Plan. They fully understand they must show
how the proposed rezoning meets the policies laid out in the Cary Community Plan. We
believe a waiver of the one-year waiting period is justified due to the change in
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conditions for properties located in southwest Cary based on the soon to be adopted
Cary Community Plan.
Please let me know if you have any questions regarding our proposed waiver request.
Thank you.
Glenda Toppe

Glenda S. Toppe, AICP
Glenda S. Toppe & Associates
4139 Gardenlake Drive
Raleigh, NC 27612
919-605-7390
glenda@gstplanning.com
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Glenda S. Toppe & Associates
4139 Gardenlake Drive
Raleigh, NC 27612
January 27, 2017
Mr. Jeff Ulma
Planning Director
Town of Cary
RE: 16-REZ-03 Kadari Property Request for Waiver of One-Year Waiting Period for
Wake County PINs 0723095533 and 0724100102 (the “Property”)
Dear Mr. Ulma.
I am writing on behalf of the property owners of the above referenced Property to request that the Town of Cary waive the one-year waiting period for the re-filling of a rezoning for the Property.
On June 27, 2016 the Town Council approved to rezone the property to Residential-40
Conditional Use (R-40-CU), Conservation Residential Overlay District (CROD) and Watershed Protection Overlay District (Jordan Lake Watershed), with a zoning condition
limiting the use to detached residential. The vote by the Planning and Zoning Board
was unanimous and the item was on the Council Consent Agenda.
While the rezoning was being reviewed by staff, the Town was in the process of setting
up community meetings on the proposed Cary Community Plan in anticipation of having
a public hearing in the fall of 2016. At the time the rezoning application was under review, there was not a definitive position on what was going to happen to the properties
within the Southwest Area Plan and the Conservation Overlay District. There was a discussion of keeping the option for the overlay district but also adding the option to seek a
base district rezoning. The Kadari rezoning continued through the process and was ultimately adopted in June of 2016.
On Tuesday, January 24, the Cary Town Council adopted the Cary 2040 Community
Plan. In the new Plan, the area where the Property is located now allows for the option
to request a base district rezoning.
This area of Cary has seen a lot of growth over the last several years. By granting the
waiver request, the Property will become part of a larger assemblage. There is a rezoning case for property adjacent to the Kadari Property that was submitted to the Town
several months ago. This rezoning has been on hold while trying to acquire additional
property. The additional property was needed to better address connectivity in the area.
With the inclusion of the Kadari property as part of the rezoning application, a traffic
study will be required. This will enable the Town to look at the area holistically in terms

Attachment: Updated Applicant Request
Minutes
Minutesfor
Acceptance:
Acceptance:
Waiver of Waiting
Minutes
MinutesPeriod
of
ofMar
Feb
Mar(received
30,
23,
9, 2017
20176:30
6:30
from
PM
PM
applicant
(Consent
(Consent
2.22.2017)
Agenda)
Agenda)(2249 : Request for Waiver of the

6.2.d
4.3
4.1

Packet Pg. 519
365
387
515

of traffic needs instead of in a piece meal fashion. We see this as important based on
the growth this area has seen.
We believe a waiver of the one-year waiting period is justified based on the reasons
stated above. Please let me know if you have any questions regarding our proposed
waiver request.
Thank you.

Glenda Toppe, AICP
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Staff Report for Town Council
Meeting Date: February 23, 2017
Ordinance Amendment Chapter 20 of the Cary Code of Ordinances, Towing from Private Lots
Purpose: Consideration of an Ordinance Amendment of the Town of Cary, North Carolina amending Chapter 20
of the Cary Code of Ordinances, Licenses and Business Regulations, to add a new Article IV, Towing From
Private Parking Lots
Prepared by: Steve Wilkins, Police

Executive Summary: The non-consensual towing of privately owned vehicles has long been a source of
contention between vehicle owners, towing companies, and private property owners within the Town of Cary.
Non-consensual towing can leave unknowing drivers without a means of transportation and can lead to
altercations between vehicle owners and towing personnel. The police department is frequently asked to
respond when such disputes occur, but police authority is limited by the civil nature of private towing. The
Town of Cary has a significant governmental interest in protecting the health, safety, and welfare of the general
public, and in preserving the public order. The Town desires to minimize and control the harmful and adverse
effects resulting from non-consensual towing while also protecting lot owners' and lessees' property rights. As
such, staff proposes an ordinance regarding portions of non-consensual towing that are within the Town’s
authority to regulate. This proposed ordinance specifically excludes any effort to regulate fee schedules in
compliance with North Carolina case law.
Recommendation: Council approve the ordinance amendment of Chapter 20 of the Cary Code of Ordinances,
Licenses and Business Regulations to add a new Article IV, Towing from Private Parking Lots.

Background: The practice of non-consensual towing has for many years been a source of
civil disturbance complaints for the Cary Police Department. Non-consensual towing is
defined as the act of towing vehicles improperly parked or trespassing on private property,
at the request of the property owner or their authorized agent, without the prior consent or
authorization of the owner or operator of the vehicle.
A recent analysis of Cary’s most active tow companies revealed 148 requests for police
services regarding non-consensual tows since 2010. Common topics of discourse
discovered and documented by police have included arguments over the justification for
towing vehicles, unfounded reports of stolen vehicles, arguments over cash-only payment
requirements, delayed vehicle access by owners wishing to collect personal belongings, the
slow or delayed release of vehicles by tow companies, claims of unreasonable fees, and
complaints of rude or confrontational behavior by towing business personnel towards
vehicle owners. In most of these cases the police department is unable to provide an
immediate conflict resolution. Officers respond with an obligation to prevent physical
fighting, but a resolution of the dispute itself is typically not a matter of criminal law. The
towing and release of vehicles is largely a civil matter that falls outside of an officer’s subject
matter jurisdiction. As such, officers can provide only a recommendation that the involved
parties pursue and settle their differences in civil court.
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Speaker: Captain Steve Wilkins, Police Department

With the hope of reducing these types of disturbances and clarifying what types of nonconsensual towing practices should or should not be acceptable within the Town of Cary, the
Cary Police Department conducted a review of North Carolina General Statutes related to
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non-consensual towing, a review of applicable case law, and a review of the policies of other
surrounding local governments. Police consulted with the Legal Department to identify and
discuss the need and legality of enacting a relevant ordinance and specifically which
portions of the non-consensual towing business may or may not be regulated based on
statute and case law.














MAS Towing,
Imperial Towing,
Cricket Towing,
Peak Towing,
Coltland Towing,
Cary Towing,
Brace Towing,
One Direct Towing,
Savage Towing,
Unlimited Recovery,
Raleigh Cary Towing,
Nick’s Towing and Roadside Assistance.

Topics of discussion included property signage requirements, methods of payment, storage
lot location requirements, business response to vehicle owners, property retrieval from
vehicles, storage conditions, police notification of towing, civil penalties for ordinance
violations, and fee schedules. All in attendance were provided the opportunity to speak on
topics of interest to their business and to provide comment on interventions they believed to
be reasonable or unreasonable. Input provided from these two meetings was documented
and presented for discussion with the Town’s Legal Department along with information
obtained from a review of relevant case law and the existing ordinances of other
municipalities. We found both the Town of Chapel Hill and the City of Raleigh already
address variations of the same towing topics Cary staff determined to be of greatest
relevance for our ordinance recommendation. Staff recommends the attached ordinance be
added to Chapter 20 of the Cary Code of Ordinances, License and Business Regulations.
The regulatory items addressed by our proposed ordinance include:
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Subsequently, two public meetings were held at the Cary Police Department. Sixty-two tow
companies advertising themselves as providers of towing service to the Cary area were
identified and invited by letter to attend and discuss non-consensual towing issues with
police staff. The meetings took place on 11/30/2015 and 12/8/2015. Attendance
included owners or representatives from:

Signage requirements
Notification of non-consensual towing activity by tow operators to police
Response time by tow companies to vehicle owners for the release of vehicles and
property
Receipt requirements
Minimum method of payment requirements
Pre-towing release of vehicles and property
Storage lot location and storage conditions
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Penalties for non-compliance with the proposed ordinance

Discussion: The proposed non-consensual towing ordinance strives to maintain the peace
and dignity of Cary by establishing regulations to proactively protect the welfare of vehicle
owners, private land and parking lot owners and lessees, and tow company owners and
operators. This ordinance intends to address the concerns of unknowing drivers being left
without a means of transportation, reduce the likelihood of altercations between vehicle
owners and towing personnel, and to protect the property rights of lot owners and lessees by
ensuring that parking is available to those lawfully present on private property. As such, the
ordinance applies to all private parking lots within Cary’s enforcement jurisdiction. The
proposed ordinance does not conflict with existing laws and ordinances regarding the
removal of vehicles by police or town officials in other lawful circumstances.
This ordinance is offered to address actual problems, concerns, and experiences realized at
the local level and made known to the Police Department regarding non-consensual towing
in Cary.
A general summary of the proposed ordinance amendment to Chapter 20 of the Cary Code
of Ordinances, Licenses and Business Regulations, Article IV, Towing from Private Lots is as
follows:
Under proposed Section 20-153 Notice required, all non-consensual towing must meet the
requirements of G.S. 20-219.2 and specific signage regulations as listed in the new
ordinance. This section of the new ordinance addresses minimum signage location
requirements to ensure motorists using any posted parking area have ample opportunity to
observe parking restrictions and towing information for their location. The ordinance
addresses physical sign specifications in compliance with current Town of Cary appearance
standards. The ordinance also addresses sign content specifications to ensure motorists
have every opportunity to receive the message as intended by the property owner or lessee.
Contact information for the specific tow company associated with the location must be
clearly posted along with language to address the release of vehicles on-site once a tow has
been initiated.
Section 20-154 Report to police department required is intended to prevent unfounded
claims of stolen vehicles to police. Tow companies will be required to notify the police
department of their non-consensual towing activities and provide police with a description of
any vehicles towed including make, color, and license plate number. Tow companies must
provide the location from which a vehicle has been towed and the location of the storage lot
where the vehicle will be held. Affected vehicle owners who call the police department
wishing to file a motor vehicle larceny report will be provided with the appropriate towing
company contact information.
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Section 20-155 Response time; towing receipt required; methods of payment addresses
several important aspects of vehicle recovery for those who have been subject to a nonconsensual tow. The response time portion of this section is intended to establish a
reasonable procedure through which vehicle owners might contact the towing company.
Towing business engaged in non-consensual towing practice will be required to maintain a
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Receipts for payment will be required of tow company owners and operators under the new
ordinance at the time a release payment is made. Receipts must be legible and must
contain certain information specific to the tow. Receipts must show the name, address, and
phone number of the tow company, provide identifying employee information, and show a
description of the fees associated with the tow. A reason for the tow must be listed along
with the towing date and time. Receipts shall not contain descriptions that might mislead
individuals to associate the tow with any municipal action.
A minimum method of payment criteria is established by the new ordinance such that tow
companies will be required to accept payments of cash or credit card. Acceptable credit
cards must include either MasterCard or Visa, and one other nationally recognized credit or
debit card such as MasterCard, Visa, American Express, Discover, or JCB (Japan Credit
Bureau). There are currently no method of payment requirements for non-consensual tows,
and many tow companies will accept only cash payments before releasing vehicles to their
owners or drivers. With the popularity of credit cards and other non-cash forms of payment
in modern business, staff believes it is unreasonable to expect vehicle owners should have
large sums of cash on hand for such significant and unexpected expenses. A vehicle
owner’s inability to pay cash, oftentimes late at night, can and has resulted in unnecessary
retrieval delays, transportation emergencies, and additional storage fees.
Cary’s proposed ordinance amendment does not provide regulation over any charges or fee
schedules set by towing companies for the non-consensual towing of vehicles. The
ordinance also provides no restrictions on additional fees tow companies may charge for the
processing of credit card payments. The question of whether or not municipalities may
regulate fees and fee schedules for non-consensual tows was settled in June 2014 by the
North Carolina Supreme Court in the case George King vs. Town of Chapel Hill. In that case
the court determined that the regulation of non-consensual towing fee schedules by
municipal ordinance is not lawful.
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telephone number to receive calls from vehicle owners. Calls must be answered by a
person; or a call-back shall be initiated by a person within 30 minutes of a message being
left on the company’s voice mail or answering machine. A person with the authority and
ability to release a towed vehicle must respond to the storage location within two hours of a
release request with one exception: For release requests received between midnight and
6:00 am, vehicles may be held in storage until 8:00 am if the release request is received
more than two hours after the tow. This exception is intended to relieve tow company
owners and operators from late-night requests for a vehicle release when the call is not
received within a relevant time of the towing.

Section 20-156 Release prior to tow; retrieval of personal property addresses two types of
complaints police have received from vehicle owners in the past. Under the new ordinance
any tow service that has initiated a non-consensual tow by positioning a tow truck,
connecting a hook, chain, cable, or other device, but has not yet removed the vehicle from
the private parking lot must release that vehicle upon the request of the vehicle operator
upon payment of a release fee. Vehicle owners and operators must also be allowed to have
access to towed motor vehicles for the purpose of retrieving personal property during any
towing or storage activity subject to this ordinance.
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Violations of this ordinance are addressed in Section 20-158 Violations; Responsible party.
Any person or tow company who conducts a non-consensual tow in violation of this Article,
and any person who engages a towing company in violation of this Article may be charged
with a violation of the Article. A violation shall subject the offender(s) to a civil penalty of
$100. If more than one violation occurs within any one-year period, the civil penalty shall
increase to $250 for a second offense, $500 for a third offense, $750 for a fourth offense,
and $1000 for any fifth and subsequent offense within one year. Penalties must be paid
within 72 hours, and appeals of the civil penalty may be made within 30 calendar days of
the violation date of issuance. In addition to, or in lieu of, such civil penalties and other
remedies, the violation of this article shall constitute a criminal misdemeanor.
Fiscal Impact: No fiscal impact is anticipated.
#2173
History:
02/23/17
Town Council
APPROVED
Chief Godwin and Captain Wilkins presented staff’s report.
Robinson asked what happens if a person locks their purse in the car, will they be allowed to retrieve the item
to make payment on the tow. Wilkins stated the tow company has to allow access to items within the vehicle.
Wilkins stated that if the tow was conducted in Cary, then the towing company would have to follow our
ordinance. He also clarity that if the vehicle was towed illegally, then the tow company would be charged. Our
Police Department can only charge towers with criminal or. Town Attorney Chris Simpson confirmed, after
George’s question about additional charges, that the ordinance will enforce what is allowed by the statute.
Frantz stated that he receives a lot of complaints about this, especially in downtown. The drivers usually don’t
realize they are parking in a tow away zone. Now the lots will have the appropriate siganage. Another issue is
that owners are not allowing people to park in their lot even when their business is closed. He commended
staff on this ordinance change and looks forward to seeing its effects in the community.
Frantz moved to approve staff's recommendation: The ordinance amendment of Chapter 20 of the Cary Code
of Ordinances, Licenses, and Business Requirements to add a new Article IV, Towing from Private Parking Lots,
effective June 1, 2017.
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Section 20-157 Regulations for tow storage lots regulates storage lot location, signage, and
security. Vehicles towed under this ordinance may be towed to a storage lot that is no more
than 15 miles from the parking lot from which the motor vehicle is towed. Tow storage lots
shall be clearly signed in accordance with all applicable local and state requirements,
stating the name, address, and telephone number of the tow storage lot. Lots must be
secured and lighted in such a manner as to keep towed vehicles safe from break-ins or
damage while in storage. Lots must also be fenced and have lighting sufficient for
transacting nighttime business.
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Ordinance Amendment
Town of Cary, NC

1. Article IV is hereby added to Chapter 20 of the Code of Ordinances, Town of Cary,
North Carolina, as follows:
Article IV—Towing from private parking lots
20-150 Purpose and Intent.
(a) The town council of the Town of Cary has a significant governmental interest in
protecting the health, safety, and welfare of the general public and preserving the public
order.
(b) N.C.G.S. 160A-174 allows a municipality by ordinance to define, prohibit, regulate, or
abate acts, omissions, or conditions, detrimental to the health, safety, or welfare of the
public, and the peace and dignity of the municipality.
(c) Some practices related to the non-consensual towing of motor vehicles from parking lots
located on private property have exposed the public or members of the towing industry to
harm. Non-consensual towing can leave unknowing drivers without means of
transportation and can lead to altercations between vehicle owners and towing personnel.
(d) The Cary Town Council desires to minimize and control the harmful and adverse effects
resulting from the non-consensual towing of motor vehicles from parking lots located on
private property, while also protecting lot owners’ and lessees’ property rights by
ensuring that parking is available to those lawfully present on the property.
20-151 Applicability.
(a) The provisions of this Article apply to any private property used for residential or
non-residential purposes, upon which a private parking lot is located.
(b) Notwithstanding the foregoing, this Article does not apply to the towing, removal, or
immobilization of a motor vehicle (i) if the motor vehicle obstructs adequate ingress
and egress to, from, or within a private parking lot; (ii) if the motor vehicle has been
abandoned on private property without the consent of the private property; or (iii) if
the motor vehicle is being removed pursuant to the direction of a law enforcement
officer or otherwise in accordance with the provisions of this Code or state law.
20-152 Definitions.
(a) “Motor vehicle” shall have the definition provided in G.S. 20-4.01.
(b) “Private parking lot” means a lot, garage, or other parking facility not owned or leased by
the Town or another governmental entity.
(c) “Towing or storage service” means any person or other entity, whether licensed or not,
that engages in or who owns or operates a business which engages, in whole or in part, in
the towing or removal of motor vehicles for compensation.
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(a) No motor vehicle may be towed from a private parking lot unless such towing meets the
requirements of G.S 20-219.2 and:
(1) One or more signs meeting at least one of the following requirements is posted as
follows:
a. a sign prominently placed at each entrance allowing vehicular access to the
private parking (“Entrance Sign”); or
b. if there are no curb or access barriers, at least one sign posted for every 50 feet
of the frontage of the private parking lot to a public street (“Frontage Sign”);
or
c. a sign posted at each parking space from which an unauthorized motor vehicle
could be towed, removed, or immobilized (“Parking Space Sign”).
(2) The posted sign(s) complies with the following.
a. Entrance or Frontage Signs shall be at least 24 inches by 24 inches in size, and
shall not exceed six square feet.
b. Parking Space Signs shall be at least 12 inches by 18 inches in size, and shall
not exceed six square feet.
c. All signs required by this Ordinance shall be permanently installed with the
bottom of the sign not less than four feet above ground level, and not more
than five feet above ground level. Pedestrian safety shall be taken into
consideration when locating freestanding signs.
(3) The sign(s) required by this Ordinance shall clearly display the following:
a. The words “tow-away,” “tow-away zone,” or “towing enforced,” or similar
phrase. This phrase shall be formed by letters that are not less than one and
one-half (11/2) inches high, and shall be on a contrasting background.
b. Indication that parking by unauthorized motor vehicles is prohibited by a
phrase such as “private parking,” “leased parking,” “no parking,” “parking for
customers only,” “parking for residents only,” or a similar phrase. This
phrase shall be formed by letters that are not less than one and one-half (11/2)
inches high, and the background shall be on a contrasting background.
1. If parking by unauthorized motor vehicles is prohibited on a 24-hour
per day basis, then that prohibition shall be posted, and state the days
of the week and hours of the day during which that prohibition is in
effect.
2. If parking by unauthorized motor vehicles is not prohibited on a 24hour basis, then the days of the week and hours of the day during
which parking is prohibited shall be posted.
c. If motor vehicles are subject to immediate towing when the motor vehicle
operator steps off the property, whether the operator conducts business on the
property or not, then the signs required by this Ordinance shall include the
language “If you leave this property, your vehicle is subject to being towed.
This includes patrons who are frequenting business on this property” or
similar language which conveys the message that even if a business on the
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property was or will be frequented, if the operator leaves the property, the
vehicle may be towed. This message shall be formed by letters that are not
less than one and one-half (11/2) inches high, and shall be on a contrasting
background.
d. The name and telephone number of the towing and storage service at which a
person available to release the motor vehicle that has been towed, removed, or
immobilized may be contacted. The name and telephone number shall be
formed by letters that are not less than one and one-half (11/2) inches high,
and shall be on a contrasting background.
e. Language such as “If a tow has been initiated but the vehicle has not been
removed from the parking lot, the vehicle must be released upon payment of a
release fee” or similar. This message shall be formed by letters that are not
less than one and one-half (11/2) inches high, and shall be on a contrasting
background.
20-154 Report to police department required.
Any towing service that engages in a tow subject to this Article must, within 15 minutes
of removing the motor vehicle from the private property, report to the Cary Police Department
by telephone communication the fact that a motor vehicle was towed. The tow service must also
provide the police department with (i) a description of the motor vehicle including make, color,
and license tag number; (ii) the location from where the motor vehicle was towed; and (iii) the
location of the storage lot where the motor vehicle is intended to be held.
20-155 Response time; towing receipt required; methods of payment.
(a) The towing or storage service shall maintain a telephone number for the purpose of
receiving calls from the owners or operators of towed motor vehicles. Calls to the
telephone number (i) shall be immediately answered by a person; or (ii) a call back shall
be initiated, by a person, within 30 minutes of a message being left on voice mail or
answering machine type device. A person with the authority and ability to release the
motor vehicle shall respond to the location of the vehicle within two hours of a request
for release being made during a phone call or by voice mail or answering machine
message; unless (i) the request for release is made between the hours of 12:00 a.m. and
6:00 a.m. and (ii) the motor vehicle was towed more than two hours before the request for
release was made, in which case a person with the authority and ability to release the
motor vehicle shall respond to the location of the vehicle at or before 8:00 a.m.
(b) The towing or storage service shall provide a receipt for each payment at the time the
payment is made. Each receipt shall be legible and shall contain the following
information:
(1) The name, address, and telephone number of the towing service.
(2) Sufficient information to allow the employee who towed the motor vehicle to be
identified.
(3) A total fee with a breakdown of towing and storage fees.
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(4) A clear and accurate reason for the towing and the date and time of the towing.
Receipts shall not use descriptions that might cause individuals to associate
private property towing with municipal action.
(c) The towing or storage service shall accept as payment for any fees related to towing
regulated by this Ordinance (i) cash; and (ii) either MasterCard or Visa; and (iii) one
other nationally recognized credit or debit card (such as MasterCard, Visa, American
Express, Discover, or JCB).
20-156 Release prior to tow; retrieval of personal property.
(a) Any tow service that has initiated a tow subject to this Ordinance by, at a minimum,
positioning a tow truck or wrecker in preparation for securing the motor vehicle to the
tow truck by a hook, chain, cable, or similar device, but has not removed the motor
vehicle from the private parking lot, must upon request of the motor vehicle operator,
release the motor vehicle upon payment of a release fee.
(b) Any towing or storage service subject to this Article shall, upon request of the motor
vehicle owner or operator, permit the motor vehicle owner, operator, or designee to have
access to the motor vehicle for the purpose of retrieving personal property from the motor
vehicle.
20-157 Regulations for tow storage lots.
(a) The tow storage lot shall be located within 15 miles of the parking lot from which the
motor vehicle is towed.
(b) Tow storage lots shall be clearly signed in accordance with all applicable local and state
requirements, stating the name, address, and telephone number of the tow storage lot.
Tow storage lots shall be secured and lighted in such a manner as to keep the motor
vehicle safe from break-ins or damage while in storage. The storage yard shall be fenced
and have surface lighting sufficient for transacting nighttime business.
20-158 Violations; Responsible party.
Failure to conduct a tow in compliance with the requirements of this Article IV is a
violation of this Article IV. In addition, it is a violation of this Article IV to:
(a) conduct a non-consensual tow from a private parking lot that is not properly posted
pursuant to Section 20-153;
(b) to engage a towing company to conduct non-consensual towing from a private parking lot
if the private parking lot is not properly posted pursuant to Section 20-153; or
(c) to engage a towing company that does not meet the requirements of this Article IV to
conduct non-consensual towing from a private parking lot.
Any person or towing company who conducts a non-consensual tow in violation of this Article
IV, and any person who engages a towing company in violation of this Article IV, may be
charged with violation of this Article IV. A person shall be deemed to have engaged a towing
company if that person owns, manages, or operates any private parking lot, or portion thereof,
from which a towing company performs non-consensual tows.
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(a) Civil penalty. Violation of this Article IV shall subject the offender(s) to a civil penalty in
the amount of $100.00. In the event there is more than one violation within any one-year
period, then the civil penalty shall be increased for each additional violation over one
during such period, as follows.
Second offense within one year: $250.00
Third offense within one year: $500.00
Fourth offense within one year: $750.00
Fifth and any subsequent offense within one year: $1,000.00
(1) Once the one year period has run from the "first violation," the next violation
shall be considered to be a first violation for the purposes of establishing a new
one year period.
(2) Violators shall pay any issued penalty within 72 hours of the issue date and time.
The town attorney, or designee, is authorized to file suit on behalf of the town to
collect any unpaid citations, and the police chief, or designee, is authorized to
verify and sign complaints on behalf of the town in such suits. A police officer
may issue a citation for violations of this article.
(3) Appeal of a civil penalty amount may be made to the Town Manager or designee
within 30 calendar days from the date of issuance by filing an appeal stating with
specificity the grounds for the appeal and the reasons the penalty should be
reduced or abated. In considering the appeal, the penalty or fine, the Town
Manager or designee may consider the following:
a.
b.
c.
d.

the gravity of the violation;
any action taken by the violator to correct the violation;
the cost of the action to correct the violation; and
any previous violations committed by the violator, on the same or different
site.

(b) Remedies. This article may also be enforced through equitable remedies issued by a court
of competent jurisdiction.
(c) Criminal penalty. In addition to, or in lieu of, such civil penalties or other remedies,
violation of this article shall constitute a misdemeanor.

2. The Town Council hereby directs that a supplement to the Town Code of
Ordinances shall be prepared and printed reflecting these amendments.

Adopted: February 23, 2017
Effective: _______________
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Staff Report for Town Council
Meeting Date: February 23, 2017
Bid Award for the Kilmayne Drive Elevated Water Storage Tank
Purpose: Consideration of Bid Award for the Kilmayne Drive Elevated Water Storage Tank
Prepared by: Dave Hallgren, Water Resources

Executive Summary: Water storage tanks play a vital role in helping the Town deliver high quality drinking water
to our citizens in sufficient quantity and at an adequate pressure. In order to continue providing this essential
service to a growing Town we are building a new two million gallon tank at 31 Kilmayne Drive in central Cary. A
new tank ensures a stable water supply, maintains the Town’s excellent water standards, and reinforces the
flows necessary for firefighting and emergency management - all essential services that provide an important
part of the foundation for economic prosperity in Cary. This project supports the Cary Community Plan’s goal of
providing comprehensive and top quality infrastructure.
Recommendation: That Council award the bid in the amount of $5,264,976 to Caldwell Tanks, Inc. for the
construction of a two million gallon composite elevated water storage tank with a Carboline paint coating
system as well as spice bushes which represents the base bid and bid alternates #1b & #3. The
recommendation of award by Council represents a preliminary determination and no legally binding
acceptance of the bid or offer occurs until the Town has executed a written agreement. The contract award is
subject to the contractor providing all bonds, insurance and other required documents and executing a
contract in a form agreeable to the Town.

Background: Elevated water storage in the Town began in the 1920’s with a single 100,000
gallon tank adjacent to Academy Street in the heart of Cary. While this tank is no longer
standing, over the course of the last 80 years we have built many tanks of varying shapes
and sizes throughout the Town to effectively support our expanding water system, provide
reserve capacity during peak demand conditions such as high use summer months, and
ensure public safety by reinforcing the flows necessary for firefighting.
Each tank has been strategically located, sized, and operated in order to support the
growing volume requirements necessary to provide adequate water storage for equalization,
fire flow, and emergency events.
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The Kilmayne Drive Elevated Water Storage Tank project was conceived as a means to
provide additional water storage capacity in central Cary as well as address rehabilitation
needs at the nearby Maynard Tank. The half million gallon Maynard Tank, located across
the street from Cary High School, is the oldest standing water tank in Town, constructed in
1966. Cary citizens, eager to preserve this important landmark, approached the Town in
order to find a way to save the Maynard Tank. The Town looked at many alternatives to
address the aging tank and, after careful consideration of the options and significant public
input, staff presented the results to Council on July 17, 2014 in staff report WR15-002. This
staff report recommended that the Maynard Tank should be maintained and rehabilitated in
addition to the construction of a new two million gallon tank on Kilmayne Drive.
By building a new tank and refurbishing an old tank we increase the reliability and resiliency
of our utility infrastructure. More storage means we can provide water when and where it is
needed most during peak demand conditions. More capacity also means we build flexibility
into the system so that we can take a tank off line for repair without reducing service or
seeking additional water supply from a neighboring community.
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Discussion: The Town is currently home to a variety of elevated tank styles including
spheroid, multi-legged, and fluted column tanks (pictured below). We build the correct tank
style for the correct application based on the requirements of the water system and the
specific demands of each tank. For the Kilmayne Drive Tank project, the Town has
investigated and carefully reviewed an innovative tank style known as a composite tank. A
composite tank is a hybrid of two materials, the bowl is composed of steel but is supported
by a reinforced concrete column rather than steel, as is typically found on the other Town
tanks. Composite tanks can be found across North Carolina, and have been embraced by
many local communities such as Durham and Raleigh.

Multi-legged Tank (Maynard)
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Spheroid Tank (Field)
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Fluted Tank (Carpenter)

Composite Tank (Durham, NC)

While maintaining structural integrity, composite tanks are a cost competitive alternative to
the traditional steel tank design due in part to the reduced quantity of steel surface that
requires periodic painting and maintenance. Steel on tanks is typically repainted every 1520 years, so minimizing the amount of future painting has long term cost saving benefits.
As the graphic below shows, the painted surface (in blue) on a composite tank is
significantly less than on the other tank styles. The present worth of savings from this
reduction in painting is estimated to be $250,000 or greater over the next 20 years.

Source: http://www.teamlandmark.com

Contract documents were prepared by Hazen & Sawyer and bids were received on January
26, 2017. However, because less than three bids were submitted, the project was readvertised for an additional week and three bids were opened on February 3, 2017. Of
these three bids, one was determined to be nonresponsive, leaving two responsive bids for
consideration.
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In addition to the base bid for a composite tank, the following bid alternates were gathered:






Alternate #1a
Alternate #1b
Alternate #1c
Alternate #2
Alternate #2a

Composite Tank Paint Coating System, Sherwin-Williams
Composite Tank Paint Coating System, Carboline
Composite Tank Paint Coating System, TNEMEC
Fluted Tank
Fluted Tank Paint Coating System, Sherwin-Williams
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Alternate #2b
Alternate #2c
Alternate #3

Fluted Tank Paint Coating System, Carboline
Fluted Tank Paint Coating System, TNEMEC
Spice Bushes

The matrix below presents the bid prices for the various combinations of tank style and paint
coating systems, all of which are inclusive of bid alternate #3. Landmark Structures does
not manufacture a fluted tank, and thus did not submit pricing for the associated bid
alternates.

SherwinWilliams
Caldwell

Carboline

Fluted Tank
TNEMEC

SherwinWilliams

Carboline

TNEMEC

$5,265,976 $5,264,976 $5,277,776 $6,770,576 $6,763,776 $6,793,676

Landmark $5,294,000 $5,269,000 $5,299,000

n/a

n/a

n/a

Staff has reviewed the bids and the composite tank provided by Caldwell Tanks, Inc. with a
Carboline paint coating system is the most cost-effective option and provides the best
balance of tank material and performance.
Project Schedule: Construction for the Kilmayne Drive Tank is estimated to begin by the
summer of 2017 and be complete by the fall of 2018. The existing Maynard Drive Tank will
be renovated upon completion of this project.
Fiscal Impact:
Operating
Short Term: Personnel impacts include providing construction administration and
inspections oversight during construction by the Water Resources Department. This work
can be provided by current staff with no additional staffing or funding required.
Long Term: Public Works and Utilities staff will maintain the elevated water storage tank
and associated appurtenances. Funding for future maintenance or repairs will be requested
via the budgeting process.
Funding
The funding for this project is part of the 2017 revenue bond sale. Staff recommends
funding the base bid work as well as bid alternates #1b & #3 from existing appropriations
for the Kilmayne Drive Elevated Water Storage Tank, WT1214 capital project. A total of
$7,000,000 has been appropriated to this project. Encumbrances/expenditures to date
total $1,468,819 leaving an available balance of $5,531,181. Of the available balance,
$5,264,976 will be directed toward addressing the base bid work as well as bid alternates
#1b & #3.
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02/23/17
Town Council
NO VOTE WAS TAKEN.
This item was removed during the adoption of the agenda.
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Staff Report for Town Council
Meeting Date: February 23, 2017
Bid Award for 2017 Water Main Replacement Project
Purpose: Consideration of Bid Award for 2017 Water Main Replacement Project
Prepared by: Paul Webster, Water Resources

Executive Summary: We take pride in providing our citizens with reliable, high quality water for consumption
and fire protection. While the media is filled with stories about the urgent need and high cost to replace aging
infrastructure throughout the United States, the Town of Cary plans for and consistently funds the maintenance
and preservation of our utility infrastructure. This proactive maintenance approach is accomplished by annually
evaluating and selecting pipes to be replaced. This project supports the Cary Community Plan’s goal of
providing comprehensive and top quality infrastructure. The pipes selected for replacement this year are at an
age and condition that make them vulnerable to unexpected service interruptions and costly repairs. Replacing
them helps ensure a continuous flow of water for our community’s public health and safety.
Recommendation: That Council award Triangle Grading and Paving, Inc. the 2017 Water Main Replacement
Project contract for $3,476,992.50. The recommendation of award by Council represents a preliminary
determination, and no legally binding acceptance of the bid or offer occurs until the Town has executed a
written agreement. The contract award is subject to the contractor providing all bonds, insurance and other
required documents and executing a contract in a form agreeable to the Town.

Background: Delivering high quality water through a safe and reliable distribution system
helps keep Cary one of the best places in the country in which to live, work and raise a
family. The Town has approximately 1,035 miles of water lines in its system (including Town
of Morrisville and RTP) —that’s equivalent to the distance between Cary and Green Bay,
Wisconsin. These water lines are not only different sizes and different ages but are made
from different materials, which put them at varying points in their remaining service life.
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To help determine which water lines should be replaced, the Town has developed a Water
Line Condition Assessment Program that is cost effective, minimizes unexpected water
disruptions, and builds confidence in our utility system. Based on best available information,
the Town ranks the condition of pipe segments from most to least vulnerable. The priority
system takes into account a host of factors including repair history, approximate age of the
pipe, pipe material, and soil conditions. In addition, the Town performs regular lab testing of
existing pipe materials to better estimate remaining service life of the pipe. This combined
information provides a comprehensive database for the Town’s annual Water Line
Replacement Program to help us analyze and select which pipes need to be replaced sooner
than others.

Minutes
MinutesAcceptance:
Acceptance:Minutes
Minutesof
ofMar
Feb
Mar30,
23,
9, 2017
20176:30
6:30PM
PM (Consent
(ConsentAgenda)
Agenda)

6.5
4.3
4.1

To further refine our pipe replacement list and support our commitment to rendering
exceptional services while wisely stewarding public funds, staff also evaluates the list
against the street pavement condition ratings to help ensure utility work is performed and
coordinated with the Street Improvement Program. With this proactive approach we annually
update the database with information collected throughout the year to help us determine
next year’s priority list.
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Discussion:
For this year’s Water Line Replacement Project, staff has identified almost three miles of
water line to be replaced within five areas of Town. The existing pipe will be replaced with a
high quality ductile iron pipe that has an expected service life of 100 years.

2017 Water Main Replacement Project Areas:
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Kimley-Horn and Associates, Inc. prepared construction documents for the 2017 Water Main
Replacement Project and on January 10, 2017 the Town received the following four bids:
Contractor
Triangle Grading and Paving, Inc.
Pipeline Utilities, Inc.
Sanford Contractors, Inc.
Moffat Pipe, Inc.

Bid Amount
$3,476,992.50
$3,579,296.00
$4,766,486.80
$5,049,074.25

Staff reviewed all bids and Triangle Grading and Paving, Inc. was determined to be the
lowest responsive and responsible bidder with a bid in the amount of $3,476,992.50.
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Project Schedule:
Construction is scheduled to start in spring 2017 and be completed by the end of the year.
Fiscal Impact:
Operating
Personnel impacts include providing project administration during construction by the Water
Resources Department. There is no additional cost associated with project administration as
it will be conducted by Town engineers currently supported by the operating budget.
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Public Works staff will maintain the water lines and funding for any future maintenance or
repairs will be requested via the budgeting process.

The debt payments for the new revenue bonds have been included in the ten year utility rate
projections. Based on the Town Council’s prudent financial management that anticipates
new debt payments, the rates adopted in the past will facilitate lower rate increases in the
future that will be necessary to maintain the excellent financial position of the utility and the
Town’s AAA revenue bond ratings.
#2172
History:
02/23/17

Town Council

APPROVED

Webster presented staff’s report.

Robinson moved to approve staff's recommendation: Award Triangle Grading and Paving, Inc. the 2017 Water
Main Replacement Project contract for $3,476,992.50. The recommendation of award by Council represents
preliminary determination, and no legally binding acceptance of the bid or offers occurs untl the Town has
executed a written agreement. The contract award is subject to the contractor providing all bonds, insurance,
and other required docments and executing a contract in a form agreeable to the Town.
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Funding
The funding for this project is part of the upcoming revenue bond sale scheduled for March
1, 2017. Revenue bonds are the sole source of the $5,000,000 budget for the WT1265
Water Line Upgrades – FY 2017 project. A total of $5,000 has been encumbered or
expended to date, leaving $4,995,000available to support this bid award. At the end of the
project any unexpended revenue bonds will be reallocated to other water or sewer projects
to replace other revenue sources and/or reduce future planned water and/or sewer debt.
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Staff Report for Town Council
Meeting Date: March 9, 2017
Old Holly Springs Road Renaming
Purpose: Consider request to rename Old Holly Springs Road to Franklin Spring Lane
Prepared by: Gina Morin, Planning
Wayne Nicholas, Planning

Executive Summary: There is currently a section of public right-of-way between Jones Franklin Road and
Campbell Road which has been referred to as Old Holly Springs Road, however this road name was never
approved by the Town of Cary or Wake County’s Addressing Division. The road segment was originally part of
Holly Springs Road before it was realigned in the late 1980s. This segment was intended for abandonment by
NCDOT, however that abandonment did not occur. A parcel of land fronting on this road is currently being
developed for commercial use. In order for an appropriate street address to be assigned to this new business,
it is necessary to adopt an official road name for this segment of right-of-way. Based on Town of Cary Standard
Procedure 96, staff recommends that Town Council approve renaming “Old Holly Springs Road” to “Franklin
Spring Lane” without conducting a public hearing.
Recommendation: That Town Council adopt the attached resolution approving the renaming of the right-ofway referred to as Old Holly Springs Road to Franklin Spring Lane without conducting a public hearing due to
the absence of opposition to the proposed street renaming and since it is necessary for public safety, as
described in this staff report.

Background:
There is currently a 440-foot-long section of public right-of-way (highlighted yellow on
Illustrations B and C below, and outlined in red in Figure 1 below) between Jones Franklin
Road and Campbell Road which has been referred to as Old Holly Springs Road. The subject
right-of-way was part of the previous alignment of Holly Springs Road. In the late 1980’s,
Holly Springs Road was realigned (as shown in Illustration B below) to intersect with Tryon
Road at a point west of the original intersection. When this occurred the subject section of
right-of-way (highlighted yellow), although still connected to the original road, was no longer
identified as Holly Springs Road due to the new alignment. In the early 2000’s, Holly
Springs Road was again realigned (as shown in Illustration C below) to its current location.
As a result, the subject section of right-of-way is no longer connected to Holly Springs Road.
During the process of these realignments, the subject section of right-of-way was not
abandoned and remained open to vehicular traffic. Although referred to as Old Holly Springs
Road, this road name was never approved by the Town of Cary or Wake County’s Addressing
Division.
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A parcel of land (labeled “A” in Figure 1 below) with frontage on the subject right-of-way is
being developed for commercial use. The property currently has a Tryon Road address. In
order to minimize access points along Tryon Road, access to the developing property will be
from the right-of-way referred to as Old Holly Springs Road. As such, the property should be
addressed off this section of road. As noted above, a name for this road segment was never
previously approved. Based on current practices, the name Old Holly Springs Road would
not be considered an approvable road name by Wake County or the Town of Cary for several
reasons. First, Town of Cary Standard Procedure 96 (Street Naming) does not support using
the text “Old” in a street name. Second, the road naming procedure also does not support a
name exceeding 14 characters before the suffix. Lastly, there is currently a road in
existence in the list of Wake County approved street names that contains the text “Old Holly
Springs”, and is therefore too similar to this name. To prevent any confusion with
emergency response, it is essential to avoid road name duplication. Due to these factors, it
is necessary for the Town to adopt an official name for this road segment that is consistent
with both Wake County and Town practices. Staff contacted North Carolina Department of
Transportation (NCDOT) staff regarding the proposed road naming and verified that this road
segment will remain a public right-of-way and is a state-maintained street.
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Discussion:
Typically, road names are proposed and approved as part of the development plan approval
process in association with creating new roads. In this particular situation, since the road is
not private and already exists, staff is proposing the name “Franklin Spring Lane” for the
subject road segment. The name is derived using portions of two existing nearby streets,
specifically Jones Franklin Road and Holly Springs Road. The name has been reviewed by
Wake County E911 Addressing Division and it was confirmed that Franklin Spring Lane is
acceptable for use in Wake County and would not cause confusion for emergency services.
Town of Cary Standard Procedure 96 - Street Naming (SP-96) requires Town Council
approval of road name changes for existing streets. In accordance with SP-96, Town Council
has the option of conducting a public hearing on a proposed road name change before
deciding on such requests. Based on SP-96, staff would not recommend conducting a
public hearing on a proposed road name change when the following conditions exist: no
fiscal impact; unanimous support for the street name change by property owners; and,
necessary for public safety or poses no threat to public safety if the name is changed.
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As a result of the proposed road renaming, only the above mentioned property that is
currently being developed will be immediately affected by the road name change. Staff has
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On February 1, 2017, staff sent notice (via both certified and regular mail) regarding the
proposed street renaming to the owner of the three adjacent parcels that might potentially
be affected in the future by the change. The notices included a fourteen-day timeframe for
responding to the Town with any questions/concerns regarding the proposed change. To
date, no response has been received from the adjacent property owners that would indicate
opposition to the proposed street renaming.
In addition, this name change is necessary for public safety purposes to reduce potential
confusion in emergency response. This change is consistent with Policy 12 contained in
Chapter 8 (Serve) of the Cary Community Plan, which reads: “Manage health and safety
through provision of exemplary emergency services – such as police, fire and rescue
services – throughout the community”. Similar to the intent of this policy, action to change
the proposed road name supports the Town’s emergency services by being proactive instead
of reactive.
Fiscal Impact: There will be a nominal cost for the new street sign.
#2304
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received written correspondence (email) from the owner of the property being developed
(currently addressed off Tryon Road) indicating support for the proposed road name of
Franklin Spring Lane. There are three other properties (labeled “B”, “C” and “D” in Figure 1
above) that are also adjacent to the subject right-of-way. Of these three properties, all of
which are under the same ownership, two are currently vacant. These three properties
would not be required to immediately change their address as a result of the proposed
renaming.
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WHEREAS, there is currently a 440-foot-long section of public right-of-way
between Jones Franklin Road and Campbell Road, identified on Exhibit A attached
hereto, which has been referred to as Old Holly Springs Road; and
WHEREAS, he subject right-of-way was part of the previous alignment of Holly
Springs Road; and
WHEREAS, road realignments in the area severed this section of right-of-way
from Holly Springs Road and led to its being referred to as Old Holly Springs Road; and
WHEREAS, “Old Holly Springs Road” was never officially adopted by Wake
County or the Town of Cary; and
WHEREAS, new development on the subject right-of-way necessitates adopting
an official name; and
WHEREAS, on the 9th day of March, 2017, the Town Council of the Town of
Cary considered whether to rename Old Holly Springs Road to Franklin Spring Lane; and
WHEREAS, after having given full and complete consideration to the matter,
it now appears to the satisfaction of the Town Council that the renaming of Old Holly
Springs Road has the support of affected property owners and should proceed for the
purposes of public safety.
NOW, THEREFORE, BE IT RESOLVED by the Town Council of the Town of
Cary, meeting in regular session, that Old Holly Springs Road is hereby renamed to
Franklin Spring Lane. Town Staff is hereby authorized to take any actions necessary to
effectuate the change, including informing necessary parties of the name change,
updating Town databases and maps, and installing new street signs.

Adopted this the ______ day of _________________, 2017.

Mayor
Attest:
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OF THE CARY TOWN COUNCIL
RENAMING OLD HOLLY SPRINGS ROAD TO FRANKLIN SPRING LANE
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EXHIBIT A
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Staff Report for Town Council
Meeting Date: March 9, 2017
Necessary Easements for the WT1166 Holt Road to Davis Drive Water Line Connection Project
Purpose: Condemnation Resolution to Secure Necessary Easements for Project WT1166 Holt Road Waterline
Connection
Prepared by: Leonard Scarborough, Transportation and Facilities Department
Donna Lunsford, Real Estate Manager

Executive Summary: Staff has been working with the property owner to secure easements necessary for water
line construction of WT1166 Holt Road Waterline Connection Project. To ensure the project schedule is not
compromised, staff requests approval and execution of the attached resolution authorizing condemnation.
Recommendation: That Council approve the attached resolution authorizing condemnation to acquire certain
property of James A. Cox and wife Jacqueline M. Cox et al at 6037 Farmpond Road.

Background: The Town of Cary is moving forward to improve water service to portions of
central and southwest Cary. The Town has initiated a project to connect the existing
waterlines located along Holt Road and Davis Drive. The Holt Road waterline will close the
gap left by previous developments on two large diameter waterlines at Westhigh Street near
Davis Drive and along Holt Road near Montford Hall Court. The primary purpose of this
connection is to provide a secondary feed into the southern portion of the central pressure
zone (CPZ). This feed will reinforce the reliability of the distribution system in this area of
Cary. This project will provide approximately 1.2 miles of 24 inch diameter pipeline along
Holt Road, Farmpond Road and portions of Howell Road and Kenneth Ridge Court.
The location map below shows the project limits:
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Speaker: Donna Lunsford, Transportation & Facilities Department
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Discussion: Staff has been working towards reaching an amicable settlement with the
affected owner and negotiations have been productive. There have been numerous
conversations and correspondence with the affected property owner, and it is hopeful that a
settlement will be reached. To ensure the project schedule is met, condemnation may be
necessary. Staff will continue negotiations to reach a mutually agreeable settlement with the
affected property owner while the condemnation process proceeds.
The owner and property affected is as follows:
James A. Cox and wife Jacqueline M. Cox et al
6037 Farmpond Road
Apex, NC 27523-8215
PIN# 0743437919
Fiscal Impact: For parcels where condemnation does become necessary, the Town will incur
the cost of eminent domain proceedings which are estimated to be initially between $1,600
and $5,000 per parcel and will be paid from existing and available funding within the
WT1166 Holt Road to Davis Drive Water Line Connection Project. WT1166 appropriations to
date total $1,920,000. Expenditures/encumbrances to date total $50,950 leaving an
available balance of $1,869,050 with the majority of this balance dedicated to construction.
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RESOLUTION AUTHORIZING CONDEMNATION TO ACQUIRE CERTAIN PROPERTY OF
JAMES A. COX AND WIFE JACQUELINE M. COX, ET AL

To protect the public health, to provide the public with an adequate and sound water system, and to
improve such system to meet the need for expanded or upgraded services, the Town of Cary is
condemning the herein described property interests, specifically, to construct and maintain the Holt
Road to Davis Drive Water Line Connection Project - WT1166, located in Wake County.
WHEREAS, the proper officials or representatives of the Town of Cary have been unable to acquire
the needed interest in this property by negotiated conveyance.
NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY OF THE TOWN OF CARY,
THAT:
1. The Town of Cary shall acquire by condemnation, for the purposes stated above, the property
and easement interest in a portion of certain tracts described in Deed Book 4202 Page 350,
Wake County Registry.
The easement area taken is more particularly described as follows:
UTILITY AND PIPELINE EASEMENT:
All that tract or parcel of land situated in White Oak Township, Wake County North Carolina, more
particularly described as follows:
Utility and Pipeline Easement (Variable Width)

Point of Beginning being Cox’s SE corner a point on the Western R/W of Farmpond Road,
thence along Cox’s South property line S50° 38' 15"W 269.56'; thence S70° 33' 03"W
61.48’; thence N9° 11' 21"W 20.32'; thence N70° 33' 03"E 75.22'; thence N50° 38'
15"E 233.54'; thence S84° 21' 10"E 18.23'; to the Point of Beginning and containing
approximately 4,581 square feet according to a Utility and Pipeline Easement Plat for the
Properties of James & Jacqueline Cox 6037 Farmpond Road, Apex, NC 27523 & Jen Hua
& Yi Hua Chen Shr 6029 Farmpond Road, Apex, NC 27523, Sheet 1 of 1, Project
WT1166 Dated 6-25-2015.
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WHEREAS, the governing body of the Town of Cary hereby determines that it is necessary and in
the public interest to acquire certain property owned by James A. Cox and wife Jacqueline M. Cox
et al., for the following public purposes:
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2. The attorneys representing the Town of Cary are directed to institute the necessary
proceedings under NCGS § 40A-1, et. Seq. as authorized by NCGS § 40A-3(b)(4) and/or other
appropriate statutory provisions and local acts to acquire the property herein described.

___________________________________
Harold Weinbrecht, Jr., Mayor

Adopted this ______ day of ______________, 2017.

I, Virginia H. Johnson, Clerk of the Town of Cary, do hereby certify that the foregoing is a true copy
of a resolution which was duly adopted by Town Council of the Town of Cary at its meeting on
_______________________, 2017.
Witness my hand and the official seal of the Town of Cary on this the ____ day of __________,
2017.

____________________________________
Virginia H. Johnson, Town Clerk

(Municipal Seal)
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Staff Report for Town Council
Meeting Date: March 9, 2017
Abandonment of Portions of Rights-of-Way on Keener Street and Fairview Drive
Purpose: Consideration of Abandonment of Portions of Rights-of-Way on Keener Street and Fairview Drive
Prepared by: James Mitchell, Transportation and Facilities Department

Executive Summary: On January 24, 2017, Council adopted a Resolution of Intent to close a portion of
dedicated public right-of-way located at the intersection of Keener Street and Fairview Drive which called for a
public hearing. The purpose of the public hearing is to hear from the public about whether closing portions of
Keener Street and Fairview Drive rights-of-way is detrimental to the public interest or the property rights of any
person. After the public hearing, Council may adopt the Street Closing Order if Council concludes that the
proposed closing is not contrary to the public interest and that no person owning property in the vicinity of the
streets will be deprived of reasonable means of ingress and egress.
Recommendation: That Council conduct the public hearing on the effects of the proposed street closing. If
Council is able to thereafter determine that the proposed closing is not contrary to the public interest and will
not deprive any property owner of reasonable ingress and egress, then staff recommends Council approve the
Street Closing Order, authorize the Mayor to execute the Order and any related quitclaim deeds, and direct
staff to record the Order at the Wake County Register of Deeds Office.

Background: George Jordan submitted the attached petition to the Town to close portions of
rights-of-way on Keener Street and Fairview Drive. The intersection of Keener Street and
Fairview Drive is located four blocks southeast of Cary Town Hall. The surrounding
neighborhood entails about fifty single family homes built between the late 1940’s through
the early 1970’s. Mr. Jordan with George H. Jordan III Development Company (Jordan)
purchased 321 Keener Street in August of 2016 with the intention of constructing three new
single family homes on the property. A subdivision plat creating the lots which comply with
the existing zoning was approved by the Town last year, and Mr. Jordan is slated to begin
construction in spring, 2017.
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Speaker: James Mitchell, Transportation & Facilities Department
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Keener Street Proposed

Downtown Cary Aerial View

The petition states that the portions of rights-of-way “are serving no purpose for the Town
and exceeds dedication requirements at this intersection.” Mr. Jordan and staff researched
public records, but were unable to find a definitive reason for the dedication of what
appears to be ‘excess’ right-of-way. With the proposed right-of-way closing, the developer will
be able to fully utilize the potential of these lots. Currently there are no utilities within the
proposed right-of-way closure areas, and the right-of-way is not needed for the
transportation network.
The closures will allow Mr. Jordan to fully utilize his property for the development of three
new single family homes in the downtown Cary area. Once completed these new homes will
offer citizens the chance to purchase a home in the heart of downtown Cary and will
contribute positively overall to continued improvements and revitalization efforts of our
Downtown. The property at 321 Keener Street is within the Heritage Neighborhood
Development Category as per the Future Growth Framework found in the Cary Community
Plan. It is also considered a supporting neighborhood within Downtown Cary. Heritage
Neighborhoods radiate outward from Downtown Cary to the Maynard Road loop. They
include a rich and wide variety of housing types, unit sizes, log sizes, and densities. These
areas contain the greatest variety and intermingling of housing types. Predominate use
types include single family detached, single family attached, and multifamily housing. The
new homes will help maintain neighborhood character while providing more housing choices
for all residents.
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Discussion: The procedures for closing public rights of way are set forth in N.C.G.S. §160A299 and Town of Cary Policy Statement 44. The statute requires that the Town Council
adopt a Resolution of Intent to Abandon, which calls for a public hearing on the matter. The
Resolution of Intent is required to be published on the Town’s website, and mailed by
registered or certified mail to adjacent property owners. If the street is under the authority
and control of the North Carolina Department of Transportation (NCDOT), then NCDOT must
also be mailed a copy of the Resolution. Notice of the proposed closing and the public
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There are no private utilities located in the purposed right-of-way area for abandonment.
Approval from NCDOT is not required to proceed with the street closures because both
Keener Street and Fairview Drive are located with the Town limits of Cary and are owned
and maintained by the Town. The Town has received several phones calls inquiring about
the right-of-way abandonment and the reasons Mr. Jordan was allowed to develop three
home sites on the existing lot. Staff notes that the lots comply with the existing zoning.
Fiscal Impact: The developer will bear all costs related to this transaction, including
recording fees and, if necessary, deed preparation; therefore, there is no fiscal impact to the
Town.
#2282
History:
03/09/17

Town Council

APPROVED

Senior Real Estate Specialist James Mitchell presented staff’s report.
Weinbrecht opened the public hearing.
Julia Lee stated that she supported the abandonment request. She has
reservation to build on the lot pending approval of tonight’s request. She
thanked the council for their leadership and investment in Downtown which
made her and her husband want to live here. She looks forward to enjoying a
walkable, transit-friendly, diverse neighborhood.
George Jordan, requester of the abandonment, explained the purpose. He
would like to have the houses to be in line and create a cottage-like feel to the
development. Through conversations with staff, they realized there was no
need for this right of way.
Andrea Hill, resident on Keener Street, has no objections to the abandonment.
She would like the big trees on the properties to be saved. She stated
landscaping means a lot and would help the houses fit in.
Weinbrecht closed the public hearing.
Frantz stated he was thrilled to hear people talk about wanting to be downtown
and that they have noticed council’s efforts in the downtown area.
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hearing must be posted in at least two places along the street. At the public hearing, any
person may speak on the question of whether or not the closing would be detrimental to the
public interest and that no individual owning property in the vicinity of the street or the
subdivision in which it is located would be deprived of reasonable means of ingress and
egress to his or her property.
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After Recording Mail to: Town of Cary
T&FD
Real Estate Section
P.O. Box 8005
Cary, NC 27512-8005
(TS16-000)

RIGHT OF WAY ABANDONMENT ORDER

A RESOLUTION ORDERING THE CLOSING OF THAT PORTION OF RIGHT OF WAY AT THE
INTERSECTION OF KEENER STREET AND FAIRVIEW DRIVE DESCRIBED IN EXHIBIT A:
WHEREAS, on the ___24th___ day of _January_, 2017, the Town Council of the Town
of Cary directed the Town Clerk to publish the Resolution of Intent of the Town of Council to
consider closing a certain portion of a street in the Cary Public Notices Portal once each week
for four successive weeks, such Resolution of Intent advising the public that a meeting would be
conducted in the Town Hall on the __9th __ of __March____, 2017; and
WHEREAS, the Town Council, on the __24th ___ day of _January___ 2017 ordered the
Town Clerk to notify all persons owning property adjacent on that portion of said street,
enclosing with such notification a copy of the Resolution of Intent; and
WHEREAS, the Town Clerk has advised the Town Council that on the date directed she
sent a letter to each said adjacent property owners, including the DOT if the street was under
the control of the DOT, advising them of the day, time, and place of the meeting, enclosing a
copy of the Town Council’s Resolution of Intent, and advising said abutting property owners that
the question as to closing said street right of way would be acted upon, said letters having been
sent certified mail with return receipt requested; and
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WHEREAS, the Town Clerk has advised the Town Council that none of the letters so
sent have been returned undelivered; and
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WHEREAS, it now appears to the satisfaction of the Town Council that the closing of
said street right of way is not contrary to the public interest, and that no individual owning
property, either abutting the street or in the vicinity of said street or in the subdivision in which
said street is located (if any) will as a result of said closing be thereby deprived of a reasonable
means of ingress and egress to their property due to the vacation; and
NOW, THEREFORE, BE IT RESOLVED by the Town Council of the Town of Cary,
meeting in regular session, that said right of ways of Keener Street and Fairview Drive
described on the attached Exhibit A, is hereby ordered closed, and subject to any reservation of
right set forth below and in accordance with G.S.§ 160A-299(c), all right, title and interest in the
right-of-way that may be vested in the public to said area for street purposes is hereby released
and quitclaimed to the abutting property owners.
In accordance with G.S. § 160A-299(f) the Town hereby reserves all of its right, title, and
interest in any utility improvement or easement within a street closed. Such reservation extends
to utility improvements or easements owned by private utilities which at the time of the street
closing have a utility agreement or franchise with the Town.
The Mayor and the Town Clerk are hereby authorized to execute quitclaim deeds or
other necessary documents in order to prove vesting of all right, title and interest in those
persons owning lots or parcels of land adjacent to the street, such title, for the width of the
abutting land owned by them, to extend to the centerline of the herein closed street right of way
in accordance with the provisions G.S. § 160A-299(c).
The Town Clerk is hereby ordered and directed to file in the Office of the Register of
Deeds of Wake County a certified copy of this resolution.
Upon motion duly made by Council member __________________, and duly seconded
by Council member __________________, the above resolution was duly adopted by the Town
Council at a regular meeting held on the ________ day of __________, 2017, in the Town Hall.
Upon call for vote, the following Council members voted in the affirmative:

and the following Council members voted in the negative:

This the ______ day of _________, 2017, at 6:30 p.m.
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WHEREAS, after full and complete consideration of the matter and after having granted
full and complete opportunity for all interested persons to appear and register any objections
that they may have with respect to the closing of said street; and

Harold Weinbrecht, Jr. Mayor
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Attest:
(Municipal Seal)

NORTH CAROLINA
WAKE COUNTY

I HEREBY CERTIFY that the foregoing is a true and accurate copy of a resolution duly
adopted by the Town Council of the Town of Cary, North Carolina, at a regular meeting held on
_________________________________, at 6:30 p.m. at the Town Hall in the Town of Cary.
IN WITNESS WHEREOF, I have hereunto set my hand and have caused the official
corporate seal of said Town to be affixed, this the ____ day of ________________, 2017.

Virginia Johnson, Town Clerk
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Virginia Johnson, Town Clerk
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EGAL DESCRIPTION - RIGHT-OF-WAY ABANDONMENT AREA #1
BEGINNING AT AN EXISTING IRON PIPE LOCATED ON THE EXISTING EASTERN RIGHT-OF-WAY
LINE OF KEENER STREET AND BEING A WESTERN PROPERTY CORNER OF LOT 2 AS RECORDED
IN BOOK OF MAPS 2016, PAGE 1923, WAKE COUNTY REGISTRY AND HAVING NC GRID (NAO
'83/2011) COORDINATES N: 740183.7081 FEET E: 2066098.9434 FEET; THENCE ALONG AND WITH
SAID EXISTING RIGHT-OF-WAY ALONG A CURVE TO THE LEFT AN ARC DISTANCE OF 33.13 FEET,
SAID CURVE HAVING A RADIUS OF 103.37 FEET, A CHORD DIRECTION OF SOUTH 10°17'51" EAST
AND A CHORD DISTANCE OF 32.98 FEET TO AN EXISTING IRON PIPE, THE NORTHWESTERN
PROPERTY CORNER OF LOT 3 AS RECORDED IN SAID BOOK OF MAPS; THENCE NORTH 89°46'19"
WEST A DISTANCE OF 7.88 FEET TO A POINT ON THE NEW RIGHT-OF-WAY LINE OF KEENER
STREET; THENCE ALONG AND WITH SAID NEW RIGHT-OF-WAY ALONG A CURVE TO THE LEFT AN
ARC DISTANCE OF 7.93 FEET, SAID CURVE HAVING A RADIUS OF 324.62 FEET, A CHORD
DIRECTION OF NORTH 05°18'36" EAST AND A DISTANCE OF 7.93 FEET TO A POINT; THENCE
NORTH 02°54'23" EAST A DISTANCE OF 24.56 FEET TO THE POINT OF BEGINNING, CONTAINING
0.0022 ACRES.
LEGAL DESCRIPTION - RIGHT-OF-WAY ABANDONMENT AREA #2
BEGINNING AT AN EXISTING IRON PIPE LOCATED ON THE EXISTING NORTHERN RIGHT-OF-WAY
LINE OF FAIRVIEW DRIVE AND BEING A SOUTHERN PROPERTY CORNER OF LOT 3 AS
RECORDED IN BOOK OF MAPS 2016, PAGE 1923, WAKE COUNTY REGISTRY AND HAVING NC
GRID (NAO '83/2011) COORDINATES N: 740082.3661 FEET E: 2066200.6831 FEET; THENCE
LEAVING SAID EXISTING RIGHT-OF-WAY ALONG AND WITH THE NEW RIGHT-OF-WAY LINE OF
FAIRVIEW DRIVE NORTH 89°15'13" WEST A DISTANCE OF 1.87 FEET TO A POINT; THENCE ALONG
A CURVE TO THE RIGHT AN ARC DISTANCE OF 39.93 FEET, SAID CURVE HAVING A RADIUS OF
316.39 FEET, A CHORD DIRECTION OF NORTH 85°37'27" WEST AND A CHORD DISTANCE OF 39.91
FEET TO A POINT; THENCE ALONG A CURVE TO THE RIGHT AN ARC DISTANCE OF 52.62 FEET,
SAID CURVE HAVING A RADIUS OF 884.42 FEET, A CHORD DIRECTION OF NORTH 80°17'06" WEST
AND A CHORD DISTANCE OF 52.61 FEET TO A POINT; THENCE AS SAID NEW RIGHT-OF-WAY
TRANSITIONS INTO THE NEW EASTERN RIGHT-OF-WAY LINE OF KEENER STREET ALONG A
CURVE TO THE RIGHT AN ARC DISTANCE OF 31.51 FEET, SAID CURVE HAVING A RADIUS OF
20.00 FEET, A CHORD DIRECTION OF NORTH 33°26'41" WEST AND A CHORD DISTANCE OF 28.35
FEET TO A POINT; THENCE ALONG AND WITH SAID NEW EASTERN RIGHT-OF-WAY NORTH
11°41'07'' EAST A DISTANCE OF 11.58 FEET TO A POINT; THENCE ALONG A CURVE TO THE LEFT
AN ARC DISTANCE OF 22.19 FEET, SAID CURVE HAVING A RADIUS OF 324.62 FEET, A CHORD
DIRECTION OF NORTH 07°58'07" EAST AND A CHORD DISTANCE OF 22.19 FEET TO A POINT;
THENCE LEAVING SAID NEW RIGHT-OF-WAY SOUTH 89°46'19" EAST A DISTANCE OF 7.88 FEET
TO AN EXISTING IRON PIPE LOCATED ON THE EXISTING EASTERN RIGHT-OF-WAY LINE OF
KEENER STREET; THENCE ALONG AND WITH SAID EXISTING EASTERN RIGHT-OF-WAY ALONG A
CURVE TO THE LEFT AN ARC DISTANCE OF 125.62 FEET, SAID CURVE HAVING A RADIUS OF
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Exhibit A
Right of Way Abandonment Areas
Unused Right of Way at the Corner of Keener Street and Fairview Drive
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103.37 FEET, A CHORD DIRECTION OF SOUTH 54°17'33" EAST AND A CHORD DISTANCE OF 118.03
FEET TO THE POINT OF BEGINNING, CONTAINING 0.0449 ACRES.
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Staff Report for Town Council
Meeting Date: March 9, 2017
MetLife Economic Development Incentive Grant
Purpose: Appropriate funds for the 2017 economic incentive grant payment to MetLife
Prepared by: Lana Hygh, Town Manager's Office

Executive Summary: The Town entered into an Incentive Grant Agreement with MetLife in 2013 that required
annual payments after MetLife reached milestones of job creation (250 jobs) and capital investment ($50
million). The current project balance is insufficient to cover the required 2017 payment because the amount of
the capital investment exceeded expectations ($111 million) and MetLife exercised its option this year for a
stepped-up payment
Recommendation: That Council appropriate $101,522 from General Fund fund balance to the Economic
Development Strategic Fund for Project ED1002 MetLife.

Background: On March 7, 2013, Governor Pat McCrory announced that MetLife, a global life
insurance and employee benefits company, intended to create 2,600 jobs in Charlotte and
Cary by the end of 2015. The company would invest over $125 million in its new Charlotte
and Cary facilities. The Cary facility would house its Global Technology and Operations
organization. The project was made possible in part by an award from the state Job
Development Investment Grant (JDIG) program and a One North Carolina Fund Award in
conjunction with incentive grants from Wake County and Cary.
Cary’s agreement with MetLife requires MetLife, by December 31, 2015, to:
 Create 250 jobs paying at least $90,792 (200% of the Wake County average of
$45,396)
 Invest $50 million in property improvements
In return, Cary agreed to provide an incentive of 2.25% of “Improvements,” which is the
assessed value of real and business property (excluding land), to be paid over eight years. In
one of the eight years, to be determined by MetLife, the grant payment will equal 0.5% of
the assessed value of Improvements; for the other seven years of grant payments, the grant
payment will be 0.25% of the assessed value of Improvements. Each year’s payment is
based on the assessed value as of the preceding January 1. The payment may not exceed
the value of taxes paid.
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Speaker: Lana Hygh, Town Manager’s Office
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Discussion: While this incentive contract was executed in 2013, this project fits the
parameters of the newly-adopted Cary Community Plan as outlined above. MetLife met its
job creation and investment requirements in Cary by the required date and has become part
of the business fabric of our community. They have built two office buildings with a
combined square footage of 445,000 square feet and two parking decks with nearly 2,000
spaces. They have 1,474 new full-time employees with an average annual compensation of
$104,556. The current assessed value of the Improvements is over $111 million as of
January 1, 2016.
The Town received the first disbursement request in January 2016. The assessed value of
the buildings on January 1, 2015 was $51,530,344. The business property had not yet been
listed and taxes paid at the time
of the request. MetLife
requested a disbursement of
0.25% per the contract, and Cary
sent a payment of $128,825.86
on February 26, 2016.
The Town received the second
disbursement request in January
2017, this time requesting the
one-time 0.5% payment for
value of all Improvements as of
January 1, 2016, and also
requesting a disbursement for .25% of the value of the business property as of January 1,
2015, which was not requested with the first disbursement in 2016. On January 1, 2016,
the assessed value of the buildings was $76,860,986, and the assessed value of business
property was $34,192,171, for a total Improvement value of $111,053,157. Because the
disbursement amount at 0.5% ($555,266) exceeds the total taxes paid by MetLife on the
Improvements in 2016 ($430,696), the reimbursement amount is automatically lowered to
$430,696 because the incentive payment may not be larger than the taxes paid on the
Improvements in a given year. The difference between 0.5% of assessed value ($555,266)
and the taxes paid ($430,696) is $124,570. This amount may be added to future payments
as long as the total grant payment does not exceed the taxes paid in a particular year.
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While this agreement was approved prior to the adoption of the Cary Community Plan, the
Metlife partnership with the Town implement several of the Plan goals specifically related to
our economic development policies contained in the Work chapter of the Community Plan.
More specifically, the relevant policies addressed include diversifying Cary’s economy,
attracting new high value businesses and supporting the locational needs of new and
expanding firms (Work Policies 4, 5 and 8). Further the provision of incentives as discussed
in this staff report was contemplated in the Work chapter implementation section “How We
Will Achieve Our Vision” in Strategy 2 -- Create a Business Friendly Environment.

In addition to the reimbursement related to 2016 Improvements, the Town will reimburse
MetLife an additional $42,000 for the value of the business property for 2015
($16,800,000) at the 0.25% disbursement rate.
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Positive Return on Investment
New Assessed
Value
Business Property (as of 1/1/2016)
$ 34,192,171
Real Property, less land value (as of 1/1/16)
$ 76,860,986
Totals
$111,053,157
Taxes paid on Business and Real Property in 2016 =
maximum 2017 grant payment
Business Property (as of Jan 1, 2015 – listed late)
$16,800,000
Total Incentive Payment for 2017

% of Value

Amount

0.50%
0.50%

$170,961
$384,305
$555,266
$430,696

0.25%

42,000
$472,696

Fiscal Impact: Funds were planned to be appropriated annually for the incentive payments
when the MetLife Incentive Grant Agreement was approved in 2013. In August 2015,
Council approved converting the Economic Development Strategic Fund from a special
revenue fund to a Multi-year Special Revenue Fund, reflecting the multi-year nature of
economic development projects. Since not all approved projects had come to fruition,
$500,000 was available in the Economic Development Strategic Fund for the MetLife
project when setting up the project accounts. In 2016, an incentive payment of
$128,825.86 was made, leaving a project balance of $371,174. An additional appropriation
of $101,522 to the Economic Development Strategic Fund is needed to fund the MetLife
project (ED1002) to enable the Town to fulfill its contractual obligation for the current
payment. Funds will be included in the annual budget over the next six years to cover the
remaining payments.
For incentive agreements entered into after 2013, Council has appropriated the full balance
of the necessary funds for the incentive when approving the agreement.
#2315
History:
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Town Council
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Intergovernmental Relations Manager Lana Hygh presented staff’s report.
Weinbrecht stated that it is important to him that the Town is not giving more
than we are taking in. Bush explained that year one would be at an higher
percent (5%) than the rest of the years at lower rate (.25%).
Bush clarified $101,522.00 is the amount that is being allocated. Hygh
confirmed that the staff report numbers are correct.
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Thus, the current payment breaks out as follows:
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Staff Report for Town Council
Meeting Date: March 9, 2017
NW Cary Resurfacing & Rehabilitation Project
Purpose: Consideration of bid award for the NW Cary Parkway Maintenance Exchange Project (ST1230)
Prepared by: Sammy Wood, Transportation and Facilities Department
Sammy Wood, Engineer

Executive Summary: On Wednesday, February 1, 2017, the Town of Cary received bids for the construction of
the NW Cary Parkway Resurfacing and Rehabilitation Project (ST1230). This project includes concrete
pavement repairs and rehabilitation of NW Cary Parkway from Evans Road to North Harrison Avenue. A
construction bid alternate was provided for the project to replace all concrete pavement with full depth asphalt.
Construction is scheduled to start in Spring 2017.
Recommendation: That Council award the base bid and bid alternate for construction of the NW Cary Parkway
Resurfacing and Rehabilitation Project (ST1230) to Lane Construction Corporation for $2,092,806.20 plus
$14,000.00 for estimated taxes. The recommendation of award by Council represents a preliminary
determination and no legally binding acceptance of the bid or offer occurs until the Town has executed a
written agreement. The contract award is subject to the contractor providing all bonds, insurance, and other
required documents and executing a contract in a form agreeable to the Town.

Background: NW Cary Parkway between Evans Road & Harrison Avenue was constructed
through various private land development projects between 1986 and 1990. The Cary
Community Plan envisions NW Cary Parkway as a 4-lane, median divided street at full buildout. Currently, NW Cary Parkway consists of a 106 foot right-of-way through this area for
future expansion and growth, with a majority of the street comprised of two travel lanes.
The existing street has deteriorated over time and is in need of major repair.
This project is being coordinated with
NCDOT. Once the NW Cary Parkway
project is complete, the Town will
request NCDOT to accept it onto their
system for maintenance. Upon
acceptance of maintenance of this
segment, NCDOT will be responsible
for maintaining the entire length of
Cary Parkway from N. Harrison
Avenue to Holly Springs Road.
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Speaker: Sammy Wood, Transportation & Facilities Department

The bid award, including the bid
alternate, provides for removing all
concrete sections and rebuilding the
street with an entirely new asphalt pavement structure, eliminating the uneven concrete
joints that contributes to the bumpy ride throughout this portion of NW Cary Parkway.
Furthermore, the newly surfaced street will include a 2-foot paved shoulder along the
existing grass shoulder section to increase safety and reduce maintenance.
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Construction is scheduled to start in the spring. The construction sequence includes closing
one lane at a time and detouring traffic to N. Harrison Avenue, Weston Parkway, and Norwell
Blvd. The lane currently not under construction will remain open and allow citizens to
access their destinations along NW Cary Parkway.
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This contract also provides for the resurfacing of several neighborhood street segments
within the NW Cary area that rated poor to very poor through the Town of Cary’s FY15-16
Street Improvements Projects (ST1243 and ST1256) (see Attachment A for a listing of
neighborhood streets to be resurfaced).
Staff is also working on design plans to address maintenance and repair work requested by
NCDOT to the bridge over Black Creek Greenway. Once the design is complete, the bridge
project will be advertised for construction, which is anticipated to occur in Winter 2018.
Upon completion of the bridge repairs, the Town will request NCDOT to accept the bridge
onto their system for maintenance.
Discussion: The Town received 4 bids at the February 1, 2017 bid opening. Lane
Construction Corporation was the apparent low bidder with a bid of $2,092,806.20 (Base
Bid $1,896,820.10 + Bid Alternate $195,986.10). An estimated $14,000.00 will be
needed for sales and use taxes. KW Dockery Contracting Services, Inc. provided an
incomplete bid package and therefore was considered non-responsive.
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Bid Tabulation Summary:
Base Bid
Bid Alternate
Estimated Taxes
Total

KW Dockery
N/A
N/A
N/A
N/A

Lane
$1,896,820.10
$195,986.10
$14,000.00
$2,106,806.20

Fred Smith Co.
$2,293,500.00
$271,550.00
$5,439.77
$2,570,489.77

Barnhill
$2,367,900.50
$74,441.80
$17,201.00
$2,459,543.30

Funding:
The combined $666,193 remaining unencumbered balance in the FY15 and FY16 Street
Improvements projects (ST1243 and ST1256) will support a portion of this bid award. The
remaining $1,440,614 needed for bid award will be addressed by existing appropriations to
the ST1230 NW Cary Parkway – Evans Road to North Harrison Avenue project. ST1230 has
a current available balance of $2,615,368.
#2302
History:
03/09/17

Town Council

APPROVED

Engineer Sammy Wood presented staff’s report.
Frantz asked why there is construction planned at night. Wood answered that
night construction may disrupt the neighborhood near Cary Parkway. Frantz
stated this project has been needed for a long time and thanked staff for their
work on this project.
Bush asked about the Black Creek bridge and if there was a bike lane on the
bridge. Wood answered there is no bike lane or sidewalks on the bridge. At this
time, Town will make minor repairs on the bridge and North Carolina
Department of Transportation (NCDOT) will take over maintenance after the
repairs are complete.
Weinbrecht asked if turning the road over to NCDOT will help trigger the future
expansion of Cary Parkway. Wood answered that NCDOT will only be in charge
of the maintenance; developers would still have to provide street
improvements. Wood confirmed that the Town will still be taking care of the
medians.
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Fiscal Impact:
Operating: The Town will continue to maintain this segment of NW Cary Parkway until such
time as the repairs can be made and NCDOT accepts the street for maintenance on their
system.
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ATTACHMENT A
NW CARY PROJECT - NEIGHBORING STREETS
STREET NAME
BEGIN STREET
END STREET
WESTON PARKWAY N HARRISON AVE
RENAISSANCE PARK PL
WESTON OAKS CT NORWELL BLVD
CUL DE SAC
THORPE DR
NW CARY PARKWAY SILVERCLIFF TRL
SILVERROCK CT
NW CARY PARKWAY CUL DE SAC
NORWELL BLVD
BEXLEY BLUFF LN
WESTON OAKS CT
NORWELL BLVD
WESTON PARKWAY BEXLEY BLUFF LN
NANTUCKET DR
NW CARY PARKWAY BATTERY POINT PL
NANTUCKET DR
BATTERY POINT PL OAK ISLAND DR
MONTIBELLO DR
N HARRISON AVE
ROCK POINTE LN
MONTIBELLO DR
ROCK POINTE LN
PINEHILL WY
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Staff Report for Town Council
Meeting Date: March 9, 2017
Request for Drainage Assistance - Policy Statement 146
Purpose: Consideration of request for assistance with drainage in conjunction with Policy Statement 146
Prepared by: Billy Lee, Water Resources

Executive Summary: One of the most difficult requests we receive from a citizen is for help to mitigate flooding
of their home during large storm events. We empathize with the anxiety and uncertainty that can come from
the potential for ones’ home to flood during a heavy rainstorm. There are often several contributing factors to
local flooding and the Town is limited by State laws in the solutions that can be applied with public funds. But
the Town works hard to identify alternative solutions that can correct or mitigate the flooding. This staff report
describes one such case.
The property owners at 100 Joel Court petitioned the Town for assistance with periodic structural flooding of
their home. Staff conducted a drainage study and determined it appears that an additional culvert under
Bayoak Drive parallel to the existing pipe will help to improve drainage behind the homes on Joel Court and
should mitigate the structural flooding at 100 Joel Court. Staff considered the possibility of purchasing the
property but after careful consideration recommends installing the parallel culvert pipe since such pipe would
be less expensive and it greatly reduces the flooding risk and benefits other properties.
Recommendation: That Council approve design and construction of a 48-inch parallel culvert across Bayoak
Drive at Joel Court using appropriated funds within the GG6000 capital project to address flooding of the
home at 100 Joel Court.

Background: Cary’s stormwater management programs have played an important role in
fostering an exceptional quality of life for its citizens. The Town is a recognized leader with
our riparian buffer requirements for new construction which protect our streams, promote
water quality, and mitigate flooding through stringent standards for new infrastructure.
Stormwater control measures protect water quality
and prevent new development from causing
sediment transport and flooding surrounding areas
during and after construction. Notable efforts have
been made in resolving stormwater concerns
around Town over the past twenty years through
Council’s leadership. Many of these successes were
facilitated through Policy Statement 35 – Storm
Drainage Improvements Requests and Policy
Statement 146 – Stormwater Capital Improvement
Requests, which have been fine-tuned by Council
over the years as conditions warrant.
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Speaker: Billy Lee, Water Resources Department

The Town’s Stormwater Program began in 1972
with the adoption of its first floodplain management
ordinance. Since that time, the Town has taken
measures to strengthen floodplain management
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and stormwater control by building on state requirements:
 1985: The Town enacted requirements for sedimentation and erosion control
measures,
 1990: The Town began requiring stormwater management plans for new
development,
 1998: The Environmental Management Commission adopted the Neuse River Basin
rules which established a 50-foot riparian buffer on both sides of a stream,
 2000: The Town strengthened the floodplain management ordinance to no longer
allow development in the floodplain,
 2001 the Town adopted Urban Transition Buffers (UTB) to extend the riparian buffer
to 100 feet on specific mapped streams throughout Town and prohibited the platting
of lots in the UTB or floodplain.
The 2000 and 2001 amendments to
Cary’s stormwater ordinances are a
particularly strong foundation of proven
floodplain management in the Town’s
jurisdiction and have protected
properties developed from that time
forward from flooding.
However, more than 60% of Cary
homes were built before these
advanced measures were in place.
Prior to 2001, residential lots were
typically platted to stream centerlines,
and many homes were built close to
streams. The 2001 UTB ordinance was established with a
goal of improving water quality with an added benefit of
preventing dwellings and business structures from
locating in a floodplain. These buffers extend beyond the
FEMA regulated floodplains. FEMA generally begins
mapping floodplains when the upstream tributary
drainage area is greater than one square mile; the Town’s
UTB ordinance protects properties located in smaller
drainage areas. In 2006 flood studies were completed
within the Town Center Area Plan (TCAP) boundaries for
Swift Creek, Walnut Creek and Coles Branch in drainage
areas which are not mapped by FEMA, and identified
areas that now constitute Town-regulated floodplains.
Most of the flooding complaints received by the Town
today are from citizens whose lots were platted prior to
2001 and some of their dwellings are more susceptible to
flooding.
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The Town’s ordinances, standards, and policies are designed with the goals of effectively
draining stormwater runoff from around our livable spaces, mitigating flooding, and
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Solutions to flooding and drainage concerns often involve improvements to infrastructure
that may be in the public right-of-way, or on private property, or a combination of both.
Storm drainage easements are often located on individual residential lots. Drainage
infrastructure is the responsibility of the owner of the property on which the infrastructure is
located.
The Town’s ability to manage stormwater as
well as maintain and improve stormwater
infrastructure outside the public rights-ofway is limited. North Carolina law, including
the North Carolina Constitution, limit
expenditure of public funds to activities that
primarily benefit the public, and not a private
party. As outlined in the Town’s Stormwater
Master Plan there are roughly 750 flood
prone structures within the FEMA and TCAP
floodplain. At this time, we have relatively
few citizens requesting assistance for
stormwater causing structural issues on
private property. As discussed with Council
at this year’s retreat in January, we
anticipate more failures and complaints due
to aging stormwater infrastructure in the
future, especially in areas of Town developed
prior to current standards.
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maintaining water quality. The network of stormwater infrastructure benefits our community
on many different levels including providing a safer transportation system, functional
subdivisions and building sites, and an overall healthier environment in which to thrive.

Discussion: The case of 100 Joel Court illustrates part of the reason why the Town’s
ordinances discussed above were put in place. The property owners at 100 Joel Court
petitioned the Town for assistance with periodic structural flooding of their home. This
home, in the Dutchess Village Subdivision, was platted in 1984, prior to our UTB and
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floodplain ordinances. It is not within the FEMA or TCAP delineated floodplain but is within
the UTB roughly 30 to 40 feet from the streambank.

During some high intensity rains that exceed the capacity of the existing culvert, the property
is subject to stormwater backing up onto their property as depicted in Figure 11 where the
white dotted line delineates the 100-year flood (or 1% annual probability) storm event.
Neighborhood street culverts are typically designed to safely pass the 25-year (or 4% annual
probability) storm with a low point in the street that allows the passage of a larger storm
event without impacting a home. In this case, with the foundation lower than the road, the
backwater can reach the
crawl space. Under the
guidelines of Policy
Statements 35 and 146,
staff evaluated options to
mitigate flooding on the
subject property and
recommended to Council
on August 25, 2016 the
Town install a parallel
culvert under Bayoak Drive.
At that time, Council tabled
staff’s recommendation
since the property owners
had asked the Town to
purchase their property in
lieu of installing the
recommended culvert
improvement. Council
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The owners have experienced flooding in their crawl space, utility room and backyard and
have requested assistance from the Town to improve their situation. See Figures 7-10. The
house is at the corner of Joel Court and Bayoak Drive and its foundation sits below the level
of the road. A 30-inch culvert carries stormwater from behind the house on the upstream
side of Bayoak Drive across the road and on downstream.
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asked staff to re-evaluate all options, including purchasing the property.

Staff revisited the engineering calculations, considered other options, including pipes larger
than originally recommended, and assessed authority for and the benefits and costs of
purchasing 100 Joel Court. Staff estimates it would cost the Town about $260,000 to
purchase and demolish this house. This estimate is based on the home’s tax value of about
$230,000 plus $30,000 to demolish and convert the property to floodplain open space.
Purchasing of the home and converting the property to open space would not reduce the
flooding potential of neighboring property. Installing a 48-inch pipe is estimated to cost
$167,000 and would likely reduce flooding of the backyard an additional 1.5 feet. Installing
a 60-inch pipe would cost $192,000 and only reduce the flood level an additional 0.5 feet
beyond what the 48-inch pipe would do and does not provide discernable benefit.
Table 1
100 Joel Court Design Options
Option
No action
42”Culvert
48” culvert
60” Culvert
Buy & demolish
the house

100 year storm event water
surface elevation change
N/A
> 5 feet
> 6.5 feet
> 7 feet
N/A

Cost
$0
$150,000
$167,000
$192,000
$260,000

Comments
No impacts downstream
No impacts downstream
No impacts downstream
No impacts downstream
Flooding potential
upstream present

Figure 12 delineates the extent of the floodplain reduction for each studied size of new pipe
installed. The foundation footprint of 100 Joel Court is shown in red outline on the figure as
well. Each of the alternatives reduces backwater away from the crawl space. Engineering
analysis shows no detrimental effects to downstream properties by installing a parallel pipe.
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Staff’s original recommendation was to install an additional 42-inch culvert that parallels the
existing 30-inch culvert at Bayoak Drive to increase the pipe flow capacity. At a cost of
$150,000, including detailed design, permitting and construction services, adding more
drainage capacity would reduce the flood levels in the property owner’s backyard by more
than 5 feet and should eliminate flooding of the crawl space during a 1% annual probability
storm event. Additionally it should assist other properties, including potential structural
flooding at 102 Joel Court, as well.
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Staff recommends installing a 48-inch culvert parallel to the existing 30-inch pipe because it
greatly reduces the flooding potential on the subject home as well as adjacent properties
upstream. Additionally, the drainage improvements will provide more efficient street
drainage on Bayoak Drive increasing the safety of the street during rain events and
mitigating sedimentation in the curb due to ponding at the curb inlet.
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Project Schedule: Staff estimates it may take up to two years to install a 48-inch culvert at
Bayoak Drive. The Town will need to acquire easements, develop construction drawings,
secure permits, receive bids, and award contracts. Construction will take approximately four
to six months.
Fiscal Impact: The GG6000 STM Town Properties Stormwater – Main project has an
available balance of $728,860 and can accommodate the estimated $167,000 needed for
the project detailed in this staff report.
Operating: Upon completion of the project, the only operational impacts would be periodic
clearing of the culvert inlet which is already factored into the operations budget.
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#2285
History:
03/09/17

Town Council

APPROVED

ACTION:
Frantz moved to remove this item from the table. Yerha provided the second.
The motion was unanimously approved.
Stegall introduced the item. Water Resources Steve Brown and Stormwater
Manager Billy Lee presented staff’s report.
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Frantz asked about the different in the recommendations as it relates to the
size of the pipe. Lee stated that the past approach was to do the least amount
of improvements to achieve no structure flooding and this was used in the first
recommendation. Now, staff has taken a different approach and found a
solution that will take flooding away from the house. Frantz thanked staff for
their work on this project. He believes the current solution will help multiple
homes in this area. He thanked the citizens for their patience as staff working
to find a solution that worked for the area. He is happy that a second look at
this issue resulted in a larger pipe.
Lee stated that the pipe will be installed as fast as the process allows it. He
mentioned that there are easements that slow down the process.
Frantz stated that the presentation for this item was great, and all the
presentations at council meetings have improved. This presentation made
stormwater easier to understand.
George thanked staff for the update. It is helpful to know that there has been
$1.4 million dollars of work done on this issue throughout the Town.
Weinbrecht agreed that this presentation should be on our website so citizens
can view it and see what the Town is doing about stormwater. Council agreed.
Bush recommended doing this presentation as a webinar so citizens can see
what we are doing and have done in the past.
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EXECUTIVE SUMMARY

Survey data was collected in the vicinity of the property and flood models were developed to
establish quantitative existing conditions with a basis for assessing potential viable improvements
that could be implemented in order to mitigate structural flooding on the property. Existing
conditions modeling indicates significant structural flooding of the crawl space in a 10-year storm
event.
Mitigation measures that were assessed include:




Drainage Improvement – Culvert replacement option at Bayoak Drive coupled with
improvements to the drainage system
Drainage Improvement – Supplement the existing pipe at Bayoak Drive coupled with
improvements to the drainage system

Depth in Structure;
FEE=413.8 (ft)

Depth at Lowest AC
Unit; Pad EL=408.5
(ft)

Depth in Crawl
Space; Lowest
Ground EL=406.8 (ft)

10-yr WSEL

100-yr
WSEL

10-yr

100-yr

10-yr

100-yr

10-yr

100-yr

Existing

408.1

412.0

0

0.0

0.0

3.5

1.3

5.2

N/A

MM #1

404.1

406.8

0

0

0

0.0

0.0

0.0

$182,970

MM #2

404.9

406.8

0

0

0

0.0

0.0

0.0

$150,000

Option

Opinion of Cost
for Option

Table – Comparison of existing condition to mitigation measures (depths and elevations are for the structure
located at 100 Joel Court).

Past Policy Statement #35 assessments design goal has been no structural flooding in the 100-year
storm event. Based on that criterion, both drainage improvement alternatives MM #1 and #2 are
viable mitigation measures.
Because both of the drainage improvement mitigation measures will prevent the 100-year floodplain
from entering the crawl space of the 100 Joel Court structure, other more costly mitigation measures
such as raising, relocating, buying, or shielding the structure were not investigated as part of this
drainage assessment. While the proposed drainage improvements will prevent structural flooding
during the estimated 100-year flood elevation, the structure will still be located adjacent to the creek
which is a flooding source. This region experiences hurricanes that can exceed the 100-year storm
event and so it should be taken into consideration that the proposed drainage improvements will not
guarantee that the structure will no longer be flooded, under any condition.

Attachment:
Minutes
MinutesFinal
Acceptance:
Acceptance:
Report Bayoak
Minutes
Minutes
atof
of
Joel
Mar
Mar(2285
30,
9, 2017
2017
: Request
6:30
6:30PM
PMfor
(Consent
(Consent
Drainage
Agenda)
Agenda)
Assistance)

Over the past decade the 100 Joel Court, Cary, NC property has experienced structural flooding on
multiple occasions. In September 2014 the property owners requested assistance from the Town
under Policy Statement #35. The purpose of this report is to document the findings of flood study
evaluation of the property under this drainage assistance program.

Page 1 – Executive Summary – Bayoak at Joel Drainage Assessment Report (January, 2016)
Packet Pg. 579
447
575

6.3.a
4.3
4.1

1. INTRODUCTION AND BACKGROUND ......................................................................................... 1
Figure 1.1. The Bayoak at Joel project area outlined in red on 2013 aerial photograph.......... 1
2. METHODOLOGY .................................................................................................................................. 2
3. EXISTING CONDITIONS ..................................................................................................................... 3
Table 3.1. Project drainage area and peak storm flows................................................................. 3
Figure 3.1. Existing Conditions Map – Bayoak at Joel. ................................................................. 4
Table 3.2. Estimated peak water surface elevations and depths. ................................................ 5
4. mitigation measures with associated PRELIMINARY COST ESTIMATES................................... 5
4.1 Mitigation Measure #1 – Replace the Pipe Crossing at Bayoak Drive...................................... 5
Figure 4.1. Mitigation Measure #1 – Improvements to the Bayoak Crossing ............................ 6
Table 4.1.1. Comparison of MM #1 to the existing conditions. .................................................... 7
Table 4.1.2. Preliminary Opinion of Probable Construction Cost for MM #1 (See Appendix B
for detailed line item breakdown). .................................................................................................. 7
4.2 Mitigation Measure #2 – Replace the Pipe Crossing at Bayoak Drive...................................... 8
Table 4.2.1. Comparison of MM #2 to the existing conditions. .................................................... 8
Figure 4.2. Mitigation Measure #2 – Improvements to the Bayoak Drive Crossing. ................ 9
Table 4.2.2. Preliminary Opinion of Probable Construction Cost for MM #2 (See Appendix
C for detailed line item breakdown). ............................................................................................ 10
5. CONCLUSION ..................................................................................................................................... 10

Appendix A – Drainage Area and Survey Map
Appendix B – Mitigation Measure #1 Preliminary Cost Opinion Breakdown
Appendix C – Mitigation Measure #2 Preliminary Cost Opinion Breakdown
Appendix D – Hydrologic Data
Appendix E – Hydraulic Data

Bayoak at Joel – Drainage Assessment
Report

i

Attachment:
Minutes
MinutesFinal
Acceptance:
Acceptance:
Report Bayoak
Minutes
Minutes
atof
of
Joel
Mar
Mar(2285
30,
9, 2017
2017
: Request
6:30
6:30PM
PMfor
(Consent
(Consent
Drainage
Agenda)
Agenda)
Assistance)

TABLE OF CONTENTS

DAA Project R15400N-02G
January, 2016

Packet Pg. 580
448
576

6.3.a
4.3
4.1

1. INTRODUCTION AND BACKGROUND





Drainage Improvement – Culvert replacement option at Bayoak Drive coupled with
improvements to the drainage system
Drainage Improvement – Supplement the existing pipe at Bayoak Drive coupled with
improvements to the drainage system

The mitigation measures assessment include estimating the impacts to the flood elevations
relative to the structure and its components, looking at the constructability and functionality, as
well as developing a preliminary opinion of probable construction cost for each. This report
presents the methodology used, the findings of the various hydrologic and hydraulic modeling
scenarios, and conclusions of the assessment.
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Over the past decade the 100 Joel Court, Cary, NC property has experienced structural flooding
on multiple occasions. In September 2014 the property owners requested assistance from the
Town under Policy Statement #35. The purpose of this report is to document the findings of a
flood study evaluation of the storm system and pipe crossing at Bayoak Drive near its
intersection with Joel Court. Hydrologic and Hydraulic (H&H) modeling were used to
calculate existing conditions flood elevations as a basis for evaluating potential improvements
to mitigate flooding on the property with the goal of eliminating structural flooding in the 100year design storm event. Mitigation measures that were assessed include:

Figure 1.1. The Bayoak at Joel project area outlined in red on 2013 aerial photograph.
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2. METHODOLOGY

Drainage Basin Delineation
 A map of the project drainage basin, a breakdown of the land cover, and the flow
paths used to estimate the time of concentration are presented in Appendix A. The
drainage area map was developed using GIS in ArcMap 10.3.1.
Hydrology
 Hydrology was determined for the existing conditions. The watershed hydrology
was estimated using the full build-out condition based on zoning.
 The SCS Method was used to develop runoff hydrographs for the 24-hour duration,
2-year, 10-year, 25-year, and 100-year rainfall events for the Cary area.
 Pond Pack software was used to formulate the 2-year, 10-year, 25-year, and 100-year
flood hydrographs for the existing condition within the drainage area.
 Curve Numbers (CN) were based on soil types and land use. Soil types were
delineated from the Soil Survey of Wake County, North Carolina (November 1970).
 Time of concentration (tc) was calculated using methods described in the SCS
publication “Urban Hydrology for Small Watersheds, TR-55” and based on existing
conditions.
 The Pond Pack input and output for runoff hydrographs are in Appendix D.
Hydraulics
 The hydraulic model used to assess the backwater condition at Bayoak Drive was
developed in Pond Pack software using geometry from a combination of LiDAR
topography and field survey information.
 In order to gain a clear understanding of the floodplain hydraulics, the flood
elevations were generated using two different modeling techniques as outlined
below.
 Using the hydrology data, the backwater created by the crossing at Bayoak Drive
was routed using Pond Pack software. The stage-storage curves were developed
using available LiDAR and field survey information.
 Due to the backwater caused by the pipe crossing at Bayoak Drive, storage and
routing techniques are applicable.
 For comparison, the headwater condition for the pipe crossing was also checked
using the Federal Highway Administration’s (FHWA) HY-8 Culvert software.
 The water surface elevations used throughout this report were obtained from the
routing model developed using Pond Pack.
 The pipe and inlet capacities and the hydraulic gradeline elevations for the storm
drainage system that runs north and south along Bayoak Drive was modeled using
Bayoak at Joel – Drainage Assessment
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The downstream limit for the delineated drainage area used in the hydrologic analysis is the
drainage system crossing the street at Bayoak Drive. The contributing drainage area boundary
and associated land cover were delineated using a combination of natural drainage features as
depicted by the Wake County and Town of Cary aerial topographic information (2-ft contours),
field survey data, and existing development within the watershed. The scope of work and
information compiled to assess the flooding potential on the subject property included the
following analyses:
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Bentley Geopak Drainage software. The drainage system connects to the pipe that
crosses Bayoak Drive.
Field Survey Data
The pipe and culvert system at Bayoak Drive.
 The topography for the crossing at Bayoak Drive and the adjacent 100 Joel Court
property.
 Finished floor and crawl space elevations for the structure at 100 Joel Court (the
structure’s air conditioner unit’s floor elevation was also surveyed).
 The topography for the stream up and downstream of the crossing.
 The topography around the 100 Joel Court house.
 Notification letters were mailed to property owners that could potentially be
impacted by the field surveys.
The information described above was compiled and used to assess existing conditions for the
property, and as the starting basis when assessing the hydraulics for the mitigation measures
assessment.
3. EXISTING CONDITIONS
The total contributing drainage area for the H&H analyses is approximately 33.8 acres. The
drainage area delineation and a detailed breakdown of its land cover are detailed in Appendix
A. A map of the features that were included in the field survey is also show in Appendix A.

Point of Analysis
Inlet for pipe
crossing at Bayoak
Drive
Remainder of area
that contributes to
the storm system
Outfall of the
Bayoak Drive
drainage system
(Total Area)

Drainage Area (ac)

Peak Flow; 10-yr,
24-hr Storm (cf)

Peak Flow; 100-yr,
24-hr Storm (cfs)

24.0

85

160

9.8

45

80

33.8

110*

155*
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Table 3.1. Project drainage area and peak storm flows
(*Note: The total outfall discharge incorporate the impacts of backwater routing created by the inlet
side of the 30-in pipe that crosses Bayoak Drive)
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0

0
420

JOEL

Hydraulic Gradeline (HGL) calculations
show that the catch basin in the sag
receives 10-yr and 100-yr flows that
exceed the inlet capacity. the downstream
pipes also cause the HGL to surcharge
the inlet's rim elevation.

!
!
2

CB
RIM: 416.68'
INV. IN: 411.08'
INV. OUT: 410.89'

414

18" RCP

!
!
2

412

100 Joel Court;
FFE = 413.8

Hydraulic Gradeline (HGL) calculations
408
0
show
that the last 241runs
of 18-in RCP
receive 10-yr and 100-yr flows that exceed
the pipe capacities.

408

!
2
!
!
!
2

CB
RIM: 411.69'
INV. IN(N): 405.49'
INV. IN(S): 405.49'
INV. OUT: 405.21'

CB
RIM: 411.74'

18" RC

INV. IN: 404.44'

P

406

INV. OUT: 404.12'

404

410

P

30" FES
ELEV.: 400.26'

18" RC

!
2
!

30" RCP

30" FES

40
6

!
!
2

412

INV. OUT: 396.65'

402

!
2
!

414
0

404

!
2
!

!
2
!

AI
RIM: 411.53'
INV. IN(N): 403.77'
INV. IN(E): 397.77'

412

40
0

396
398

!
2
!

30" RCP

418

420

15" RC

P

!
2
!

Estimated 100-yr floodplain limits;
100-year Floodplain EL = 412.0;
backwater created from 30-in RCP
at crossing.
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OAK

0

Attachment:
Minutes
MinutesFinal
Acceptance:
Acceptance:
Report Bayoak
Minutes
Minutes
atof
of
Joel
Mar
Mar(2285
30,
9, 2017
2017
: Request
6:30
6:30PM
PMfor
(Consent
(Consent
Drainage
Agenda)
Agenda)
Assistance)

Bot. EL of A/C Units:
409.1 and 408.5

!
(
!
(

!
(

Figure 3.1. - Existing Condition of Crossing at Bayoak and Joel
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The table shown below outlines the modeled water surface elevations and depths for the
existing conditions at the 100 Joel Court property. Based on this H&H analyses there is
structural flooding in the 10-year storm event and the potential for as much as 5 feet of water in
the crawl space during the 100-year event, which qualifies the site for assistance through Policy
Statement #35 and financial assistance from the Town.
Depth in Crawl Space;
Lowest Ground
EL=406.8 (ft)

Peak 10-yr
WSEL

Peak 100-yr
WSEL

10-yr

100-yr

10-yr

100-yr

10-yr

100-yr

408.1

412.0

0.0

0.0

0.0

3.5

1.3

5.2

Table 3.2. Estimated peak water surface elevations and depths.

4. MITIGATION MEASURES WITH ASSOCIATED PRELIMINARY COST ESTIMATES
Based on the existing conditions assessment Town staff authorized an assessment of mitigation
measures for the subject property. FEMA 551 publication Selecting Appropriate Mitigation
Measures for Floodprone Structures was used as a guideline for the assessment. Using the existing
conditions assessment as a basis for comparison, two different specific mitigation measures
were investigated as a part this drainage assessment with the goal of no structural flooding in
the 100-year storm event. Each measure includes a preliminary opinion of probable
construction cost. A summary of each mitigation measure is as follows:
4.1 Mitigation Measure #1 – Replace the Pipe Crossing at Bayoak Drive
During the development of the existing conditions hydraulic model, it was determined that the
pipe crossing downstream of the 100 Joel Court property at Bayoak Drive creates a backwater
condition in an event greater than the 5-year storm, and that flow capacity is exceeded for the
drainage system along Bayoak Drive for an event greater than the 10-year storm.
Mitigation Measure #1 proposes to increase the hydraulic capacity of the Bayoak Drive crossing
by replacing the 30-inch reinforced concrete pipe (RCP) with a 60-inch RCP, as well as making
some improvements to the drainage system in order to improve localized drainage on Bayoak
Drive (see Figure 4.1).
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EL=408.5 (ft)

DAA Project R15400N-02G
January, 2016

Packet Pg. 585
453
581

43
4

0

42
8

6.3.a
4.3
4.1

0
43
42 2

0

0
420

JO E L

!
!
2

CB
RIM: 416.68'
INV. IN: 411.08'
INV. OUT: 410.89'

414

408

18" RCP

!
!
2
Install flanking catch basin in order
to add capacity to the existing
sag inlet.

412

100 Joel Court;
FFE = 413.8

410
408

!
2
!
!
!
2

CB
RIM: 411.69'
INV. IN(N): 405.49'
INV. IN(S): 405.49'
INV. OUT: 405.21'

CB
RIM: 411.74'

18" RC

INV. IN: 404.44'

P

406

INV. OUT: 404.12'

404

CB

410

P

30" FES
ELEV.: 400.26'

18" RC

!
2
!

30" RCP

30" FES

!
2
!

30" RCP

40
6

JB

JB

!
!
2

412

402

INV. OUT: 396.65'

!
2
!

414

404

0

!
2 RCP and replace
Remove 30-in
with 60-in RCP.
!
2
!
!

!
2
!

412

40
0

396
398

AI
RIM: 411.53'
INV. IN(N): 403.77'
INV. IN(E): 397.77'

418

420
Estimated 100-yr floodplain limits;
100-year Floodplain EL = 406.8.

15" RC

P

Intercept 15-in drainage pipe that
is flowing from the south (junction box).
This will relieve stress on the existing 18-in
Pipes that are downstream.
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Figure 4.1. - Mitigation Measure #1 for Crossing at Bayoak and Joel
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Depth at AC
Unit Pad (ft)

Depth in
Crawl Space
(ft)

Lowest
Ground in
Crawl
Space EL

10-yr
WSEL

100-yr
WSEL

10-yr

100-yr

10-yr

100-yr

10-yr

100-yr

Option

FFE

AC
Pad
EL

Existing
Condition

413.8

408.5

406.8

408.1

412.0

0.0

0.0

0.0

3.5

1.3

5.2

MM #1

413.8

408.5

406.8

404.1

406.8

0.0

0.0

0.0

0.0

0.0

0.0

-4.0

-5.2

WSEL Change (MM #1 WSEL - Existing
WSEL) =

Table 4.1.1. Comparison of MM #1 to the existing conditions.

Cost
Opinion
Construction Cost Estimate for Crossing Improvement

$154,490

Engineering, Permitting, Construction Services

$28,480

Total

$182,970

Table 4.1.2. Preliminary Opinion of Probable Construction Cost for MM #1 (See Appendix B for
detailed line item breakdown).

Considerations for the measure include:
 The measure meets the goal of no structural flooding.
 The measure requires working within the footprint of the stream, which can cause
additional erosion control issues for the working area and require additional permitting
procedures.
 The proposed 60-inch pipe invert would be approximately 12 to 13 feet below Bayoak
Drive. In order to minimize the excavation footprint, the use of costly trench boxes will
probably be necessary.
 In order to construct the crossing improvement, the temporary closure of Bayoak Drive
will probably be necessary. The use of a detour will be required, which is feasible
because there is an alternative entrance to the neighborhood off Old Apex Road.
 By working within the footprint of the existing pipe, disturbance to adjacent properties
and the need for permanent drainage easements can be minimized.
 The proposed improvement will increase the hydraulic capacity of the pipe crossing and
drainage system along Bayoak Drive. The existing backwater condition detains and
attenuates the peak flows which results in a peak outflow into the downstream receiving
channel of approximately 155 cubic feet per second (cfs) for the 100-year storm event.
The proposed condition will remove the backwater and attenuation function, resulting
in a peak outflow of approximately 230 cfs for the 100-year event. A brief observation of
the downstream floodplain was done using aerial photography and LiDAR. The
floodplain is relatively wide and there do not appear to be constrictions or nearby
Bayoak at Joel – Drainage Assessment
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downstream crossings that could cause flooding concerns. It does not appear that the
increase in the 100-year flow would cause additional downstream flooding, but this
should be further investigated before implementing the mitigation measure.

MM #2 proposes to increase the hydraulic capacity of the Bayoak Drive pipe crossing by
supplementing the existing 30-inch pipe with a parallel 42-inch RCP (see Figure 4.2). MM #2
also includes improvements to the drainage system in order to mitigate the localize drainage
deficiencies along Bayoak Drive.

Depth in
Structure (ft)

Depth at AC
Unit Pad (ft)

Depth in
Crawl Space
(ft)

Lowest
Ground in
Crawl
Space EL

10-yr
WSEL

100-yr
WSEL

10-yr

100-yr

10-yr

100-yr

10-yr

100-yr

Option

FFE

AC
Pad
EL

Existing
Condition

413.8

408.5

406.8

408.1

412.0

0.0

0.0

0.0

3.5

1.3

5.2

MM #2

413.8

408.5

406.8

404.9

406.8

0.0

0.0

0.0

0.0

0.0

0.0

-3.2

-5.2

WSEL Change (MM #1 WSEL - Existing
WSEL) =

Table 4.2.1. Comparison of MM #2 to the existing conditions.
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4.2 Mitigation Measure #2 – Supplement the Pipe Crossing at Bayoak Drive
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Figure 4.2. - Mitigation Measure #2 for Crossing at Bayoak and Joel
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Cost
Opinion
Construction Cost Estimate for Crossing Improvement

$121,520

Engineering, Permitting, Construction Services

$28,480

Total

$150,000

Considerations for the measure include:
 The measure meets the goal of no structural flooding.
 During the installation of the parallel pipe, the existing pipe and stream can remain
relatively undisturbed during construction. The existing pipe will allow normal stream
flows to bypass the working area, thus minimizing dewatering and erosion control
requirements.
 The measure requires additional excavation and disturbance adjacent to the stream
bank. The excavation will encroach onto adjacent properties and will probably require
both temporary and permanent easements.
 The excavation limits will encroach into the backyard of the 100 Joel Court property.
Due to the location of the sanitary sewer manholes, adding the supplemental pipe to the
north of the existing pipe is the most feasible and cost effective alternative.
 The proposed 42-inch pipe invert would be approximately 10 feet below Bayoak Drive.
In order to minimize the excavation footprint, the use of costly trench boxes will
probably be necessary.
 In order to construct the crossing improvement, the temporary closure of Bayoak Drive
will probably be necessary. The use of a detour will be required, which is feasible
because there is an alternative entrance to the neighborhood off Old Apex Road.
 Similar to MM#1, MM#2 will increase the hydraulic capacity of the pipe crossing and
drainage system along Bayoak Drive. It does not appear that the increase in the 100-year
flow would cause additional downstream flooding, but this should be further
investigated before implementing the mitigation measure.
5. CONCLUSION
Because both of the drainage improvement mitigation measures will prevent the 100-year
floodplain from entering the crawl space of the 100 Joel Court structure, other more costly
mitigation measures such as raising, relocating, buying, or shielding the structure were not
investigated as part of this drainage assessment. While the proposed drainage improvements
will prevent structural flooding during the estimated 100-year flood elevation, the structure will
still be located adjacent to the creek which is a flooding source. This region experiences
hurricanes that can exceed the 100-year storm event and so it should be taken into consideration
that the proposed drainage improvements will not guarantee that the structure will no longer
be flooded, under any condition.

Bayoak at Joel – Drainage Assessment
Report
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Table 4.2.2. Preliminary Opinion of Probable Construction Cost for MM #2 (See Appendix C for
detailed line item breakdown).

DAA Project R15400N-02G
January, 2016
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6.3.a
4.3
4.1

Opinion of Probable Construction Cost - Bayoak and Joel - MM1
NC
Data Release : Year 2015 Quarter 3

LineNumber

Quantity

Unit Cost Estimate

Description

Total
O&P

Unit

Ext. Total
O&P

Data
Release

1

011100000000

General Mobilization Costs

%

$

6,600.00

$

6,600.00 Year 2015 Quarter 3

1

011500000000

Ea.

$

10,000.00

$

10,000.00 Year 2015 Quarter 3

120

024113175050

S.Y.

$

4.17

$

500.40 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

72

024113176100

L.F.

$

5.61

$

403.92 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

10

024113232930

L.F.

$

20.09

$

200.90 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

196

024113233000

L.F.

$

33.50

$

6,566.00 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

50

024113381100

L.F.

$

14.92

$

746.00 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

75

024119193080

C.Y.

$

19.88

$

1,491.00 Year 2015 Quarter 3

0.2

311110100150

Acre

$

1,997.13

$

399.43 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)
NORTH CAROLINA / RALEIGH
(275-276)

360

312316131374

B.C.Y.

$

8.84

$

3,182.40 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

320

312316133020

L.C.Y.

$

2.00

$

640.00 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

30

312319200600

Traffic Control and Detours
Demolish, remove pavement & curb,
remove bituminous pavement, 4" to 6"
thick, excludes hauling and disposal
fees
Demolish, remove pavement & curb,
remove concrete curbs, reinforced,
excludes hauling and disposal fees
Utility removal, pipe, sewer/water, 15" to
18" diameter, remove, excludes
excavation, hauling
Utility removal, pipe, sewer/water, 27" to
36" diameter, remove, excludes
excavation, hauling
Selective demolition, water & sewer
piping & fittings, ductile iron pipe, 6"-12",
diameter, excludes excavation
Selective demolition, rubbish handling,
loading & trucking, machine loading
truck, includes 2 mile haul, cost to be
added to demolition cost
Clearing & grubbing, grub stumps and
remove
Excavating, trench or continuous
footing, common earth, 3/4 C.Y.
excavator, 10' to 14' deep, includes
trench box, excludes dewatering
Excavating, trench backfill, 1 C.Y.
bucket, minimal haul, front end loader,
wheel mounted, excludes dewatering
Dewatering, pumping 8 hours, attended
2 hrs per day, 2" diaphragm pump used
for 8 hours, includes 20 LF of suction
hose and 100 LF of discharge hose

CCI Location
NORTH CAROLINA / RALEIGH
(275-276)
NORTH CAROLINA / RALEIGH
(275-276)

Day

$

134.75

$

4,042.50 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

E.C.Y.

$

6.61

$

2,115.20 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

L.C.Y.

$

39.17

$

1,175.10 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

E.C.Y.

$

4.25

$

127.50 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

L.C.Y.

$

9.62

$

288.60 Year 2015 Quarter 3

Ea.

$

5,000.00

$

5,000.00 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)
NORTH CAROLINA / RALEIGH
(275-276)

S.Y.

$

80.73

$

3,632.85 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

S.F.

$

3.00

$

3,240.00 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

L.F.

$

24.65

$

1,774.80 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

Backfill and compact, by hand, 6" layers,
compaction in layers, roller compaction
with operator walking, add to above
Fill by borrow and utility bedding, for
pipe and conduit, crushed stone, 3/4" to
1/2", excludes compaction
Fill by borrow and utility bedding, for
pipe and conduit, compacting bedding in
trench
Cycle hauling(wait, load, travel, unload
or dump & return) time per cycle,
excavated or borrow, loose cubic yards,
10 min wait/load/unload, 8 C.Y. truck,
cycle 8 miles, 15 MPH, excludes loading
equipment

320

312323130400

30

312323160100

30

312323160500

30

312323200024

1

31250000000

45

313713100200

1080

321216140025

72

321613130435

20

323129100240

General Erosion Control
Rip-rap and rock lining, random, broken
stone, 18" minimum thickness, machine
placed for slope protection, not grouted
Asphaltic concrete paving, parking lots &
driveways, 6" stone base, 2" binder
course, 2" topping, no asphalt hauling
included
Cast-in place concrete curbs & gutters,
straight, wood forms, 0.066 C.Y. per LF,
6" high curb, 6" thick gutter, 30" wide,
includes concrete
Wood fences & gates, board fence,
preservative treated, 2 rail, 1" x 4"
boards, 2" x 4" rails, 4" x 4" post, 4' high,
includes post and post hole

L.F.

$

22.37

$

447.40 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

331113152060

Water supply distribution piping, ductile
iron pipe, cement lined, mechanical
joint, no fittings, 18' lengths, 8" diameter,
class 50, excludes excavation or backfill L.F.

$

58.27

$

2,913.50 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

Ea.

$

543.06

$

2,172.24 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

L.F.

$

25.28

$

353.92 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

L.F.

$

196.85

$

38,385.75 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

Ea.

$

11,238.41

$

22,476.82 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

Ea.

$

861.78

$

861.78 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

Ea.

$

4,293.68

$

8,587.36 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

V.L.F.

$

515.76

$

4,126.08 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

Ea.

$

561.90

$

1,123.80 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

Ea.

$

25.39

$

761.70 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

50

4

331113158040

14

334113602020

195

334113602090

2

334213130580

1

334413131582

2

334913101210

8

334913101220

2

334913101400

30

334913103800

Water supply distribution piping, fitting,
90 degree bend or elbow, mechanical
joint, ductile iron, cement lined, AWWA
C110, 8" diameter, class 50 water piping
Public storm utility drainage piping,
reinforced concrete pipe (RCP), 15"
diameter, 6' lengths, class 3, excludes
excavation or backfill, gaskets
Public storm utility drainage piping,
reinforced concrete pipe (RCP), 60"
diameter, 8' lengths, class 3, excludes
excavation or backfill, gaskets
Concrete culvert, headwall concrete,
precast, 30 degree skewed wingwall, 60"
diameter pipe
Utility area drain, catch basins or
manholes curb inlet frame, grate, and
curb box, large, heavy duty, 24" x 36",
excluding footing & excavation
Storm drainage manholes, frames and
covers, concrete, precast, 6' inside
diameter, 8' deep, excludes footing,
excavation, backfill, frame and cover
Storm drainage manholes, frames and
covers, concrete, precast, 6' inside
diameter, excludes footing, excavation,
backfill, frame and cover, add for depths
over 8'
Storm drainage manholes, frames and
covers, precast concrete, 5' diameter
manhole, 8" thick top
Storm drainage manholes, frames and
covers, heavyweight cast iron steps, 7"
x 9"

Sub-Total $

134,337

Contingency (%15) $

20,151

Total Construction Estimate $

154,487

Engineering, Permitting, and Construction Documents $

16,840

Construction Observation Services $

11,635

Project Estimate Total $
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Opinion of Probable Construction Cost - Bayoak and Joel - MM2
NC
Data Release : Year 2015 Quarter 3

LineNumber

Quantity

Unit Cost Estimate

Description

011100000000

General Mobilization Costs

%

$ 5,200.00

$

5,200.00

$

5,200.00 Year 2015 Quarter 3

1

011500000000

Traffic Control and Detours

Ea.

$ 2,500.00

$

10,000.00

$

10,000.00 Year 2015 Quarter 3

CCI Location
NORTH CAROLINA / RALEIGH
(275-276)
NORTH CAROLINA / RALEIGH
(275-276)

S.Y.

$

-

$

4.17

$

500.40 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

L.F.

$

-

$

5.61

$

426.36 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

L.F.

$

-

$

20.09

$

683.06 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

L.F.

$

-

$

14.92

$

746.00 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

L.F.

$

-

$

1.58

$

139.04 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

C.Y.

$

-

$

19.88

$

994.00 Year 2015 Quarter 3

Acre

$

-

$

1,997.13

$

399.43 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)
NORTH CAROLINA / RALEIGH
(275-276)

B.C.Y.

$

-

$

8.13

$

650.40 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

B.C.Y.

$

-

$

7.83

$

2,740.50 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

L.C.Y.

$

-

$

2.00

$

600.00 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

Day

$

-

$

134.75

$

2,695.00 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

E.C.Y.

$

-

$

6.61

$

1,983.00 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

L.C.Y.

$

26.11

$

39.17

$

979.25 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

E.C.Y.

$

-

$

4.25

$

106.25 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

L.C.Y.

$

-

$

9.62

$

769.60 Year 2015 Quarter 3

Ea.

$ 1,500.00

$

4,000.00

$

4,000.00 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)
NORTH CAROLINA / RALEIGH
(275-276)

S.Y.

$

21.00

$

80.73

$

8,880.30 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

S.F.

$

2.24

$

3.00

$

3,240.00 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

L.F.

$

16.53

$

24.65

$

1,873.40 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

120

024113175050

76

024113176100

34

024113232930

50

024113381100

88

024113601775

50

024119193080

0.2

311110100150

80

312316130050

350

312316131362

300

312316133020

20

312319200600

Excavating, trench or continuous footing,
common earth, 3/8 C.Y. excavator, 1' to
4' deep, excludes sheeting or dewatering
Excavating, trench or continuous footing,
common earth, 3/4 C.Y. excavator, 6' to
10' deep, includes trench box, excludes
dewatering
Excavating, trench backfill, 1 C.Y. bucket,
minimal haul, front end loader, wheel
mounted, excludes dewatering
Dewatering, pumping 8 hours, attended 2
hrs per day, 2" diaphragm pump used for
8 hours, includes 20 LF of suction hose
and 100 LF of discharge hose
Backfill and compact, by hand, 6" layers,
compaction in layers, roller compaction
with operator walking, add to above
Fill by borrow and utility bedding, for pipe
and conduit, crushed stone, 3/4" to 1/2",
excludes compaction
Fill by borrow and utility bedding, for pipe
and conduit, compacting bedding in
trench
Cycle hauling(wait, load, travel, unload or
dump & return) time per cycle, excavated
or borrow, loose cubic yards, 10 min
wait/load/unload, 8 C.Y. truck, cycle 8
miles, 15 MPH, excludes loading
equipment

Material

Ext. Total
O&P

1

Demolish, remove pavement & curb,
remove bituminous pavement, 4" to 6"
thick, excludes hauling and disposal fees
Demolish, remove pavement & curb,
remove concrete curbs, reinforced,
excludes hauling and disposal fees
Utility removal, pipe, sewer/water, 15" to
18" diameter, remove, excludes
excavation, hauling
Selective demolition, water & sewer
piping & fittings, ductile iron pipe, 6"-12",
diameter, excludes excavation
Fencing demolition, fencing, wood,
average all types, 4' to 6' high, remove
existing fence, excludes hauling
Selective demolition, rubbish handling,
loading & trucking, machine loading
truck, includes 2 mile haul, cost to be
added to demolition cost
Clearing & grubbing, grub stumps and
remove

Unit

Total O&P

Data Release

300

312323130400

25

312323160100

25

312323160500

80

312323200024

1

31250000000

110

313713100200

1080

321216140025

76

321613130435

88

323129100240

General Erosion Control
Rip-rap and rock lining, random, broken
stone, 18" minimum thickness, machine
placed for slope protection, not grouted
Asphaltic concrete paving, parking lots &
driveways, 6" stone base, 2" binder
course, 2" topping, no asphalt hauling
included
Cast-in place concrete curbs & gutters,
straight, wood forms, 0.066 C.Y. per LF,
6" high curb, 6" thick gutter, 30" wide,
includes concrete
Wood fences & gates, board fence,
preservative treated, 2 rail, 1" x 4"
boards, 2" x 4" rails, 4" x 4" post, 4' high,
includes post and post hole

L.F.

$

11.50

$

22.37

$

1,968.56 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

331113152060

Water supply distribution piping, ductile
iron pipe, cement lined, mechanical joint,
no fittings, 18' lengths, 8" diameter, class
50, excludes excavation or backfill
L.F.

$

41.07

$

58.27

$

2,913.50 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

Ea.

$

415.35

$

543.06

$

2,172.24 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

L.F.

$

12.92

$

25.28

$

353.92 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

L.F.

$

69.23

$

114.99

$

22,308.06 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

L.F.

$

69.23

$

105.00

$

630.00 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

Ea.

$ 5,953.35

$

7,200.00

$

14,400.00 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

Ea.

$

479.96

$

861.78

$

861.78 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

Ea.

$

313.82

$

482.43

$

1,447.29 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

Ea.

$

881.47

$

1,845.90

$

3,691.80 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

V.L.F.

$

77.07

$

194.17

$

776.68 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

Ea.

$ 2,215.20

$

3,155.09

$

3,155.09 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

V.L.F.

$

258.44

$

374.78

$

1,499.12 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

Ea.

$

378.43

$

561.90

$

1,123.80 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

Ea.

$

17.77

$

25.39

$

761.70 Year 2015 Quarter 3

NORTH CAROLINA / RALEIGH
(275-276)

50

4

331113158040

14

334113602020

194

334113602070

6

334113602070

2

334213130570

1

334413131582

3

334413131600

2

334913100150

4

334913100200

1

334913101170

4

334913101180

2

334913101400

30

334913103800

Water supply distribution piping, fitting,
90 degree bend or elbow, mechanical
joint, ductile iron, cement lined, AWWA
C110, 8" diameter, class 50 water piping
Public storm utility drainage piping,
reinforced concrete pipe (RCP), 15"
diameter, 6' lengths, class 3, excludes
excavation or backfill, gaskets
Public storm utility drainage piping,
reinforced concrete pipe (RCP), 42"
diameter, 8' lengths, class 3, excludes
excavation or backfill, gaskets
Public storm utility drainage piping,
reinforced concrete pipe (RCP), 30"
diameter, 8' lengths, class 3, excludes
excavation or backfill, gaskets
Concrete culvert, headwall concrete,
precast, 30 degree skewed wingwall, 48"
diameter pipe
Utility area drain, catch basins or
manholes curb inlet frame, grate, and
curb box, large, heavy duty, 24" x 36",
excluding footing & excavation
Utility area drain, catch basins or
manholes frames and grates, cast iron,
24" square, 500 lb., excluding footing &
excavation
Storm drainage manholes, frames and
covers, brick, 8" thick wall, 8' deep, 4'
inside diameter, excludes footing,
excavation, backfill, frame and cover
Storm drainage manholes, frames and
covers, brick, 4' inside diameter,
excludes footing, excavation, backfill,
frame and cover, add for depths over 8'
Storm drainage manholes, frames and
covers, concrete, precast, 5' I.D., 8' deep,
excludes footing, excavation, backfill,
frame and cover
Storm drainage manholes, frames and
covers, concrete, precast, 5' I.D.,
excludes footing, excavation, backfill,
frame and cover, add for depths over 8'
Storm drainage manholes, frames and
covers, precast concrete, 5' diameter
manhole, 8" thick top
Storm drainage manholes, frames and
covers, heavyweight cast iron steps, 7" x
9"

Sub-Total $

105,670

Contingency (%15) $

15,850

Construction Estimate Total $

121,520

Engineering, Permitting, and Construction Documents $

16,840

Construction Observation Services $

Project Estimte Total $
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6.3.a
4.3
4.1

Subsection: Master Network Summary

Catchments Summary
Scenario

CM-1
CM-1
CM-1
CM-1
CM-3
CM-3
CM-3
CM-3

10-yr, 24-hr
25-yr, 24-hr
100-yr, 24-hr
500-yr, 24-hr
10-yr, 24-hr
25-yr, 24-hr
100-yr, 24-hr
500-yr, 24-hr

Return
Event
(years)
10
25
100
500
10
25
100
500

Hydrograph
Volume
(ac-ft)

Time to Peak
(hours)

5.071
6.734
9.460
12.969
2.487
3.216
4.391
5.882

Peak Flow
(ft³/s)

12.000
11.950
11.950
11.950
11.900
11.900
11.900
11.900

84.74
112.59
157.84
214.79
45.19
58.28
78.95
104.59
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Label

Node Summary
Label

Scenario

O-1
O-1
O-1
O-1

10-yr, 24-hr
25-yr, 24-hr
100-yr, 24-hr
500-yr, 24-hr

Return
Event
(years)
10
25
100
500

Hydrograph
Volume
(ac-ft)

Time to Peak
(hours)

7.556
9.947
13.848
18.846

Peak Flow
(ft³/s)

11.950
11.950
11.950
12.000

106.25
125.85
154.31
277.71

Pond Summary
Label

PO-1
PO-1
PO-1
PO-1
PO-1
PO-1
PO-1
PO-1

(IN)
(OUT)
(IN)
(OUT)
(IN)
(OUT)
(IN)
(OUT)

Scenario

10-yr, 24-hr
10-yr, 24-hr
25-yr, 24-hr
25-yr, 24-hr
100-yr, 24-hr
100-yr, 24-hr
500-yr, 24-hr
500-yr, 24-hr

100 JoelFlows-Routing.ppc
8/27/2015

Return
Event
(years)

10
10
25
25
100
100
500
500

Hydrograph
Volume
(ac-ft)

5.071
5.071
6.734
6.734
9.460
9.460
12.969
12.969

Time to Peak
(hours)

12.000
12.050
11.950
12.100
11.950
12.100
11.950
12.050

Peak Flow
(ft³/s)

84.74
68.52
112.59
77.72
157.84
84.88
214.79
194.55

Bentley Systems, Inc. Haestad Methods Solution
Center
27 Siemon Company Drive Suite 200 W
Watertown, CT 06795 USA +1-203-755-1666

Maximum
Water
Surface
Elevation
(ft)
(N/A)
408.13
(N/A)
409.90
(N/A)
411.98
(N/A)
412.31

Maximum
Pond Storage
(ac-ft)

(N/A)
0.327
(N/A)
0.649
(N/A)
1.369
(N/A)
1.534

Bentley PondPack V8i
[08.11.01.56]
Page 1 of 1

Packet Pg. 600
468
596
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6.3.a
4.3
4.1

Subsection: Master Network Summary

Catchments Summary
Scenario

CM-1
CM-1
CM-1
CM-1
CM-3
CM-3
CM-3
CM-3

10-yr, 24-hr
25-yr, 24-hr
100-yr, 24-hr
500-yr, 24-hr
10-yr, 24-hr
25-yr, 24-hr
100-yr, 24-hr
500-yr, 24-hr

Return
Event
(years)
10
25
100
500
10
25
100
500

Hydrograph
Volume
(ac-ft)

Time to Peak
(hours)

5.071
6.734
9.460
12.969
2.487
3.216
4.391
5.882

Peak Flow
(ft³/s)

12.000
11.950
11.950
11.950
11.900
11.900
11.900
11.900

84.74
112.59
157.84
214.79
45.19
58.28
78.95
104.59
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Acceptance:
Acceptance:
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Minutes
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: Request
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PMfor
(Consent
(Consent
Drainage
Agenda)
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Label

Node Summary
Label

Scenario

O-1
O-1
O-1
O-1

10-yr, 24-hr
25-yr, 24-hr
100-yr, 24-hr
500-yr, 24-hr

Return
Event
(years)
10
25
100
500

Hydrograph
Volume
(ac-ft)

Time to Peak
(hours)

7.555
9.946
13.847
18.844

Peak Flow
(ft³/s)

12.000
12.000
12.000
12.000

126.17
165.10
227.19
302.43

Pond Summary
Label

PO-1
PO-1
PO-1
PO-1
PO-1
PO-1
PO-1
PO-1

(IN)
(OUT)
(IN)
(OUT)
(IN)
(OUT)
(IN)
(OUT)

Scenario

10-yr, 24-hr
10-yr, 24-hr
25-yr, 24-hr
25-yr, 24-hr
100-yr, 24-hr
100-yr, 24-hr
500-yr, 24-hr
500-yr, 24-hr

100 JoelFlows-Routing-Prop1.ppc
8/27/2015

Return
Event
(years)

10
10
25
25
100
100
500
500

Hydrograph
Volume
(ac-ft)

7.558
7.558
9.950
9.950
13.852
13.852
18.850
18.850

Time to Peak
(hours)

11.950
12.000
11.950
12.000
11.950
12.000
11.950
12.000

Peak Flow
(ft³/s)

128.70
126.17
169.11
165.10
233.69
227.19
314.54
302.43

Bentley Systems, Inc. Haestad Methods Solution
Center
27 Siemon Company Drive Suite 200 W
Watertown, CT 06795 USA +1-203-755-1666

Maximum
Water
Surface
Elevation
(ft)
(N/A)
404.14
(N/A)
405.06
(N/A)
406.81
(N/A)
409.83

Maximum
Pond Storage
(ac-ft)

(N/A)
0.034
(N/A)
0.062
(N/A)
0.175
(N/A)
0.633

Bentley PondPack V8i
[08.11.01.56]
Page 1 of 1

Packet Pg. 602
470
598

6.3.a
4.3
4.1

Subsection: Master Network Summary

Catchments Summary
Scenario

CM-1
CM-1
CM-1
CM-1
CM-3
CM-3
CM-3
CM-3

10-yr, 24-hr
25-yr, 24-hr
100-yr, 24-hr
500-yr, 24-hr
10-yr, 24-hr
25-yr, 24-hr
100-yr, 24-hr
500-yr, 24-hr

Return
Event
(years)
10
25
100
500
10
25
100
500

Hydrograph
Volume
(ac-ft)

Time to Peak
(hours)

5.071
6.734
9.460
12.969
2.487
3.216
4.391
5.882

Peak Flow
(ft³/s)

12.000
11.950
11.950
11.950
11.900
11.900
11.900
11.900

84.74
112.59
157.84
214.79
45.19
58.28
78.95
104.59
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Label

Node Summary
Label

Scenario

O-1
O-1
O-1
O-1

10-yr, 24-hr
25-yr, 24-hr
100-yr, 24-hr
500-yr, 24-hr

Return
Event
(years)
10
25
100
500

Hydrograph
Volume
(ac-ft)

Time to Peak
(hours)

7.555
9.946
13.847
18.844

Peak Flow
(ft³/s)

12.000
12.000
12.000
12.000

126.17
165.10
227.19
304.76

Pond Summary
Label

PO-1
PO-1
PO-1
PO-1
PO-1
PO-1
PO-1
PO-1

(IN)
(OUT)
(IN)
(OUT)
(IN)
(OUT)
(IN)
(OUT)

Scenario

10-yr, 24-hr
10-yr, 24-hr
25-yr, 24-hr
25-yr, 24-hr
100-yr, 24-hr
100-yr, 24-hr
500-yr, 24-hr
500-yr, 24-hr

100 JoelFlows-Routing-Prop2.ppc
8/27/2015

Return
Event
(years)

10
10
25
25
100
100
500
500

Hydrograph
Volume
(ac-ft)

7.558
7.558
9.950
9.950
13.852
13.852
18.850
18.850

Time to Peak
(hours)

11.950
12.000
11.950
12.000
11.950
12.000
11.950
12.000

Peak Flow
(ft³/s)

128.70
126.17
169.11
165.10
233.69
227.19
314.54
304.76

Bentley Systems, Inc. Haestad Methods Solution
Center
27 Siemon Company Drive Suite 200 W
Watertown, CT 06795 USA +1-203-755-1666

Maximum
Water
Surface
Elevation
(ft)
(N/A)
404.90
(N/A)
405.60
(N/A)
406.76
(N/A)
408.97

Maximum
Pond Storage
(ac-ft)

(N/A)
0.056
(N/A)
0.087
(N/A)
0.170
(N/A)
0.459

Bentley PondPack V8i
[08.11.01.56]
Page 1 of 1
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Packet Pg. 604
472
600

*Note: Survey completed on 100 Joel Ct property only, information depicted beyond property
boundary is approximate.
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Bayoak at Joel Drainage Assessment

Packet Pg. 605
473
601

6.3.b
4.3
4.1

The MM#2 recommendation in the January, 2016 report included increasing the hydraulic
capacity of the Bayoak Drive pipe crossing by supplementing the existing 30-inch pipe with a
parallel 42-inch RCP. Based on concerns that the 100-year design storm could still potentially
encroach upon the 100 Joel Court structure, supplemental pipe sizes larger than 42-inch were
investigated. The results of the investigation are shown below.

100-year Design Storm Event WSEL Comparison

Bayoak Dr Crossing Configuration

100-year WSEL

WSEL
Reduction
(MM#2 - Ext)

Existing (Single 30-in pipe)

412.0

---

Original MM#2 (30-in pipe + 42-in pipe)

406.8

-5.2 ft

Alternate MM#2 (30-in pipe + 48-in pipe)

405.4

-6.6 ft

Alternate MM#2 (30-in pipe + 60-in pipe)

405.0

-7 ft

The preliminary opinion of probable construction cost comparisons for the 42-inch, 48-inch, and
60-inch supplement pipe sizes are shown below.

Supplement Existing Pipe with 42-inch (MM#2 from original report)
Cost
Opinion
Construction Cost Estimate for Crossing Improvement

$121,520

Engineering, Permitting, Construction Services

$28,480

Total

$150,000

Supplement Existing Pipe with 48-inch
Cost
Opinion
Construction Cost Estimate for Crossing Improvement

$138,300

Engineering, Permitting, Construction Services

$28,500

Total

$166,800
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Mitigation Measure #2 (MM#2), Increase Supplemental Pipe size from 42-inch to 48-inch and from
42-inch to 60-inch

Bayoak at Joel Drainage Assessment
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Supplement Existing Pipe with 60-inch

Construction Cost Estimate for Crossing Improvement

$163,700

Engineering, Permitting, Construction Services

$28,500

Total

$192,200

The below image shows a comparison of the approximate 100-year design storm WSEL for the
three (3) supplemental pipe size alternatives for MM#2. As it can be seen, increasing the parallel
pipe size reduces the impact from the design storm event.
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Buying and demolishing the structure located at 100 Joel Court is a measure that would mitigate
flooding on the property. This mitigation measure would leave the existing flow and backwater
conditions in place at the Bayoak Drive crossing. As a result, further survey and analysis would
be required in order to verify that the neighboring property would not experience flooding
during the 100-year storm event.
Downstream Impact Analysis
The alternates for MM#2 will increase the existing downstream discharge roughly 50%. The
floodplain downstream of Bayoak Drive is relatively natural and does not appear to have
restrictions that would cause backwater issues. The downstream floodplain would see an
increase in the 100-year WSEL, but due to the natural floodplain and lack of backwater
constrictions, it doesn’t appear that the increase would impact structures. The attached figure
further explains the downstream impacts.
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Bayoak at Joel - Downstream Map

Immediately downstream of
Bayoak, the proposed
improvements will increase
100-yr discharge by about 50%;
The 100-yr WSEL will increase by
about 0.5 to 1.0 ft just downstream,
but the impacts will greatly dimish
downstream. The increase will not
impact structures within the downstream
vicinity of Bayoak.
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Staff Report for Town Council
Meeting Date: March 30, 2017
Round 36 Land Development Ordinance Amendment
Purpose: Consider action on proposed Round 36 LDO amendments
Prepared by: Mary Beerman, Planning

Executive Summary: The proposed Land Development Ordinance (LDO) amendments would:
 Allow staff action on development plans within the Central Transportation Zone regardless of size or
the presence of a drive-through facility, provided the plan is not otherwise subject to action by Town
Council or the Zoning Board of Adjustment
 Maintain a conforming status for detached dwellings that would otherwise be made non-conforming by
dedication of additional right-of-way for existing streets.
Staff Recommendation: That Council approve the proposed Land Development Ordinance amendment.
Planning and Zoning Board Recommendation: The Planning and Zoning Board recommended approval of the
proposed Round 36 LDO amendments by a vote of 9-0.

PURPOSE AND IMPORTANCE OF LDO AMENDMENTS
Cary has long been recognized at the local, state and national level as an outstanding
place to live, work, play and raise a family. Policies and regulations that guide growth
and development are critical to maintaining the look and feel of our community, while
creating new and vibrant neighborhoods, and business and employment opportunities.
The Comprehensive Plan, including the Cary Community Plan and other guiding
documents, lays out the vision for the future, developed through an extensive and
collaborative community planning process. This vision is brought to life in part through
the cumulative effect of new development and redevelopment. The Land Development
Ordinance (LDO) ensures that this growth occurs in a way that supports and achieves our
vision for the future, by consistently applying agreed-upon rules and regulations to
individual developments and land-development related activities.
The Town continually strives to adjust and improve these regulations in response to
changing needs and situations. Some of these changes are substantive in nature, affecting
the type of development that can occur at a given location. Other changes are procedural
in nature, affecting the process by which various decisions occur. Still others are minor or
technical in terms of impact, yet may be important for consistency, clarity, efficiency, or
other reasons. All amendments to the LDO occur through a public hearing process so that
citizens, property owners, developers, and other interested persons have an opportunity to
participate and offer comments and suggestions for Town Council to consider in making its
decisions.

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

Speaker: Mary Beerman, Planning Department

SUMMARY OF PROPOSED AMENDMENTS:
A brief description of each proposed amendment is provided below. More detailed
background information is included in the section of this report entitled “DETAILS
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REGARDING PROPOSED LDO AMENDMENTS”.
Plan Approval Process in Central Transportation Zone
The proposed amendment would allow staff approval of development plans
that propose 100 or more residential units, 100,000 square feet or more of
nonresidential floor area, or a drive-through facility in the Central
Transportation Zone (inside of the Maynard Loop). Staff approval would be
allowed town-wide for drive-through uses other than food service. All of the
above types of development plans currently require action by Town Council
after an evidentiary hearing.

Public Hearing
Comments

There were no speakers at the public hearing. Some council
members expressed concern that council would no longer be the
approval authority for some large development projects. Staff
was asked to provide a worst case scenario if the amendment
was adopted. Several council members expressed support for
allowing, town-wide, administrative approval of drive-through
facilities other than restaurants.
Staff Response: Additional discussion provided below under
“DETAILS REGARDING PROPOSED LDO AMENDMENTS”.

Planning and
Zoning Board
Meeting
Item B

Following a brief discussion with several general questions for
clarification, the Planning and Zoning Board recommended
approval by a vote of 9-0.

Right-of-Way Dedication and Existing Dwellings
The proposed amendment would allow existing dwellings to remain
conforming where setbacks are reduced due to widening of existing right-ofway.

Public Hearing
Comments
Planning and
Zoning Board
Meeting

There were no speakers at the public hearing and no concerns
expressed by council members.
Following a brief discussion with several general questions for
clarification, the Planning and Zoning Board recommended approval
by a vote of 9-0.
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Item A

FISCAL IMPACT:



Item B would remove a disincentive for dedication of public street right-of-way in
some circumstances, which would in turn eliminate any future need for the Town to
purchase that right-of way.
Implementation of these amendments is expected to have a minimal impact on
Town resources.
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DETAILS REGARDING PROPOSED LDO AMENDMENTS
ITEM A - Plan Approval Process in Central Transportation Zone

Currently, development plans for the following require action by Council following an
evidentiary hearing:
1. 100 or more residential units;
2. 100,000 square feet or more of nonresidential floor area; or
3. construction or expansion of a drive-through facility except where:
 a rezoning for the property was approved within the prior two calendar
years;
 a traffic impact analysis was prepared for the rezoning; and
 the plan is not otherwise subject to review by Town Council or the Zoning
Board of Adjustment.
Background of Existing Approval Process
Long History of Requiring Transportation Improvements
Cary has required transportation improvements as a part of development at least since
the 1950s and perhaps earlier. Improvements were established through zoning
conditions, development approvals, and zoning for Planned Unit Developments. This
process was used for decades until the late 1980s.
In 1987, a local bill was approved by the NC General Assembly, authorizing the Town’s
collection of a “transportation development fee” (TDF) on all new construction within the
Town limits and extraterritorial jurisdiction. In 1989, the Town Council adopted an
ordinance establishing transportation development fees and requiring traffic studies for
large developments. Many of the components of the original TDF ordinance are still in
place today.
“Roads Ordinance” Adopted
In the late 1990s and into early 2000, changes occurred as to when a traffic study was
required and which intersections were included in those traffic studies. In 1998, the Town
adopted an “Adequate Public Facilities Planning and Development for Roads” ordinance
(“Roads Ordinance”) to work alongside the Town’s existing TDF authority to help lessen
the impacts of traffic and to help facilitate the provision of adequate roads in Cary. Under
the Roads Ordinance, new development and rezoning proposals exceeding 100 new peak
hour trips needed to show that necessary roadway facilities would be available to support
the development.
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Existing Approval Process Applicable to Certain Development Projects

“Roads Ordinance” Repealed
In March 2013, the Roads Ordinance was repealed in response to a shift in how the
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judicial system appears to be interpreting state law authorizing zoning and development
ordinances. In its place, the Town Council adopted an ordinance focusing on traffic studies
at rezoning and requiring site or subdivision plans with high trip-generating potential to be
reviewed in an evidentiary hearing before Town Council.

-

Require preparation of a traffic study at the time of rezoning where trip generation
was expected to exceed 100 peak hour trips; and

-

Require an evidentiary hearing for projects proposing 100 or more residential units;
100,000 square feet or more of nonresidential floor area; or construction or
expansion of a drive-through facility. (Although a traffic study is not required for
consideration of a development plan, council may take traffic impact into
consideration when making its decision in an evidentiary hearing, and applicants
may provide information on potential traffic impacts and offer to install
improvements needed to mitigate such impacts).

Proposed Changes To Existing Approval Process
The proposed amendment would:
1. Allow staff approval of development plans within the Central Transportation District
(interior of Maynard Loop) that propose 100 or more residential units; 100,000
square feet or more of nonresidential floor area; or construction or expansion of a
drive-through facility.
2. Allow staff approval of development plans throughout Town that propose
construction or expansion of any use containing a drive through window, with the
exception of a new food service establishment.
Basis for Proposing Maynard Loop as Approval
Authority Boundary
A Level of Service standard of “D” has been
established for the Base Transportation Zone (the area
outside of the Maynard Loop), recognizing that
additional road improvements beyond those required
by the Town’s Comprehensive Transportation Plan
(CTP) may be appropriate to mitigate potential traffic
impacts from new development.
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LDO Provisions that Replaced “Roads Ordinance”
Specifically, the LDO was amended to establish the following procedural requirements
currently required:

By contrast, A Level of Service standard of “F” has been
established for the Central Transportation Zone (inside the Maynard Loop),
recognizing that the road network is largely built out, and additional traffic
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Relevant Policies of Cary Community Plan
POLICY

ANALYSIS

WORK Chapter
Policy 5: Attract New, High Value Businesses
Policy 6: Attract and Nurture Small Businesses
Policy 7: Ensure the Economic Growth and Vitality of
Downtown
Policy 8: Support the Locational Needs of New and
Expanding Firms
How Will We Achieve Our Vision: Relevant action items
in support of policies
2. Create a Business-Friendly Environment
 References improvements to ordinances to
foster a business-supportive environment
SHOP Chapter

The predictability of outcome and the
more streamlined process offered by
administrative approval versus an
evidentiary hearing makes a significant
contribution toward creating a more
business-friendly environment, and
eliminates or reduces process
considerations as a disincentive for
development.
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mitigations beyond those required by the Town’s CTP are generally not
feasible to construct, even if recommended by a traffic study. In addition,
LDO Section 7.11, which establishes the Base and Central Transportation
Zones, states that the primary focus of the less-restrictive requirements of
the Central Zone is to “encourage redevelopment and infill.”
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See Analysis of WORK Chapter and
Downtown Special Planning Area and
Policies

SHAPE Chapter
Policy 4: Support and Facilitate Redevelopment and
Infill Development
Policy Intent: To support economic development
policies, Cary will support and facilitate redevelopment
and infill development, particularly within Commercial
Mixed Use and Destination Centers, Downtown Cary,
and core neighborhoods.
Downtown Special Planning Area Policies

See Analysis of WORK Chapter and
Downtown Special Planning Area and
Policies
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Policy 2: Focus Commercial Uses within Commercial
Mixed Use Centers, Destination Centers,
Downtown, and Shopping Centers
How Will We Achieve Our Vision: Relevant action items
in support of policies
1. Promote and Enable Revitalization of Existing
Commercial Centers
 Major action items include review all Town
development regulations to identify and remove
disincentives for redevelopment
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Enhanced Importance in Business Improvement District

 Removing procedural barriers to new
development would continue and
strengthen the Town’s commitment
to downtown.
 New private investment in this area
can create a synergy that builds on the
Town’s investment in public projects
and public/private partnerships, that
have included:
- Downtown Park and Streetscape
- Library
- Cary Arts Center
- Cary Theatre
- Mayton Inn
- Jones House
 The proposed change would remove a
competitive disadvantage with other
areas that also have the proper
zoning (such as office parks). This
factor is of enhanced importance in
the Business Improvement District.
 Zoning regulations within the Town
Center, which comprises 15 subdistricts, are more fine-tuned than
those in the remainder of the
Town, better reflecting the Town’s
preferences.

Response To Council Comments at Public Hearing
At the public hearing, some council members expressed concern with the
proposed amendment and asked for information on the “worst-case” scenario if
the LDO is amended as proposed, meaning, what type and intensity of
development could be reviewed and approved by staff instead of council if the
requirement for an evidentiary hearing is removed for projects within the
Maynard Loop.
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Policy 5: Encourage Downtown Reinvestment and
Redevelopment
How Will We Achieve Our Vision: Relevant action items
in support of policies
4. Encourage Downtown Reinvestment and
Redevelopment While Supporting a Range of Uses.
 Includes streamlining of the permitting process
a goal of new regulations
 Identifying and implementing strategies to
maximize use of the BID is listed as a Major
Action
Town Center Zoning District

Most of the non-residential areas between the Town Center zoning district and
the Maynard Loop are focused in the following areas as labeled on the map
below:
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1. Reedy Creek Plaza.
2. Cardinal Charter Academy, banks,
office building, Jordan Hall
3. 
Northwoods Shopping Center
(includes Walmart Neighborhood
Market)
4. Lowe’s Home Improvement and
restaurants
5. Various non-residential uses,
including State Employees Credit
Union, Landmark Freewill Baptist
Church, future mini-storage, and a
vacant 5-acre parcel zoned for
commercial use
6. Various non-residential uses including
Life Storage and Taggart Autosport
(which are part of Weatherfield
Industrial Park), and office uses
7. Maynard Crossing Shopping Center
8. Various non-residential uses, including Sri Shirdi SaiBaba Temple, Mayfair Animal
Hospital, Fortnight Brewery, Furry Feet Retreat Dog Boarding, and a 2.4-acre
vacant parcel zoned OI
9. Mayfair Plaza
10. Village Square Shopping Center
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Of these areas, staff believes Mayfair Plaza to be an area that would be of particular
interest to council based on its size, prominent location and near- to intermediate-term
potential for major redevelopment. Its current zoning designation is General
Commercial. Therefore, if the site were to redevelop under its existing zoning (GC) and
propose construction of over 100,000 square feet of non-residential space, with the
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However, the existing shopping center is designated as Commercial Center Mixed Use
in the Cary Community Plan Growth Framework Map, which would allow a variety of
both residential and non-residential use. Given property values and redevelopment
costs, it is assumed that any potential developer will want and need to propose a more
intensive multi- story mixed use development, as envisioned in the Cary Community
Plan, to make such an undertaking cost-effective. Since the property is currently zoned
General Commercial, the introduction of any residential component would require
rezoning the property to the MXD zoning district. A traffic study and preliminary
development plan would be required through the rezoning process, with final action by
council. Thus, council will in all likelihood maintain the opportunity to review a proposed
preliminary development plan for the site and consider that plan in making its decision
on the rezoning request. With the proposed amendment, council would not see the
project again at the development plan stage, unless the developer asks for a
modification to LDO standards that requires council action in an evidentiary hearing.
Timing and predictability are of paramount importance to developers, involving a
variety of
factors. Removing additional vetting processes as proposed could be the difference from
a timing perspective that could gain a 100,000 SF commercial development or lose one,
which could mean a gain or loss of property tax and/or jobs. Ultimately, staff believes
that without the proposed LDO amendment, there is the potential for the Town to lose
private redevelopment opportunities, a concern of particular importance in the Town
Center, including the Business Improvement District, as indicated in the above analysis.
PROPOSED TEXT:
3.9.2 Common Procedures for Review and Approval of Subdivisions and Site Plans
(F)

Approval Authority
(1)

Approval by Town Council or Zoning Board of Adjustment
The Town Council shall have final decision-making authority on the
following types of site and/or subdivision plans, which shall be reviewed
using the procedure set forth in this Section, except for properties
owned by the Town, which shall be reviewed in accordance with Section
3.9.2(F)(2), except as otherwise noted:
(a) [Reserved]
(b) Plans for uses that require approval of a Special Use (see Section
3.8), except for properties owned by the Town for which the
Zoning Board of Adjustment shall have final decision-making
authority; and
(c) Plans that seek reductions or deviations from the minimum
required setbacks for telecommunications facilities, except for
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LDO amendment in place staff would review and approve (if LDO requirements are met)
the development plan, and council would not review the development plan in an
evidentiary hearing.
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(d)

(2)

plans for certain telecommunications facilities for which the
Zoning Board of Adjustment shall have final decision- making
authority [see Section 5.2.4(D)]; and
Plans that propose one hundred (100) residential units or more, or
that would construct one hundred thousand (100,000) square feet
of nonresidential floor area or more, or that would construct a new
drive-through facility or expand an existing drive-through facility;
excepting plans meeting all of the following criteria, which plans
shall be reviewed by the Planning Director:
1. A rezoning for the property was approved within the two (2)
calendar years prior to the date of application for the site or
subdivision plan and a traffic impact analysis (TIA) was
prepared for the rezoning in accordance with Section
3.4.1(D)(3); and,
2. The plan is not otherwise subject to review by Council or the
Zoning Board of Adjustment pursuant to Section
3.9.2(F)(1)(a), (b), or (c).

Approval by Planning Director
The Planning Director shall have final decision-making authority on all
site and/or subdivision plans not subject to review by the Town Council
or Zoning Board of Adjustment. Such plans shall be reviewed for
compliance with all requirements of this Ordinance and applicable Town
specifications.

Sections (1) and (2) above have been rewritten and reorganized into Sections (1), (2) and
(3) below to improve clarity. Substantive changes are underlined.
(1)

Approval by Town Council
The Town Council shall have final decision-making authority on the
following types of development plans after conducting a quasi-judicial
hearing:
(a)

Applicable Plans
(i)

Plans for uses that require approval of a Special Use
(see Section 3.8);

(ii)

Plans that seek reductions or deviations from the minimum
required setbacks for telecommunications facilities, except
plans for stealth telecommunications towers between 150
and 175 feet in height on vacant land or residentially-zoned
land used for residential purposes (see Section 5.2.4(D));
and
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(b)

Exceptions to Applicable Plans
Town Council shall not review any development plans for property
owned by the Town. Such plans shall be reviewed by the Planning
Director unless the use is a special use, in which case the plan
shall be reviewed by the Zoning Board of Adjustment (see Section
3.9.2(F)(2)).

(2)

Approval by Zoning Board of Adjustment
The ZBOA shall have final decision-making authority on the following
types of development plans after conducting a quasi-judicial hearing:
(a) Applicable Plans

(3)

(i)

Plans for property owned by the Town for which a special
use is required; and

(ii)

Plans for stealth telecommunications towers between 150
and 175 feet in height on vacant land or residentially-zoned
land used for residential purposes (see Section 5.2.4(D))
that seek reductions or deviations from the minimum
required setbacks.

Approval by Planning Director
The Planning Director shall have final decision-making authority on all
development plans not subject to review by the Town Council or
Zoning Board of Adjustment pursuant to sections (1) and (2) above.
Such plans shall be reviewed for compliance with all requirements of
this Ordinance and applicable Town specifications.
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(iii) Plans for property located in the Base Transportation Zone as
identified in Section 7.11.6 that propose: one hundred (100)
residential units or more; construction of one hundred
thousand (100,000) square feet or more of nonresidential
floor area; or construction of a new drive-through facility for
food service; or expansion of an existing drive-through facility.
This Section 3.9.2(F)(1)(a)(iii) shall not apply where a rezoning
for the property was approved within the two (2) calendar
years prior to the date of application for the development plan
and a traffic impact analysis (TIA) was prepared for the
rezoning in accordance with Section 3.4.1(D)(3).

ITEM B - Right-of-Way Dedication and Existing Dwellings
BACKGROUND:
The LDO currently provides that the enlargement, expansion, alteration, or repair of a
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nonconforming structure requires special use approval by council, unless the structure is
a detached dwelling that was made nonconforming by the construction of a road or other
property line adjustments by a governmental entity. The LDO also requires a
nonconforming structure that has been destroyed to an extent greater than 50% of its
replacement value to meet current ordinance requirements if it is rebuilt, unless the
structure is a detached dwelling made nonconforming by the construction of a road or
other property line adjustments by a governmental entity or by a change in street
classification on the Comprehensive Transportation Plan. A property owner who
dedicates right-of-way for a future road widening project and thereby creates a
nonconforming structure (ie, a house that no longer meets setback requirements) is not
able to take advantage of these provisions, and could be required to obtain a special use
permit to enlarge an existing house or could be prohibited from rebuilding. The proposed
amendment would remove this disincentive to dedicate additional right-of-way for an
existing street in situations where such dedication would render an existing detached
dwelling non-conforming. If the proposed amendment is approved, an existing dwelling
could be rebuilt in its current location without meeting current setback requirements if
destroyed. This provision would remove an obstacle to the widening of right-of-way on
exempt subdivision plats in situations where property owners would otherwise be
unwilling to make such dedication.
Town Council Public Hearing (October 27, 2016)
There were no speakers at the public hearing and no concerns expressed by council
members.
PROPOSED TEXT:
10.1.6 Damage or Destruction
If a nonconforming use, structure containing a nonconforming use, nonconforming
structure, or nonconforming sign is destroyed by any means to an extent greater
than fifty (50) percent of its replacement cost at the time of destruction, then such
use, structure, or sign shall not be re-established unless it is made to conform to the
requirements of this Ordinance, except as provided below.
(A)

Exception for Setbacks for Detached Dwellings
If destroyed by any means to an extent greater than fifty (50) percent of its
replacement cost at the time of destruction, detached dwellings with setbacks
made nonconforming by either of the following shall be required to meet the
lesser of current required building setbacks or building setbacks that were
required at the time of subdivision or site plan approval:
(a 1) the installation of roadways or other easements/property line
adjustments created or enacted by a governmental entity,;
(2) the dedication of public right-of-way in conformance with the
Comprehensive Transportation Plan for an existing street; or
(b 3) a change to the street classification in the Comprehensive
Transportation Plan that increases the width of the right-of-way from
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which the setback is measured.
10.1.8 Enlargement, Expansion, Alteration, or Major Repair
Exception for Setbacks for Detached Dwellings
(1)

Detached dwellings with setbacks made nonconforming by the adoption
of this Ordinance are exempt from the requirements of this section if the
following findings can be made:
(a) The proposed addition or alteration will either meet current
setback requirements or will not encroach any further into the
required setback than the existing structure; and
(b) If the proposed alteration or addition is located on the side of the
existing dwelling, there is a minimum distance of fifteen (15) feet
between the side of the existing structure and the nearest
dwelling on the adjoining property.

(2)

Detached dwellings with setbacks made nonconforming by the
installation of roadways or other easements/property line adjustments
created or enacted by a governmental entity, or by the dedication of
public right-of- way in conformance with the Comprehensive
Transportation Plan for an existing street are also exempt from the
requirements of this Section, and shall not be required to address the
findings in (H)(1) above.

#2121
#2318
History:
03/30/17
Town Council
This item was removed at the adoption of the agenda.
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(Draft) Ordinance Amendment
Town of Cary, NC
Chapters 3, and 10 of Appendix A, Land Development Ordinance, of the Code of
Ordinances, Town of Cary, North Carolina, are hereby amended to read as follows:
3.9.2 Common Procedures for Review and Approval of Subdivisions and Site Plans
(F)

Approval Authority
(1)

Approval by Town Council or Zoning Board of Adjustment
The Town Council shall have final decision-making authority on the
following types of site and/or subdivision plans, which shall be reviewed
using the procedure set forth in this Section, except for properties owned
by the Town, which shall be reviewed in accordance with Section
3.9.2(F)(2), except as otherwise noted:
(a) [Reserved]
(b) Plans for uses that require approval of a Special Use (see Section
3.8), except for properties owned by the Town for which the Zoning
Board of Adjustment shall have final decision-making authority; and
(c) Plans that seek reductions or deviations from the minimum required
setbacks for telecommunications facilities, except for plans for
certain telecommunications facilities for which the Zoning Board of
Adjustment shall have final decision- making authority [see Section
5.2.4(D)]; and
(d) Plans that propose one hundred (100) residential units or more, or
that would construct one hundred thousand (100,000) square feet of
nonresidential floor area or more, or that would construct a new
drive-through facility or expand an existing drive-through facility;
excepting plans meeting all of the following criteria, which plans shall
be reviewed by the Planning Director:
1. A rezoning for the property was approved within the two (2)
calendar years prior to the date of application for the site or
subdivision plan and a traffic impact analysis (TIA) was prepared
for the rezoning in accordance with Section 3.4.1(D)(3); and,
2. The plan is not otherwise subject to review by Council or the
Zoning Board of Adjustment pursuant to Section 3.9.2(F)(1)(a),
(b), or (c).

(2)

Approval by Planning Director
The Planning Director shall have final decision-making authority on all site
and/or subdivision plans not subject to review by the Town Council or
Zoning Board of Adjustment. Such plans shall be reviewed for compliance
with all requirements of this Ordinance and applicable Town specifications.

(1)

Approval by Town Council

Attachment:
Minutes Acceptance:
LDO Round
Minutes
36 Ordinance
of Mar 30,
(2318
2017: 6:30
Round
PM36(Consent
LDO Amendment)
Agenda)

1.

The Town Council shall have final decision-making authority on the
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following types of development plans after conducting a quasi-judicial
hearing:

(a)

Applicable Plans

(i)

Plans for uses that require approval of a Special Use (see
Section 3.8);

required setbacks for telecommunications facilities, except plans
for stealth telecommunications towers between 150 and 175 feet
in height on vacant land or residentially-zoned land used for
residential purposes (see Section 5.2.4(D)); and

(iii) Plans for property located in the Base Transportation Zone as
identified in Section 7.11.6 that propose: one hundred (100)
residential units or more; construction of one hundred thousand
(100,000) square feet or more of nonresidential floor area; or
construction of a new drive-through facility for food service. This
Section 3.9.2(F)(1)(a)(iii) shall not apply where a rezoning for the
property was approved within the two (2) calendar years prior to
the date of application for the development plan and a traffic
impact analysis (TIA) was prepared for the rezoning in accordance
with Section 3.4.1(D)(3).

(b)

Exceptions to Applicable Plans
Town Council shall not review any development plans for property
owned by the Town. Such plans shall be reviewed by the Planning
Director unless the use is a special use, in which case the plan shall
be reviewed by the Zoning Board of Adjustment (see Section
3.9.2(F)(2)).

(2)

Approval by Zoning Board of Adjustment
The ZBOA shall have final decision-making authority on the following types
of development plans after conducting a quasi-judicial hearing:
(a)

Applicable Plans

(i)

Attachment:
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(ii) Plans that seek reductions or deviations from the minimum

Plans for property owned by the Town for which a special use is
required; and

(ii) Plans for stealth telecommunications towers between 150 and
175 feet in height on vacant land or residentially-zoned land used
for residential purposes (see Section 5.2.4(D)) that seek
reductions or deviations from the minimum required setbacks.

(3)

Approval by Planning Director
The Planning Director shall have final decision-making authority on all
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development plans not subject to review by the Town Council or Zoning
Board of Adjustment pursuant to sections (1) and (2) above. Such plans
shall be reviewed for compliance with all requirements of this Ordinance
and applicable Town specifications.

10.1.6

Damage or Destruction
…..

If destroyed by any means to an extent greater than fifty (50) percent of its
replacement cost at the time of destruction, detached dwellings with setbacks
made nonconforming by either of the following shall be required to meet the
lesser of current required building setbacks or building setbacks that were
required at the time of subdivision or site plan approval:
(a 1) the installation of roadways or other easements/property line adjustments
created or enacted by a governmental entity,;
(2) the dedication of public right-of-way in conformance with the
Comprehensive Transportation Plan for an existing street; or
(b3) a change to the street classification in the Comprehensive Transportation
Plan that increases the width of the right-of-way from which the setback
is measured.

10.1.8

Enlargement, Expansion, Alteration, or Major Repair

(H)

Exception for Setbacks for Detached Dwellings

(1)

Detached dwellings with setbacks made nonconforming by the installation
of roadways or other easements/property line adjustments created or
enacted by a governmental entity, or by the dedication of public right-ofway in conformance with the Comprehensive Transportation Plan for an
existing street are also exempt from the requirements of this Section, and
shall not be required to address the findings in (H)(1) above.
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(A) Exception for Setbacks for Detached Dwellings

2. The Town Council hereby directs that a supplement to the Town Code of
Ordinances, including Appendix A, Land Development Ordinance, shall be prepared
and printed reflecting these amendments.

Adopted: March 30, 2017
Effective: March 30, 2017
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CONSISTENCY AND REASONABLENESS STATEMENT
In accordance with NCGS § 160A-383, Town Council must approve a Consistency and
Reasonableness Statement with regard to each Land Development Ordinance Amendment it hears.

Option A
(recommended if LDO Round 36 Items __________ are approved)

CONSISTENCY AND REASONABLENESS STATEMENT
LDO Amendment Round 36 Items __________
THE TOWN COUNCIL OF THE TOWN OF CARY HEREBY STATES:
Section 1: LDO Amendment Round 36 Items _________ as drafted are consistent with the
Comprehensive Plan.
Section 2:
The Town Council considers the adoption of the Round 36 items listed below to be reasonable and
in the public interest considering the criteria of Section 3.3.3 of the Town of Cary Land Development
Ordinance and based upon the information presented at the public hearing, the recommendations
and detailed information developed by staff and/or the Planning & Zoning Board contained in the
staff report, and, among other reasons, the following:

Item A

Plan Approval Process in Central Transportation Zone would allow staff approval
of development plans that propose 100 or more residential units, 100,000 square
feet or more of nonresidential floor area, or a drive-through facility in the Central
Transportation Zone (inside of the Maynard Loop). Staff approval would be allowed
town-wide for drive-through uses other than food service. All of the above types of
development plans currently require action by town council after an evidentiary
hearing.

Item B

Right-of-Way Dedication and Existing Dwellings would allow existing dwellings to
remain conforming where setbacks are reduced due to widening of existing rightof-way.

Approved: March 30, 2017

Communication:
Minutes Consistency
Acceptance: Statement
Minutes offor
MarRound
30, 2017
36 LDO
6:30 Amendment
PM (Consent(Consent
Agenda) Agenda)

Staff Recommendation: Staff recommends that the Town Council approve Option A or Option B
related to consistency and reasonableness of LDO Amendment Round 36 Items _________ as
stated below:

_______________________________________
Harold Weinbrecht, Jr.
Mayor
______________________________
Date
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Option B
(recommended for any LDO Round 36 Item that is denied):
CONSISTENCY AND REASONABLENESS STATEMENT
LDO Amendment Round 36 Item _____

Section 1: LDO Amendment Round 36 Item ____ as drafted is/is not consistent with the
Comprehensive Plan.
Section 2: The Town Council considers the denial of LDO Amendment Round 36 Item _______ to
be reasonable and in the public interest based upon the information presented at the public hearing,
based upon the recommendations and detailed information developed by staff and/or the Planning &
Zoning Board contained in the staff report, and considering the criteria of Section 3.3.3 of the Town
of Cary Land Development Ordinance, because, among other reasons, the proposed amendment as
drafted does not correct an ambiguity or error or meet the challenge of some changing condition,
trend, or fact.
Approved: March 30, 2017
________________________________________
Harold Weinbrecht, Jr.
Mayor
______________________________
Date

Communication:
Minutes Consistency
Acceptance: Statement
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MarRound
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Agenda) Agenda)

THE TOWN COUNCIL OF THE TOWN OF CARY HEREBY STATES:

Packet Pg. 628
624

4.6
4.1

Staff Report for Town Council
Meeting Date: March 30, 2017
Round 38 Land Development Ordinance Amendments
Purpose: Consider action on proposed Round 38 LDO amendments
Prepared by: Mary Beerman, Planning

Executive Summary: The proposed Round 38 Land Development Ordinance (LDO) amendments would:
 Provide greater flexibility regarding the location of freestanding garages on single-family lots 40,000
square feet or larger
 Provide an alternative to the required neighborhood meeting for widespread rezoning cases
 Allow a crematorium as a permitted use in the Industrial zoning district
 Clarify or modify various provisions related to perimeter buffers, setbacks for sidewalks, and time
limits for submitting revisions to zoning conditions.
Staff Recommendation: That Council approve the proposed Round 38 Land Development Ordinance
amendments
Planning and Zoning Board Recommendation: The Planning and Zoning Board recommended approval of the
proposed Round 38 LDO amendments by a vote of 9-0.

PURPOSE AND IMPORTANCE OF LDO AMENDMENTS
Cary has long been recognized at the local, state and national level as an outstanding
place to live, work, play and raise a family. Policies and regulations that guide growth
and development are critical to maintaining the look and feel of our community, while
creating new and vibrant neighborhoods, and business and employment opportunities.
The Comprehensive Plan, including the Cary Community Plan and other guiding
documents, lays out the vision for the future, developed through an extensive and
collaborative community planning process. This vision is brought to life in part through
the cumulative effect of new development and redevelopment. The Land Development
Ordinance (LDO) ensures that this growth occurs in a way that supports and achieves our
vision for the future, by consistently applying agreed-upon rules and regulations to
individual developments and land-development related activities.
The Town continually strives to adjust and improve these regulations in response to
changing needs and situations. Some of these changes are substantive in nature, affecting
the type of development that can occur at a given location. Other changes are procedural
in nature, affecting the process by which various decisions occur. Still others are minor or
technical in terms of impact, yet may be important for consistency, clarity, efficiency, or
other reasons. All amendments to the LDO occur through a public hearing process so that
citizens, property owners, developers, and other interested persons have an opportunity to
participate and offer comments and suggestions for Town Council to consider in making its
decisions.

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

Speaker: Mary Beerman, Planning Department

SCHEDULE
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Public Hearing
Planning and Zoning Board Meeting
Final Action by Town Council
Effective

January 5, 2017
February 20, 2017
March 30, 2017
March 30, 2017

ITEM A: Residential Garages – The proposed amendment would allow a residential
accessory structure such as a detached garage to be located between the front of a
residence and the street where the lot size is at least 40,000 square feet and the
accessory building is located at least 100 feet from the front property line.

Public Hearing
Comments
Planning and
Zoning Board
Meeting

One citizen, the property owner whose 2016 request for a
building permit prompted development and consideration of
this amendment, spoke in support. One council member
indicated support for a change to better address detached
garages on larger lots.
Following a brief discussion with several general questions for
clarification, the Planning and Zoning Board recommended
approval by a vote of 9-0.

ITEM B: Applicability of Neighborhood Meeting for Rezoning Cases – The amendment
as presented at the public hearing proposed to eliminate the required neighborhood
meeting for town-initiated rezoning requests. The proposal has since been revised to
replace the neighborhood meeting requirement with an alternate means of community
outreach for a rezoning where the geographic area is widespread, and the nature of
the change is not for the purpose of obtaining entitlements for development of a
particular property.

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

SUMMARY OF PROPOSED ROUND 38 AMENDMENTS
A brief description of each proposed amendment is provided below. More detailed
background information is included in the section of this report entitled “DETAILS
REGARDING PROPOSED LDO AMENDMENTS”.
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Some Town Council members expressed concern with treating
town-initiated rezonings differently than other rezoning cases.
Staff proposed to bring forward options that would continue to
provide an opportunity for citizens to hear about and fully
understand any proposed rezoning prior to the actual public
hearing.

This alternative outreach would be applicable to widespread
zoning changes initiated for the purpose of implementing the
goals and policies of the Comprehensive Plan. Examples of
such changes include the establishment and application of
new types of zoning districts or widespread changes to the
applicability of or location of existing zoning districts or
overlay districts.
 The standard neighborhood meeting would continue to take
place for all citizen-initiated rezoning requests and for all
town-initiated rezoning requests for Town-owned property.
Following a brief discussion with several general questions for
clarification, the Planning and Zoning Board recommended
approval by a vote of 9-0.


Planning and
Zoning Board
Meeting

ITEM C: Minor Amendments - The proposed minor amendments would:
(a) Clarify existing LDO requirements for buffers between two Class 2 uses and
eliminate related “Principles of Interpretation”
(b) Eliminate 5-foot setback requirement for at-grade sidewalks on lots containing
a detached dwelling
(c) Require that an applicant submit any requested changes to proposed zoning
conditions at least 20 days prior to any meeting of the Town Council or the
Planning and Zoning Board at which the rezoning case is to be presented
(d) Add crematorium to the list of permitted uses in the Industrial zoning district.
(d)

Public Hearing
Comments
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Public Hearing
Comments

Staff Response: The proposed amendment has been revised to
replace, in some cases, the neighborhood meeting currently
required prior to a rezoning public hearing with an alternative
form of community outreach, such as a public workshop or open
house.

Add crematorium to the list of permitted uses in the
Industrial zoning district.

Council members questioned the need for this change, noting
that the amount of land available for more traditional
industrial uses was limited, and asked for additional
information regarding the need for this change.
Staff Response: This change was initiated in response to a
request from a property owner/developer representing the
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Staff
Comments

Planning and
Zoning Board
Meeting

interests of the Hindu community, where cremation is a
religious and cultural norm. Crematoria are often found in
association with the related uses of cemeteries or funeral
homes. The amendment request reflects a general increase in
demand for cremation service, independent of any related
uses. Crematoria are allowed in Industrial zoning districts in
many jurisdictions, including Raleigh, Durham and Morrisville.
Currently, Cary allows crematoria only in Mixed Use Overlay
Districts and the OI and ORD zoning districts
(c) Require that an applicant submit any requested changes
to proposed zoning conditions at least 20 days prior to
any meeting of the Town Council or the Planning and
Zoning Board at which the rezoning case is to be
presented
Since the public hearing, the text has been clarified to
specify 20 business days.
Following a brief discussion with several general questions for
clarification, the Planning and Zoning Board recommended
approval by a vote of 9-0.

FISCAL IMPACT
Many of the proposed changes seek to update, clarify, and simplify existing text. No
net fiscal impact is expected as result of these changes.
DETAILS REGARDING PROPOSED LDO AMENDMENTS
ITEM A – RESIDENTIAL GARAGES
LDO Section 5.3.2(D) currently prohibits locating residential accessory buildings such as
detached garages between the front of a residence and the street. A garage can only
extend in front of the dwelling if at least 50% of the side of the garage is attached to the
residence.
LDO Amendment Approved in
2012 - This provision was added to the LDO
in February 2012, following the
construction of a detached garage in front
of a residence on a 12,000 square-foot lot.

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)
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The residence is located about 73 feet
from the edge of the street right-of-way. The
garage is located about 28 feet from the
right-of-way. The intent of the amendment
was to preserve the look and feel of
residential neighborhoods in settings
where homes are relatively close together
and highly visible from the street.
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The general design, style and appearance of an accessory building is not an issue.
However its location relative to the principal structure and street can detract from
the overall sense of cohesiveness in the neighborhood, creating an incongruous,
dominating presence in the front yard.

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

Situation Prompting Further Refinement
In 2016, staff was contacted by the owner of a parcel
zoned R-40, who wishes to construct a detached
garage in front of his residence on a 3.67-acre
parcel. The existing residence is about 180 feet from
the edge of the street right-of-way.
The proposed garage would be about 120 feet from
the right-of-way as illustrated:
Unlike the previous example, here the existing neighborhood is characterized by
lots in the R-40 zoning district (to the north and east) that range from about one
to five acres, and lots in the R-20 zoning district (to the south and west) that
range from about ½ to 1½ acres.
Effect of Proposed Amendment
The proposed amendment would continue to prohibit
construction of a detached garage in front of the
residence on lots smaller than 40,000 square feet
(0.92 acre).
On larger lots, a garage could be placed between the
residence and the street provided the garage is
located at least 100 feet from the front property
line, as illustrated.
Staff believes the proposed amendment will continue to
achieve the intent of the 2012 amendment while avoiding
unnecessary restriction on larger lots in a less dense
setting.
PROPOSED TEXT
5.3.2 ACCESSORY USES AND STRUCTURES General Standards and Limitations
(D)

Location of Accessory Buildings, Structures, or Vehicles
(1) Definition of Attached Accessory Structure
If an accessory structure other than a garage or similar structure is
located closer than five (5) feet to the principal structure, the accessory
structure shall be deemed attached to the principal structure.
(2) General Location Restrictions

Packet Pg. 633
629

4.6
4.1

(3) Additional Location Restrictions Applicable to Boats, Trailers and
Vehicles Storage or parking of all boats, recreational vehicles, and
utility or travel trailers, or other vehicles allowed by this Section shall
be located as follows:
(a) within a side yard (not including corner side yards) such that they
are not closer to the front of a lot or the street than the principal
structure;
(b) within a rear yard (not including rear yards adjacent to a public
street); or
(c) within a corner side yard, or rear yard that is between the principal
structure and an adjacent public street, where screened from the
view of the street by an opaque fence with a minimum height of six
(6) feet, plus additional opaque fencing (up to a height of eight (8)
feet) and/or evergreen trees sufficient to obscure the full height of
the boat, recreational vehicle, or trailer. Storage of such boats,
vehicles or trailers shall not occur within a front yard (defined as the
yard between the façade with the front door and the street) or within
a side or rear building setback.
(4) Additional Location Restrictions for Garages and Similar Structures
Detached accessory structures on residential lots, with the exception of
detached carports, shall not be closer to the front of a lot than the
principal structure.
Garages, and similar structures, located between the minimum front
setback and the setback of the front of a dwelling must be attached to the
principal structure by at least fifty (50) percent of the attached side of the
garage or accessory structure.

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

Unless otherwise specified, an aAccessory structures or vehicles shall not
be located within the following areas:
(a) a required front setback, the or corner side setback, or
(b) within five (5) feet of the rear or side lot lines,.
(c) Any accessory structure shall be located at least within five (5)
feet from the edge of a required buffer, or.
(d) Accessory uses and structures may not encroach into within
any easements, but may directly abut easements.

If the garage or similar structure is detached, it must be located at the
same setback distance of the existing structure or greater and not be
closer than five (5) feet to the principal structure.
(a) Except as provided in Section (b) below, garages and similar accessory
structures shall be located no closer to the front of a lot than the
principal structure, except where such accessory structure is attached
to the principal structure by a minimum of 50% of the length of
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attached side of the accessory structure.
(b) Section (a) above shall not apply to garages and similar accessory
structures located on lots 40,000 square feet or larger, provided that
the accessory structure is located a minimum of 100 feet from the
front property line.
This section (4) shall not apply to carports or other structures which are
open on three or more sides.
Size of Residential Accessory Buildings and Structures
(1)

For structures accessory to residential uses, the combined floor area of all
detached accessory structures shall occupy an area equal to no more than
thirty-three (33) percent of the total heated floor area of the principal
structure, unless otherwise allowed in this Ordinance.
This requirement shall not apply to roofed structures without walls (such
as carports) provided such structures are not located within the minimum
required setbacks for the principal structure on the lot.
For lots forty thousand (40,000) square feet or greater in area:
a) the combined floor area of all detached accessory structures shall not
exceed five percent (5%) of the total lot area;
b) No single detached structure shall exceed seventy percent (70%) of the
total heated floor area of the principal structure, excluding accessory
structures for agricultural purposes (e.g. barn).
c) All detached accessory structures that exceed fifty percent (50%) of the
total heated floor area of the principal structure shall meet the
minimum required setbacks for the principal structure, regardless of
their location on the lot in relation to the principal structure.

12.4

RULES OF CONSTRUCTION, USE CLASSIFICATIONS AND DEFINITIONS: Other
Key Terms Defined
BUILDING, ACCESSORY
A building or structure that is on the same lot as, and of a nature customarily
incidental and subordinate to, another building or structure, and the use of
which is clearly incidental and subordinate to that of the other building or
structure.
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(E)

BUILDING, PRINCIPAL
A building in which is conducted the principal use of the lot on which it is
situated. A multi-occupant property may have more than one principal building,
but only structures regularly used for human occupancy may be considered
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STRUCTURE
Any improvement upon land that requires more or less permanent location on the
ground or attachment to something having a permanent location on the ground.
This includes buildings (walled and roofed buildings), sheds or carports with one
or more open sides, signs, decks and enclosed decks, manufactured homes, a
gas, liquid, or liquefied gas storage tank that is principally above ground, and
impervious surfaces. Building setbacks shall not apply to certain structures
which do not require issuance of a building permit, and/or which must may by
necessity pass through or encroach into setbacks, including driveways,
walkways, sidewalks, fences, private recreational equipment like swing sets or
basketball goals, fences and retaining walls less than eight (8) feet in height,
greenways, and similar features.
ITEM B – APPLICABILITY OF NEIGHBORHOOD MEETING FOR REZONING CASES
SUMMARY OF PROPOSED AMENDMENT
The proposed amendment would allow, for certain rezoning cases, an alternative means
of conducting public outreach, such as one or more open houses, as an alternative to the
standard neighborhood meeting currently required prior to the public hearing for a
rezoning case. Such an alternative would be applicable only to widespread zoning
changes initiated for the general purpose of implementing the goals and policies of the
Comprehensive Plan. Examples of such changes include the establishment and
application of new types of zoning districts or widespread changes to the applicability of or
location of existing zoning districts or overlay districts.
The Town would provide outreach and input opportunities as needed to ensure that
citizens have an opportunity to ask questions and understand the proposed rezoning prior
to the public hearing. Notification to the public would include posting on the Town’s web
site, and, based on the nature of the change and the number of parcels affected, either
mailing of a notice to individual property owners affected, or publication of a ½ page ad in
a local newspaper. The current neighborhood meeting format would continue to take
place for both town- and citizen-initiated rezoning requests sought for the purpose of
obtaining entitlements for development of a specific property.
This amendment is proposed at this time in anticipation of and preparation for future towninitiated changes to zoning districts or overlay districts that will follow adoption of the Cary
Community Plan. Staff believes the current neighborhood meeting format will not be
effective when applied to more widespread town-initiated changes that could potentially
involve hundreds or even thousands of parcels.

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

principal buildings. Not an accessory building.

The proposed amendment as presented at the public hearing would have simply exempted
all town-initiated rezonings from this neighborhood meeting requirement. In response to
comments and concerns from council members and a speaker at the public hearing, the
amendment has been modified to require an alternative form of outreach which is more
consistent with past practices and the Town’s long-standing commitment to keeping its
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citizens informed and engaged.
BACKGROUND OF EXISTING NEIGHBORHOOD MEETING REQUIREMENT:

Prior to March 1, 2015, the LDO required an applicant to meet with neighboring property
owners prior to submittal of a rezoning application. There was concern that Council
members and Town staff were not aware of a potential rezoning request at the time of
this neighborhood meeting, and were thus unable to effectively respond to questions
from citizens. Another concern was the lack of staff presence at these meetings to
ensure that accurate information regarding town standards and procedures was
provided.
To address these concerns, the LDO was revised effective March 1, 2015 to require that
neighborhood meetings be held after submittal of the rezoning application and prior to the
Town Council public hearing, with staff in attendance. The meetings are held on a monthly
basis at Town Hall, and begin with a staff overview of the rezoning process in Cary and
opportunities for public input during that process. Following this overview, separate
concurrent meetings are held for each rezoning case. These individual meetings,
conducted by the applicant and attended by a least one staff member, provide an
opportunity for the applicant, typically a developer or property owner, to provide information
on the request, hear concerns of neighborhood residents, and respond to questions.
Neighborhood meetings for 57 rezoning cases have been held at 21 monthly meetings
since April 2015. These 57 meetings were attended by a total of about 900 citizens. This
results in an average attendance of about 16 citizens per rezoning case. For some cases,
there were very few, or even no citizens in attendance. At the other extreme, there have
been several cases where attendance has been in the range of 75 to 150 or more.
Rezoning requests typically involve one to five parcels of land, though occasionally such
requests can involve an assemblage of more lots. Staff believes this meeting format is
ineffective when applied to more widespread changes that could potentially involve
hundreds or even thousands of parcels.
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The following steps are currently required for all proposed rezoning requests:
 Submittal of Application
 Neighborhood Meeting
 Town Council Public Hearing
 Planning and Zoning Board Recommendation
 Action by Town Council

PROPOSED TEXT
3.4.1 REZONINGS: Rezonings Generally
(D)
(4)

Procedure
Neighborhood Meeting
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(b) Procedure
Neighborhood meetings for all applicable complete rezoning
applications filed and accepted as complete within a given month
shall be held concurrently, within approximately four (4) weeks of the
published submittal deadline for rezoning applications, with the
meeting date, time and location established and scheduled by staff.
At the neighborhood meeting, each applicant shall conduct a meeting
with any attendee interested in that proposed rezoning. The purpose
of this neighborhood meeting is to ensure that nearby property
owners are aware of the request and have an opportunity to inform
the applicant of issues and concerns prior to the public hearing.
A general orientation meeting shall be conducted by staff for all
applications at the beginning of each neighborhood meeting.
(c) Alternative Outreach for Certain Rezoning Cases
An alternative means of conducting public outreach, such as one or
more open houses, may be utilized in lieu of the neighborhood
meeting for widespread zoning changes initiated for the general
purpose of implementing the goals and policies of the
Comprehensive Plan. Examples of such changes include the
establishment and application of new types of zoning districts or
widespread changes to the applicability of or location of existing
zoning districts or overlay districts. The Town shall provide outreach
and input opportunities as needed to ensure that citizens have an
opportunity to ask questions and understand the proposed rezoning
prior to the public hearing. Notification shall include posting on the
Town’s web site, and, based on the nature of the change and
the number of parcels affected, either mailing of a notice to
individual property owners affected, or publication of a ½ page
ad in a local newspaper.
The standard neighborhood meeting shall be required for all
citizen- initiated rezoning requests and all town-initiated rezoning
requests for Town-owned property.
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(a) Applicability
This section 3.4.1(D)(4) shall apply to all rezoning applications filed
and accepted as complete with exception of Town-initiated
rezonings.

ITEM C – MINOR AMENDMENTS
Proposed minor changes would:


Clarify LDO requirements for buffers between two Class 2 uses and eliminate
related “Principles of Interpretation.” This change incorporates comments
found in the “Principles of Interpretation” table into standard ordinance, thus
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improving clarity by simplifying text and eliminating duplication.
Eliminate 5-foot setback requirement for at-grade sidewalks on lots containing a
detached dwelling. Residential driveways are currently allowed adjacent to the
property line. The proposed amendment provides this same flexibility to
sidewalks on single-family lots.
Require that an applicant submit any requested changes to proposed zoning
conditions at least 20 days prior to any meeting of the Town Council or the
Planning and Zoning Board at which the rezoning case is to be presented.
Currently, revised zoning conditions can be submitted up to 10 days prior to the
meeting. Changing this deadline to 20 days provides adequate time for staff to
review the proposed changes and include them in the rezoning staff report being
prepared for the P&Z Board or Town Council meeting.
Add crematorium to the list of permitted uses in the Industrial District. This use
is currently permitted as a principal use, or accessory use to a funeral home, in
the GC, O&I, and Mixed Use Overlay Zoning Districts. Crematorium is also
allowed as an accessory use to cemetery, which requires approval of a Special
Use Permit in all districts where allowed. In response to a growing demand for
a crematorium as a principal use independent of associated funeral services or
interment, staff recommends that the use also be allowed by right in the
Industrial zoning district.

PROPOSED TEXT
7.2.2 LANDSCAPING, BUFFERING, SCREENING AND TREE PROTECTION:
Requirements for Perimeter Buffers and landscape Areas
(B) Type and Width of Required Buffer …..
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(1)
(2)

(3)

No buffer is required between shared public uses (e.g., a park
adjacent to a school, library, or other shared public facility).
Required landscaping areas to be provided between two Class
2 uses are not subject to the ownership restrictions applied to
other buffers, and may be located within the platted portion of
a lot.
Once a detached dwelling has been constructed and occupied,
in instances where the landscaping area (planted to a Type B
standard) between two type 2 uses is located within the
individual building lot, the landowner(s) may remove or
supplement vegetation on the lot.

PRINCIPLES OF INTERPRETATION
The landscaping area between two type 2 uses is not required to be individually platted, and may
be located within individual building lots.
In cases where the landscaping area between two type uses in intended to be located
within individual building lots, the landscape area is intended to be left in its natural state
during construction, and the retention of significant existing vegetation is encouraged.

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)
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The Type B buffer standard is listed only as a suggestion (not a requirement) in cases where the
landscaping area between two type 2 uses is left within individual buildings lots. Landowners
may remove or supplement vegetation as appropriate following construction.
The Town will not enforce any planting standards inside landscaping areas between two type 2
uses which have been included within individual building lots.
6.3.2 SETBACK MEASUREMENT AND REQUIREMENTS: Setback
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Portion of TABLE 6.3-1: PROJECTIONS PERMITTED INTO REQUIRED SETBACKS
Feature That May
Limitation
Encroach Into Setback
May project into a required roadway setback where
At-grade sidewalks; and
making a connection to another sidewalk or a street,
steps, ramps, handrails,
May project into a required side or rear setback, but no
and supporting elements
closer than five (5) feet to the property line. On a lot
containing a detached dwelling, no setback is required
for at-grade sidewalks.
3.4.2 Rezonings to Conditional Use Districts
(C)

Conditions
(5) The applicant shall make no changes to proposed zoning
conditions within 20 business days of a meeting of the Town
Council or the Planning and Zoning Board at which the rezoning
case is scheduled for a hearing, recommendation or decision.
Changes to proposed zoning conditions received after
publication of the notice of the initial public hearing must be
more restrictive than the conditions initially advertised. A
revised affidavit meeting the requirements of Section
3.4.2(C)(5) which includes the revised conditions must be
received by the Planning Department prior to the meeting at
which the rezoning request is to be presented.
After the Town has published the notice of public hearing for
the application, the applicant shall make no changes in the
conditions that are less restrictive than those stated in the
application, including, but not limited to, smaller setbacks;
more dwelling or rooming units; greater height; more access
points; new uses; and fewer improvements. However, more
restrictive conditions or additional conditions may be added to
the application if such conditions are received by the Planning
Department in writing and signed by all owners of the property,
together with a revised affidavit meeting the requirements of
Section 3.4.2(C)(5), at least ten (10) working days before the
date scheduled for final Town Council action on the
application.
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03/30/17

Town Council

ADOPTED

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

4.6
4.1

Packet Pg. 642
638

4.6.a
4.1

(Draft) Ordinance Amendment
Town of Cary, NC
1. Chapters 3, 5, 6, 7 and 12 of Appendix A, Land Development Ordinance, of the
Code of Ordinances, Town of Cary, North Carolina, are hereby amended to read as
follows:
REZONINGS: Rezonings Generally
(D)

Procedure
(4) Neighborhood Meeting
(a)

(b)

Applicability
This section 3.4.1(D)(4) shall apply to all rezoning applications
filed and accepted as complete.
Procedure
Neighborhood meetings for all complete rezoning applications
filed and accepted as complete within a given month shall be
held concurrently, within approximately four (4) weeks of the
published submittal deadline for rezoning applications, with the
meeting date, time and location established and scheduled by
staff. At the neighborhood meeting, each applicant shall
conduct a meeting with any attendee interested in that
proposed rezoning. The purpose of this neighborhood meeting
is to ensure that nearby property owners are aware of the
request and have an opportunity to inform the applicant of
issues and concerns prior to the public hearing.
A general orientation meeting shall be conducted by staff for all
applications at the beginning of each neighborhood meeting.

(c)

Alternative Outreach for Certain Rezoning Cases
An alternative means of conducting public outreach, such as
one or more open houses, may be utilized in lieu of the
neighborhood meeting for widespread zoning changes initiated
for the general purpose of implementing the goals and policies
of the Comprehensive Plan. Examples of such changes include
the establishment and application of new types of zoning
districts or widespread changes to the applicability of or
location of existing zoning districts or overlay districts. The
Town shall provide outreach and input opportunities as needed
to ensure that citizens have an opportunity to ask questions
and understand the proposed rezoning prior to the public
hearing. Notification shall include posting on the Town’s web
site, and, based on the nature of the change and the number of
parcels affected, either mailing of a notice to individual property
owners affected, or publication of a ½ page ad in a local
newspaper.
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The standard neighborhood meeting shall be required for all
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citizen-initiated rezoning requests and all town-initiated
rezoning requests for Town-owned property.
REZONINGS: Rezonings to Conditional Use Districts
(C)

Conditions
(5) The applicant shall make no changes to proposed zoning
conditions within 20 business days of a meeting of the Town
Council or the Planning and Zoning Board at which the rezoning
case is scheduled for a hearing, recommendation or decision.
Changes to proposed zoning conditions received after publication
of the notice of the initial public hearing must be more restrictive
than the conditions initially advertised. A revised affidavit meeting
the requirements of Section 3.4.2(C)(5) which includes the
revised conditions must be received by the Planning Department
prior to the meeting at which the rezoning request is to be
presented.

After the Town has published the notice of public hearing for the
application, the applicant shall make no changes in the conditions
that are less restrictive than those stated in the application,
including, but not limited to, smaller setbacks; more dwelling or
rooming units; greater height; more access points; new uses; and
fewer improvements. However, more restrictive conditions or
additional conditions may be added to the application if such
conditions are received by the Planning Department in writing and
signed by all owners of the property, together with a revised affidavit
meeting the requirements of Section 3.4.2(C)(5), at least ten (10)
working days before the date scheduled for final Town Council action
on the application.
5.1

TABLES OF PERMITTED USES

Attachment:
Minutes Acceptance:
LDO Round
Minutes
38 Ordinance
of Mar 30,
(2319
2017
: Round
6:30 PM
38(Consent
LDO Amendments)
Agenda)

3.4.2

Page 2 of 5
Packet Pg. 644
640

4.6.a
4.1

ACCESSORY USES AND STRUCTURES General Standards and Limitations
(D)

Location of Accessory Buildings, Structures, or Vehicles
(1)

Definition of Attached Accessory Structure
If an accessory structure other than a garage or similar structure is
located closer than five (5) feet to the principal structure, the
accessory structure shall be deemed attached to the principal
structure.

(2)

General Location Restrictions
Unless otherwise specified, an aAccessory structures or vehicles
shall not be located within the following areas:
(a) a required front setback, the or corner side setback, or
(b) within five (5) feet of the rear or side lot lines.
(c) Any accessory structure shall be located at least within five (5)
feet from the edge of a required buffer.
(d) Accessory uses and structures may not encroach into within
any easements, but may directly abut easements.

(3)

Additional Location Restrictions Applicable to Boats, Trailers and
Vehicles
Storage or parking of all boats, recreational vehicles, and utility or
travel trailers, or other vehicles allowed by this Section shall be
located as follows:……..

(4) Additional Location Restrictions for Garages and Similar Structures
Detached accessory structures on residential lots, with the exception
of detached carports, shall not be closer to the front of a lot than the
principal structure.
Garages, and similar structures, located between the minimum front
setback and the setback of the front of a dwelling must be attached
to the principal structure by at least fifty (50) percent of the attached
side of the garage or accessory structure.
If the garage or similar structure is detached, it must be located at
the same setback distance of the existing structure or greater and
not be closer than five (5) feet to the principal structure.
(a)
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5.3.2

Except as provided in Section (b) below, garages and similar
accessory structures shall be located no closer to the front of a
lot than the principal structure, except where such accessory
structure is attached to the principal structure by a minimum of
50% of the length of attached side of the accessory structure.
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(b)

Section (a) above shall not apply to garages and similar
accessory structures located on lots 40,000 square feet or
larger, provided that the accessory structure is located a
minimum of 100 feet from the front property line.

This section (4) shall not apply to carports or other structures which
are open on three or more sides.
SETBACK MEASUREMENT AND REQUIREMENTS: Setback Requirements
Portion of TABLE 6.3-1: PROJECTIONS PERMITTED INTO REQUIRED SETBACKS
Feature That May
Limitation
Encroach Into Setback
May project into a required roadway setback
where making a connection to another sidewalk
At-grade sidewalks; and
or a street, May project into a required side or rear
steps, ramps, handrails,
setback, but no closer than five (5) feet to the
and supporting elements property line. On a lot containing a detached
dwelling, no setback is required for at-grade
sidewalks.
7.2.2

LANDSCAPING, BUFFERING, SCREENING AND TREE PROTECTION:
Requirements for Perimeter Buffers and landscape Areas
(B)

Type and Width of Required Buffer …..
(3) Once a detached dwelling has been constructed and occupied, in
instances where the landscaping area (planted to a Type B standard)
between two type 2 uses is located within the individual building lot,
the landowner(s) may remove or supplement vegetation on the lot.

PRINCIPLES OF INTERPRETATION
The landscaping area between two type 2 uses is not required to be individually
platted, and may be located within individual building lots.
In cases where the landscaping area between two type uses in intended to be
located within individual building lots, the landscape area is intended to be left
in its natural state during construction, and the retention of significant existing
vegetation is encouraged.
The Type B buffer standard is listed only as a suggestion (not a requirement) in
cases where the landscaping area between two type 2 uses is left within
individual buildings lots. Landowners may remove or supplement vegetation as
appropriate following construction.
The Town will not enforce any planting standards inside landscaping areas
between two type 2 uses which have been included within individual building
lots.
12.4
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RULES OF CONSTRUCTION, USE CLASSIFICATIONS AND DEFINITIONS: Other
Key Terms Defined
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STRUCTURE
Any improvement upon land that requires more or less permanent location on
the ground or attachment to something having a permanent location on the
ground. This includes buildings (walled and roofed buildings), sheds or carports
with one or more open sides, signs, decks and enclosed decks, manufactured
homes, a gas, liquid, or liquefied gas storage tank that is principally above
ground, and impervious surfaces. Building setbacks shall not apply to certain
structures which do not require issuance of a building permit, and/or which
must may by necessity pass through or encroach into setbacks, including
driveways, walkways, sidewalks, fences, private recreational equipment like
swing sets or basketball goals, fences and retaining walls less than eight (8)
feet in height, greenways, and similar features.

2. The Town Council hereby directs that a supplement to the Town Code of
Ordinances, including Appendix A, Land Development Ordinance, shall be prepared
and printed reflecting these amendments.
Adopted: March 30, 2017
Effective: March 30, 2017
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CONSISTENCY AND REASONABLENESS STATEMENT
In accordance with NCGS § 160A-383, Town Council must approve a Consistency and
Reasonableness Statement with regard to each Land Development Ordinance Amendment it hears.

Option A
(recommended if LDO Round 38 Items __________ are approved)
CONSISTENCY AND REASONABLENESS STATEMENT
LDO Amendment Round 38 Items __________
THE TOWN COUNCIL OF THE TOWN OF CARY HEREBY STATES:
Section 1: LDO Amendment Round 38 Items _________ as drafted are consistent with the
Comprehensive Plan.
Section 2:
The Town Council considers the adoption of the Round 38 items listed below to be reasonable and
in the public interest considering the criteria of Section 3.3.3 of the Town of Cary Land Development
Ordinance and based upon the information presented at the public hearing, the recommendations
and detailed information developed by staff and/or the Planning & Zoning Board contained in the
staff report, and, among other reasons, the following:
ITEM A

Residential Garages would allow a residential accessory structure such as a
detached garage to be located between the front of a residence and the street where
the lot size is at least 40,000 square feet and the accessory building is located at least
100 feet from the front property line.

ITEM B

Applicability of Neighborhood Meeting for Rezoning Cases would replace the
neighborhood meeting requirement with an alternate means of community outreach for
a rezoning where the geographic area is widespread, and the nature of the change
is not for the purpose of obtaining entitlements for development of a particular
property.

ITEM C Minor Amendments would: clarify existing LDO requirements for buffers between two
Class 2; eliminate 5-foot setback requirement for at-grade sidewalks on lots
containing a detached dwelling; require that an applicant submit any requested
changes to proposed zoning conditions at least 20 business days prior to any meeting
of the Town Council or the Planning and Zoning Board at which the rezoning case is
to be presented; and add crematorium to the list of permitted uses in the Industrial
zoning district
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Staff Recommendation: Staff recommends that the Town Council approve Option A or Option B
related to consistency and reasonableness of LDO Amendment Round 38 Items _________ as
stated below:

Approved: March 30, 2017
_______________________________________
Harold Weinbrecht, Jr.
Mayor
______________________________
Date
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Option B
(recommended for any LDO Round 38 Item that is denied):
CONSISTENCY AND REASONABLENESS STATEMENT
LDO Amendment Round 38 Item _____
THE TOWN COUNCIL OF THE TOWN OF CARY HEREBY STATES:

Section 2: The Town Council considers the denial of LDO Amendment Round 38 Item _______ to
be reasonable and in the public interest based upon the information presented at the public hearing,
based upon the recommendations and detailed information developed by staff and/or the Planning &
Zoning Board contained in the staff report, and considering the criteria of Section 3.3.3 of the Town
of Cary Land Development Ordinance, because, among other reasons, the proposed amendment as
drafted does not correct an ambiguity or error or meet the challenge of some changing condition,
trend, or fact.
Approved: March 30, 2017
________________________________________
Harold Weinbrecht, Jr.
Mayor
______________________________
Date
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Section 1: LDO Amendment Round 38 Item ____ as drafted is/is not consistent with the
Comprehensive Plan.
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Staff Report for Town Council
Meeting Date: March 30, 2017
16-A-23 Peggy Harward Lewter & Grover Lewter Annexation (Resolution Scheduling Public Hearing)
Purpose: Consider adoption of resolution to set public hearing for annexation petition.
Prepared by: Wayne Nicholas, Planning

Executive Summary: The owners of property located at 7712 Carpenter Fire Station Road and unaddressed
property on Green Level Church Road and Carpenter Fire Station Road, (NW quadrant of Carpenter Fire Station
Road and Green Level Church Road intersection) have petitioned for annexation of the property. Pursuant to
statute, the Town Clerk has determined the petition to be sufficient, and Council must now consider whether to
call for a public hearing on the request.
Associated Case(s): Development Plan 16-SP-060 (Amberly Place).
Recommendation: That Council adopt a resolution calling for a public hearing on 4/27/2017.

*Documents attached for Council’s review
Background: Owners of property located outside of the corporate limits of the Town who
desire to develop using Town utilities or that otherwise desire to be located in the corporate
limits must first petition to be annexed, pursuant to the requirements of either NCGS
Chapter 160A, Article 4, Part 1, when their property is contiguous to the corporate limits, or
to NCGS Chapter 160A, Article 4, Part 4, when their property is not contiguous to the
corporate limits. In either case, if Council wishes to proceed with an annexation, Council
must adopt a resolution calling for a public hearing on the matter.
Once property is annexed, the property and its citizens become subject to all the laws,
ordinances, and regulations of the Town and are entitled to receive the Town’s services (fire
and police protection; solid waste; utilities; etc.). If the annexed property is located in an
area served by a rural fire department, the Town may also be required to assume a
proportionate share of any debt related to equipment or facilities of the rural fire
department. If the property is located outside of the Town’s extraterritorial jurisdiction, the
property owner must also submit a rezoning application in order to establish initial Town
zoning designation upon annexation.

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

Speaker: Wayne Nicholas, Planning Department

Discussion: The owners of the following property filed an annexation petition with the Town
on 11/21/2016.
OWNER(S) AND PARCEL INFORMATION:
Property Owner(s)
Address List
Peggy Harward

Property
Location
7712 Carpenter Fire

Wake County
Parcel ID
(10 digit)
0725844460

Wake County
Real Estate
ID
0099982

Deeded
Acreage
2.28
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Lewter & Grover
Lewter
3525 Davis Drive
Cary, NC 27519

Station Road
Unaddressed property
on Carpenter Fire
Station Road
Unaddressed property
on Green Level Church
Road

0725846945

0078272

14.40

0725856677

0368308

4.78

Total Deeded Acres

21.46

As required by statute, the Town Clerk has certified that the petition is valid. The following
information may be useful as Council decides whether to call for a public hearing on the
requested annexation.
ZONING & PROPOSED USE:
Current Zoning: Mixed Use (MXD)
Acreage: 21.46 plus 6.24± adjacent right of way = 27.7 total acres
Contiguous to Primary Corporate Limits: Yes; 100% contiguous (excluding satellite town
limits)
Existing Use: Vacant
Proposed Use: Shopping Center

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

VICINITY MAP

UTILITIES:
Water: Adjacent to site
Sewer: Adjacent to site
DISTRICTS & TAX VALUE:
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Fire District: Morrisville Fire District
Voting District: A
Tax Value: $2,132,092
If, after the public hearing, Town Council decides to proceed with the annexation, Council will
consider adopting an ordinance substantially similar to the following:

16-A-23
Peggy Harward Lewter & Grover Lewter
AN ORDINANCE ANNEXING LANDS CONTIGUOUS TO THE MUNICIPAL BOUNDARIES
OF THE TOWN OF CARY
WHEREAS, the Town Council has been petitioned under G.S. 160A-31 to annex the
area described below in Section 1 (the “Annexation Area”); and
WHEREAS, the Annexation Area is contiguous to existing Town limits; and
WHEREAS, the Town Clerk of the Town of Cary certified the sufficiency of said Petition,
the same being duly made after investigation; and
WHEREAS, on 3/30/2017, the Town Council of the Town of Cary ordered a public
hearing on the question of said annexation and Notice of a Public Hearing was published as
required by law, which publication may have been on the Town of Cary website; and
WHEREAS, the matter came for public hearing before the Town Council of the Town of
Cary on 4/27/2017, at which time the owner of the Annexation Area and all Town residents
were allowed to be heard; and
WHEREAS, the Town Council finds that the Petition above mentioned meets all the
requirements of G.S. 160A-31.
NOW, THEREFORE, BE IT ORDAINED by the Town Council of the Town of Cary, North
Carolina that:

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

DRAFT Ordinance

Section 1. The Annexation Area described below is hereby annexed to and made a
part of the Town of Cary, effective on the date written below with a condition that the
property owner connect to Town of Cary utilities based upon the Town’s policy(ies) in place
on the effective date of this ordinance.
ANNEXATION AREA:
Wake County Parcel Identification #0725844460; 0725846945; 0725856677;
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The Annexation Area also includes all intervening streets, street rights-of-way, creeks,
rivers, rights-of-way of any railroad or other public service corporation, or lands owned by
the State of North Carolina or any of its political subdivisions.

Section 3. The Mayor of the Town of Cary shall cause an accurate map of the newly
annexed territory together with a copy of this ordinance, duly certified, to be recorded in the
Office of the Register of Deeds of Wake County and in the Office of the Secretary of State of
North Carolina.
Section 4. Pursuant to G.S. 160A-22, the Town Clerk is directed to update the Official
Town Map (“Map”) by drawing in the territory annexed, or setting out the boundaries in a
written description, or showing the current Town boundaries by a combination of these
techniques.
Section 5. Pursuant to G.S. 160A-23, the boundaries of Electoral District A are hereby
revised to account for and include the territory annexed, and the Official Town Map of
Electoral Wards is hereby amended to include the annexed territory in the said Electoral
District. A copy of the Map shall be delivered to the Wake County Board of Elections as
required by G.S. 163-288.1.
#2332
History:
03/30/17

Town Council

ADOPTED
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Section 2. That from and after the effective date of this ordinance, the Annexation
Area and its citizens and property shall be subject to all debts, laws, ordinances and
regulations in force in the Town of Cary, and shall be entitled to the same privileges and
benefits as other parts of the Town. The Annexation Area shall be subjected to municipal
taxes according to G.S. 160A-58.10.
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16-A-23

of

WHEREAS, the Town Council of the Town of Cary has received an annexation petition
Peggy Harward Lewter & Grover Lewter;
21.46 acres plus 6.24± acres of adjacent right-of-way;

requesting the annexation of the area described herein; and
WHEREAS, the Town Clerk has certified to the Town Council the sufficiency of said
Petition as required by law.
NOW, THEREFORE, BE IT RESOLVED by the Town Council of the Town of Cary, North
Carolina that:
Section I. A public hearing on the question of annexation of the area described herein
will be held in the Council Chamber of the Town of Cary, 316 N. Academy Street, Cary, N.C.
at 6:30 p.m. on 4/27/2017.
Section 2. The area proposed for annexation is described as follows:
LEGAL DESCRIPTION
Wake County Parcel Identification #0725844460; 0725846945; 0725856677
If this is a contiguous annexation, the annexation area also includes all intervening streets,
street rights-of-way, creeks, rivers, rights-of-way of any railroad or other public service
corporation, or lands owned by the State of North Carolina or any of its political subdivisions.
Section 3. Notice of public hearing shall be duly published on the Town of Cary
website at least ten (10) days prior to the date of the public hearing.
ADOPTED 3/30/2017.
________________________________
Harold Weinbrecht, Jr., Mayor
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Staff Report for Town Council
Meeting Date: March 30, 2017
Ratification of Ordinance for Rezoning Case 16-REZ-14 East Chatham Residential
Purpose: Provide an explanation for why a correction is needed to ratify an approved Ordiance
Prepared by: Debra Grannan, Planning

Executive Summary: On November 10, 2016 the Cary Town Council unanimously approved rezoning case 16REZ-14 (East Chatham Residential). The staff report and presentation for the case specified that the use was
limited to multi-family residential and that several off site traffic mitigations were included as zoning
conditions. However, the copy of the Ordinance signed that evening, following the vote to approve the request,
was an earlier version of the document that did not include the most recent zoning conditions considered by
the Town Council. The report presents an explanation of the history associated with the rezoning case and the
need for ratification of the Ordinance by the Town council.
Recommendation: That Council ratify the correct version of the Ordinance for Rezoning Case 16-REZ-14 (East
Chatham Residential).

Vicinity Map

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

Speaker: Debra Grannan, Planning Department

Background:
On November 10, 2016, the Cary Town Council unanimously approved rezoning case 16REZ-14 (East Chatham Residential) which rezoned approximately 15.45 acres, located
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Following the Planning and Zoning Board meeting, and before final consideration by the
Town Council, the applicant modified their request to add new zoning conditions that
addressed traffic-related improvements and revised the initial condition regarding use of the
property to clarify that use would be specifically limited to multi-family residential and
neighborhood recreation.
The zoning conditions finally proposed by the applicant and presented to the Town Council
are as follows:
1. The use shall be limited to multi-family residential and neighborhood recreation.
2. Prior to the applicant submitting any building permits for permanent structures for the
property, the following road improvements must be constructed and installed as
recommended by the TIA on file with the Town of Cary (16-TAR- 407).
East Chatham Street and Site Drive 1
 Construct Site Drive 1 with one ingress lane and one egress lane
 Provide stop control for the northbound approach
 Construct an exclusive eastbound right-turn lane with 75 feet of storage and
appropriate taper
 Restripe existing pavement along the westbound approach to accommodate an
exclusive westbound left-turn lane with 100 feet of storage and appropriate taper
East Chatham Street and Site Drive 2
 Construct Site Drive 2 with one ingress lane and one egress lane
 Provide stop control for the northbound approach
 Construct an exclusive eastbound right-turn lane with 50 feet of storage and
appropriate taper.
 Restripe existing pavement along the westbound approach to accommodate an
exclusive westbound left-turn lane with 100 feet of storage and appropriate taper
Chapel Hill Road and Trinity Road
 Construct a northbound right turn lane with 100 feet of storage and appropriate
taper.
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between 844 and 900 E. Chatham Street and 120 Nowell Creek Court, to Residential Multifamily Conditional Use district. The case was first presented to the Town Council at a public
hearing in July 2016. At that time, the applicant’s request included only one zoning
condition which pertained to the use of the property. The case was subsequently reviewed
by the Planning and Zoning Board at their meeting in September 2016. The proposed
zoning conditions presented to the Planning and Zoning board remained the same as those
presented to the Town Council in July.

On November 10, 2016, Town Council considered the revised proposal with the updated
zoning conditions and voted to approve that rezoning request by a vote of 7-0. Following the
meeting, the first version of the rezoning Ordinance (without clarifying language and new
condition) was inadvertently presented to the mayor for signature. In order to correct that
erroneously signed draft version of the ordinance and accurately reflect the conditions
voluntarily proposed by the applicant in November and accepted and approved by the
Council, Council should ratify the attached Ordinance for rezoning case 16-REZ-14.
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ORDINANCE
16-REZ-14 EAST CHATHAM RESIDENTIAL
AN ORDINANCE TO AMEND THE OFFICIAL ZONING MAP OF THE TOWN OF CARY TO CHANGE
THE ZONING OF APPROXIMATELY 15.45 ACRES OWNED BY ELIZABETH C. NOWELL FAMILY
LTD. PARTNERSHIP, MARY N. WHEELER REVISED & RESTATED REVOCABLE LIVING, SUSAN
A. OVERSTREET AND JANE A. DEAL, BY REZONING FROM RESIDENTIAL 40 (R-40) AND
GENERAL COMMERCIAL (GC) TO RESIDENTIAL MULTI-FAMILY CONDITIONAL USE (RMF-CU).
BE IT ORDAINED BY THE TOWN COUNCIL OF THE TOWN OF CARY:
Section 1: The Official Zoning Map is hereby amended by rezoning the area described as
follows:
PARCEL & OWNER INFORMATION
Property Owner(s)

County Parcel
Number(s)
(10 digit)

Real Estate ID(s)

Deeded Acreage

Elizabeth C. Nowell Family
Ltd Partnership
311 Marlowe Road
Raleigh, NC 27609-7016

0774122862

0090268

1.88 +/-

Mary N. Wheeler Revised &
Restated Revocable Living
2115 Homestead Hills Dr.
Winston-Salem, NC 271036445

0774123779

0090269

1.88 +/-

Elizabeth C. Nowell Family
Ltd Partnership Mary N.
Wheeler, Trustee
311 Marlowe Road
Raleigh, NC 27609-7016

0774124778

0090270

1.88+/-

Elizabeth C. Nowell Family
Ltd Partnership Mary N.
Wheeler, Trustee
311 Marlowe Road
Raleigh, NC 27609-7016
Susan A. Overstreet,
Jane A. Deal
3421 Stratford Road
Richmond, VA 23225-1450

0774125787

0051685

1.88 +/-

0774126786

0090271

1.88 +/-
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Elizabeth C. Nowell Family
Ltd Partnership
311 Marlowe Road
Raleigh, NC 27609-7016

0774128355

0051635

3.50 +/-

Elizabeth C. Nowell Family
Ltd Partnership
311 Marlowe Road
Raleigh, NC 27609-7016

0774221657
(Portion)

0051663
(Portion)

2.2 +/-

TOTAL AREA

15.45 +/-

Section 2:
That this Property is rezoned from Residential 40 (R-40) and General Commercial (GC) to
Residential Multi-Family Conditional Use (RMF-CU) subject to the individualized development
conditions set forth herein, and to all the requirements of the Cary Land Development
Ordinance (LDO) and other applicable laws, standards, policies and guidelines, all of which
shall constitute the zoning regulations for the approved district and are binding on the
Property.
Section 3:
The conditions proposed by the applicant to address conformance of the development and
use of the Property to ordinances and officially adopted plans, to address impacts
reasonably expected to be generated by the rezoning, and to promote the public health,
safety and general welfare, and accepted and approved by the Town are:
1. The use shall be limited to multi-family residential and neighborhood recreation.
2. Prior to the applicant submitting any building permits for permanent structures for the
property, the following road improvements must be constructed and installed as
recommended by the TIA on file with the Town of Cary (16-TAR- 407).
East Chatham Street and Site Drive 1




Construct Site Drive 1 with one ingress lane and one egress lane
Provide stop control for the northbound approach
Construct an exclusive eastbound right-turn lane with 75 feet of storage and
appropriate taper
 Restripe existing pavement along the westbound approach to accommodate an
exclusive westbound left-turn lane with 100 feet of storage and appropriate taper
East Chatham Street and Site Drive 2




Construct Site Drive 2 with one ingress lane and one egress lane
Provide stop control for the northbound approach
Construct an exclusive eastbound right-turn lane with 50 feet of storage and
appropriate taper.
 Restripe existing pavement along the westbound approach to accommodate an
exclusive westbound left-turn lane with 100 feet of storage and appropriate taper
Chapel Hill Road and Trinity Road
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Construct a northbound right turn lane with 100 feet of storage and appropriate
taper.

Section 4: This ordinance shall be effective as of November 10, 2016 and shall supersede
and replace that ordinance for 16-REZ-14 inadvertently provided for the Mayor’s signature
on November 10, 2016.
Adopted and effective: November 10, 2016
_______________________________________
Harold Weinbrecht, Jr.
Mayor
______________________________
Date
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Staff Report for Town Council
Meeting Date: March 30, 2017
17-A-01 Robert Rich Annexation
Purpose: Conduct public hearing and consider action on requested annexation.
Prepared by: Wayne Nicholas, Planning

Executive Summary: The owners of property located at 916 Reedy Creek Road (1,730 feet SE of N. Harrison
Avenue and Reedy Creek Road intersection) have petitioned for annexation of the property. Pursuant to
statute, the Town Council must hold a public hearing before taking action on the request.
Associated Case(s): None
Recommendation: That Council conduct a public hearing and consider action on the requested annexation.

Background: Owners of property located outside of the corporate limits of the Town who
desire to develop using Town utilities or that otherwise desire to be located in the corporate
limits must first petition to be annexed, pursuant to the requirements of either NCGS
Chapter 160A, Article 4, Part 1, when their property is contiguous to the corporate limits, or
to NCGS Chapter 160A, Article 4, Part 4, when their property is not contiguous to the
corporate limits. In either case, council must conduct a public hearing on the annexation
request prior to taking action. At the public hearing on a request for contiguous annexation,
such as this, the owner may speak and allege that the Petition contains an error, and any
Town resident may speak and question the necessity for the annexation.
Once property is annexed, the property and its citizens become subject to all the laws,
ordinances, and regulations of the Town and are entitled to receive the Town’s services (fire
and police protection; solid waste; utilities; etc). If the annexed property is located in an
area served by a rural fire department, the Town may also be required to assume a
proportionate share of any debt related to equipment or facilities of the rural fire
department. If the property is located outside of the Town’s extraterritorial jurisdiction, the
property owner must also submit a rezoning application in order to establish initial Town
zoning designation upon annexation.
Discussion: The owners of the following property filed an annexation petition with the Town
on 1/4/2017.

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

Speaker: Wayne Nicholas, Planning Department

OWNER(S) AND PARCEL INFORMATION:
Property Owner(s)
Address List
Robert Rich
912 Reedy Creek Road
Cary, NC 27513

Property
Location
916 Reedy Creek
Road

Wake County
Parcel ID
(10-digit)

Wake County
Real Estate
ID

Deeded
Acreage

0765706320

0081640

2.45
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Total Deeded Acres

2.45

As required by statute, the Town Clerk has certified that the Petition is valid The Town
Council adopted a Resolution calling for the public hearing on 2/23/2017.
The following information may be useful as council decides whether to grant the requested
annexation.
ZONING & PROPOSED USE:
Current Zoning: Residential 40 (R-40)
Acreage: 2.45 plus 0.51± adjacent right of way = 2.96 total acres
Contiguous to Primary Corporate Limits: Yes; 66% (excluding satellite town limits)
Existing Use: Residential
Proposed Use: Residential
UTILITIES:
Water: Adjacent to site
Sewer: 350 feet north of site

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

VICINITY MAP

DISTRICTS & TAX VALUE:
Fire District: Cary Suburban Fire District
Voting District: B
Tax Value: $343,664
The ordinance that Council will consider for adoption at this meeting is attached.
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ADOPTED
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Nichols presented staff’s report.
Weinbrecht opened the public hearing and no one spoke.
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17-A-01
Robert Rich
AN ORDINANCE ANNEXING LANDS CONTIGUOUS TO THE MUNICIPAL BOUNDARIES
OF THE TOWN OF CARY

WHEREAS, the Annexation Area is contiguous to existing Town limits; and
WHEREAS, the Town Clerk of the Town of Cary certified the sufficiency of said Petition,
the same being duly made after investigation; and
WHEREAS, on 2/23/2017, the Town Council of the Town of Cary ordered a public
hearing on the question of said annexation and Notice of a Public Hearing was published as
required by law, which publication may have been on the Town of Cary website; and
WHEREAS, the matter came for public hearing before the Town Council of the Town of
Cary on 3/30/2017, at which time the owner of the Annexation Area and all Town residents
were allowed to be heard; and
WHEREAS, the Town Council finds that the Petition above mentioned meets all the
requirements of G.S. 160A-31.
NOW, THEREFORE, BE IT ORDAINED by the Town Council of the Town of Cary, North
Carolina that:
Section 1. The Annexation Area described below is hereby annexed to and made a
part of the Town of Cary, effective on the date written below with a condition that the
property owner connect to Town of Cary utilities based upon the Town’s policy(ies) in place
on the effective date of this ordinance.
ANNEXATION AREA:
Wake County Parcel Identification #0765706320;
The Annexation Area also includes all intervening streets, street rights-of-way, creeks,
rivers, rights-of-way of any railroad or other public service corporation, or lands owned by
the State of North Carolina or any of its political subdivisions.
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WHEREAS, the Town Council has been petitioned under G.S. 160A-31 to annex the
area described below in Section 1 (the “Annexation Area”); and

Section 2. That from and after the effective date of this ordinance, the Annexation
Area and its citizens and property shall be subject to all debts, laws, ordinances and
regulations in force in the Town of Cary, and shall be entitled to the same privileges and
benefits as other parts of the Town. The Annexation Area shall be subjected to municipal
taxes according to G.S. 160A-58.10.
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Section 3. The Mayor of the Town of Cary shall cause an accurate map of the newly
annexed territory together with a copy of this ordinance, duly certified, to be recorded in the
Office of the Register of Deeds of Wake County County and in the Office of the Secretary of
State of North Carolina.

Section 5. Pursuant to G.S. 160A-23, the boundaries of Electoral District B are
hereby revised to account for and include the territory annexed, and the Official Town Map
of Electoral Wards is hereby amended to include the annexed territory in the said Electoral
District. A copy of the Map shall be delivered to the Wake County Board of Elections as
required by G.S. 163-288.1.
Adopted this the ___ day of _____, 2017.

__________________________________
Harold Weinbrecht, Jr., Mayor
ATTEST:

________________________
Virginia H. Johnson, Town Clerk
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Section 4. Pursuant to G.S. 160A-22, the Town Clerk is directed to update the Official
Town Map (“Map”) by drawing in the territory annexed, or setting out the boundaries in a
written description, or showing the current Town boundaries by a combination of these
techniques.
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Staff Report for Town Council
Meeting Date: March 30, 2017
17-A-02 S&K Partnership LLC Annexation
Purpose: Conduct public hearing and consider action on requested annexation.
Prepared by: Wayne Nicholas, Planning

Executive Summary: The owners of property located at unaddressed property on Green Level Church Road
(540 feet south of Hortons Creek Road and Green Level Church Road intersection) have petitioned for
annexation of the property. Pursuant to statute, the Town Council must hold a public hearing before taking
action on the request.
Associated Case(s): Development Plan 16-SB-013 (Whitford Place Subdivision)
Recommendation: That Council conduct a public hearing and consider action on the requested annexation.

Background: Owners of property located outside of the corporate limits of the Town who
desire to develop using Town utilities or that otherwise desire to be located in the corporate
limits must first petition to be annexed, pursuant to the requirements of either NCGS
Chapter 160A, Article 4, Part 1, when their property is contiguous to the corporate limits, or
to NCGS Chapter 160A, Article 4, Part 4, when their property is not contiguous to the
corporate limits. In either case, council must conduct a public hearing on the annexation
request prior to taking action. At the public hearing on a request for contiguous annexation,
such as this, the owner may speak and allege that the Petition contains an error, and any
Town resident may speak and question the necessity for the annexation.
Once property is annexed, the property and its citizens become subject to all the laws,
ordinances, and regulations of the Town and are entitled to receive the Town’s services (fire
and police protection; solid waste; utilities; etc.). If the annexed property is located in an
area served by a rural fire department, the Town may also be required to assume a
proportionate share of any debt related to equipment or facilities of the rural fire
department. If the property is located outside of the Town’s extraterritorial jurisdiction, the
property owner must also submit a rezoning application in order to establish initial Town
zoning designation upon annexation.
Discussion: The owners of the following property filed an annexation petition with the Town
on 1/17/2017.
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Speaker: Wayne Nicholas, Planning Department

OWNER(S) AND PARCEL INFORMATION:
Property Owner(s)
Address List
S&K Partnership LLC
1000 Darrington Drive,

Property
Location

Wake County
Parcel ID
(10-digit)

Wake County
Real Estate
ID

Deeded
Acreage

Unaddressed
property on Green

0735090305

0435952

2.25
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Suite 105
Cary, NC 27513

Level Church Road
Unaddressed
property on Green
Level Church Road
Unaddressed
property on Green
Level Church Road
Unaddressed
property on Green
Level Church Road

0735090125

0435951

2.25

0735080935

0435950

2.25

0735080744

0014568

2.25

Total Deeded Acres

9.00

VICINITY MAP

As required by statute, the Town Clerk has certified that the Petition is valid. The Town
Council adopted a Resolution calling for the public hearing on 2/23/2017.
The following information may be useful as council decides whether to grant the requested
annexation.
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ZONING & PROPOSED USE:
Current Zoning: Residential 8 Conditional Use (R-8-CU)
Acreage: 9.0 plus 1.17± adjacent right of way = 10.17 total acres
Contiguous to Primary Corporate Limits: Yes; 79% (excluding satellite town limits)
Existing Use: Vacant
Proposed Use: Residential
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UTILITIES:
Water: Adjacent to site
Sewer: 190 feet north of site
DISTRICTS & TAX VALUE:
Fire District: Morrisville Fire District
Voting District: A
Tax Value: $487,752

#2337
History:
03/30/17

Town Council

ADOPTED

Nichols presented staff’s report.
Weinbrecht opened the public hearing and no one spoke.
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The ordinance that Council will consider for adoption at this meeting is attached.
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17-A-02
S&K Partnership LLC
AN ORDINANCE ANNEXING LANDS CONTIGUOUS TO THE MUNICIPAL BOUNDARIES
OF THE TOWN OF CARY
WHEREAS, the Town Council has been petitioned under G.S. 160A-31 to annex the
area described below in Section 1 (the “Annexation Area”); and
WHEREAS, the Annexation Area is contiguous to existing Town limits; and
WHEREAS, the Town Clerk of the Town of Cary certified the sufficiency of said Petition,
the same being duly made after investigation; and
WHEREAS, on 2/23/2017, the Town Council of the Town of Cary ordered a public
hearing on the question of said annexation and Notice of a Public Hearing was published as
required by law, which publication may have been on the Town of Cary website; and
WHEREAS, the matter came for public hearing before the Town Council of the Town of
Cary on 3/30/2017, at which time the owner of the Annexation Area and all Town residents
were allowed to be heard; and
WHEREAS, the Town Council finds that the Petition above mentioned meets all the
requirements of G.S. 160A-31.
NOW, THEREFORE, BE IT ORDAINED by the Town Council of the Town of Cary, North
Carolina that:
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Section 1. The Annexation Area described below is hereby annexed to and made a
part of the Town of Cary, effective on the date written below with a condition that the
property owner connect to Town of Cary utilities based upon the Town’s policy(ies) in place
on the effective date of this ordinance.
ANNEXATION AREA:
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Wake County Parcel Identification #0735090305; 0735090125; 0735080935;
0735080744

Section 2. That from and after the effective date of this ordinance, the Annexation
Area and its citizens and property shall be subject to all debts, laws, ordinances and
regulations in force in the Town of Cary, and shall be entitled to the same privileges and
benefits as other parts of the Town. The Annexation Area shall be subjected to municipal
taxes according to G.S. 160A-58.10.
Section 3. The Mayor of the Town of Cary shall cause an accurate map of the newly
annexed territory together with a copy of this ordinance, duly certified, to be recorded in the
Office of the Register of Deeds of Wake County and in the Office of the Secretary of State of
North Carolina.
Section 4. Pursuant to G.S. 160A-22, the Town Clerk is directed to update the Official
Town Map (“Map”) by drawing in the territory annexed, or setting out the boundaries in a
written description, or showing the current Town boundaries by a combination of these
techniques.
Section 5. Pursuant to G.S. 160A-23, the boundaries of Electoral District A are
hereby revised to account for and include the territory annexed, and the Official Town Map
of Electoral Wards is hereby amended to include the annexed territory in the said Electoral
District. A copy of the Map shall be delivered to the Wake County Board of Elections as
required by G.S. 163-288.1.
Adopted this the ___ day of _____, 2017.

__________________________________
Harold Weinbrecht, Jr., Mayor
ATTEST:

Attachment:
Minutes
17-A-03
Acceptance:
Final Ordinance
Minutes of
(2337
Mar :30,
17-A-02
2017 6:30
S&KPM
Partnership
(ConsentLLC
Agenda)
Annexation)

The Annexation Area also includes all intervening streets, street rights-of-way, creeks,
rivers, rights-of-way of any railroad or other public service corporation, or lands owned by
the State of North Carolina or any of its political subdivisions.

________________________
Virginia H. Johnson, Town Clerk
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Staff Report for Town Council
Meeting Date: March 30, 2017
16-A-24 Hawthorne at Parkside Apartments, LLC Annexation
Purpose: Conduct public hearing and defer action to a future Town Council meeting.
Prepared by: Wayne Nicholas, Planning

Executive Summary: The owners of property located at 7215 O'Kelly Chapel Road (SW quadrant of N.C. 55 and
O'Kelly Chapel Road Intersection) have petitioned for annexation of the property. Pursuant to statute, the Town
Council must hold a public hearing before taking action on the request.
Associated Case(s): Development Plan 15-SP-053 (Hawthorne at Parkside)
Recommendation: That Council conduct a public hearing and defer action on requested annexation to a future
Council meeting to allow final vote on the annexation to coincide with the final action on the associated
Development Plan 15-SP-053 (Hawthorne at Parkside).

Background: Owners of property located outside of the corporate limits of the Town who
desire to develop using Town utilities or that otherwise desire to be located in the corporate
limits must first petition to be annexed, pursuant to the requirements of either NCGS
Chapter 160A, Article 4, Part 1, when their property is contiguous to the corporate limits, or
to NCGS Chapter 160A, Article 4, Part 4, when their property is not contiguous to the
corporate limits. In either case, council must conduct a public hearing on the annexation
request prior to taking action. At the public hearing on a request for contiguous annexation,
such as this, the owner may speak and allege that the Petition contains an error, and any
Town resident may speak and question the necessity for the annexation.
Once property is annexed, the property and its citizens become subject to all the laws,
ordinances, and regulations of the Town and are entitled to receive the Town’s services (fire
and police protection; solid waste; utilities; etc.). If the annexed property is located in an
area served by a rural fire department, the Town may also be required to assume a
proportionate share of any debt related to equipment or facilities of the rural fire
department. If the property is located outside of the Town’s extraterritorial jurisdiction, the
property owner must also submit a rezoning application in order to establish initial Town
zoning designation upon annexation.

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

Speaker: Wayne Nicholas, Planning Department

Discussion: The owners of the following property filed an annexation petition with the Town
on 12/15/2016.
OWNER(S) AND PARCEL INFORMATION:
Property Owner(s)
Address List

Property
Location

Hawthorne at Parkside

7215 O'Kelly Chapel

Wake County
Parcel ID
(10 digit)
0736129132

Wake County
Real Estate
ID
0440551

Deeded
Acreage
17.03
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Apartments, LLC
Road
806 Green Valley Road,
Suite 311
Greensboro, NC 27408
Total Deeded Acres

17.03

As required by statute, the Town Clerk has certified that the Petition is valid. The Town
Council adopted a Resolution calling for the public hearing on 2/23/2017.
The following information may be useful as council decides whether to grant the requested
annexation.
ZONING & PROPOSED USE:
Current Zoning: Residential Multi-family Conditional (RMF-C) and Office/Research and
Development (ORD), within the Mixed Use Overlay District
Acreage: 17.03 plus 1.86± adjacent right of way = 18.89 total acres
Contiguous to Primary Corporate Limits: Yes; 10% (excluding satellite town limits)
Existing Use: Vacant
Proposed Use: Multi-family Residential

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

VICINITY MAP

UTILITIES:
Water: Adjacent to site
Sewer: 260 feet northeast of site
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DISTRICTS & TAX VALUE:
Fire District: Morrisville Fire District
Voting District: A
Tax Value: $1,989,000
This item will return to Council at a later date for final decision.
#2335
Town Council

Nichols presented staff’s report.
Weinbrecht opened the public hearing and no one spoke. Action will be taken at a future meeting.

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)
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Staff Report for Town Council
Meeting Date: March 30, 2017
17-REZ-02 1620 Wackena Road Rezoning
Purpose: Conduct public hearing on proposed rezoning request
Prepared by: Katie Drye, Planning

Executive Summary: The Town of Cary has received a request to rezone property located at 1620 Wackena
Road, consisting of approximately 2.55 acres. The applicant, Highcroft Investors LLC, is requesting to rezone
the property from Residential 40 (R-40) to Residential 8 Conditional Use (R-8-CU), with zoning conditions
limiting the use to detached residential dwellings and a maximum of three (3) dwelling units per acre.
Recommendation: That Council conduct a public hearing on the proposed rezoning request and forward to the
Planning and Zoning Board. Staff will provide a recommendation on the rezoning request when the case is
brought back to Council for action.
Planning and Zoning Board Recommendation on Rezoning Request: The recommendation will be provided to
Town Council following the P&Z Board meeting.

NOTE: The purpose of the rezoning is to determine whether or not the land uses and
densities allowed in the proposed zoning district are appropriate for the site. Section
3.4.1(E) of the Land Development Ordinance sets forth the criteria that should be
considered in reviewing rezonings. Technical design standards of the Land Development
Ordinance are addressed during review of the development plan.
SUBJECT PARCELS
Property Owner(s)
Highcroft Investors, LLC
PO Box 3557
Cary, NC 27519
Total Area

County Parcel Number(s)
(10-digit)

Real Estate ID(s)

Deeded
Acreage

0735501702

0409176

2.55 ±
2.55 ±

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

Speaker: Katie Drye, Planning Department
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OVERVIEW
Applicant
Agent
Acreage
General Location
Town Council District
Schedule

Existing Zoning
District(s)
Existing Zoning
Conditions
Proposed Zoning
District(s)
Proposed Zoning
Conditions
Town Limits

Highcroft Investors, LLC
J.W. Shearin, JS Development Company, LLC
2.55 ±
1620 Wackena Road, south of Indian Wells Road
District A
Town Council
Planning & Zoning
Town Council
Public Hearing
Board
March 30, 2017
TBD
TBD
Residential 40 (R-40) and Watershed Protection Overlay District
(Jordan Lake sub-district)
None
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Residential 8 Conditional Use (R-8-CU) and Watershed Protection
Overlay District (Jordan Lake sub-district)
1. Land use shall be limited to detached dwellings and
neighborhood recreation
2. Density shall be limited to three dwellings per acre.
Yes
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Staff Contact

Katie Drye
919-469-4085
katie.drye@townofcary.org

The Town of Cary has received a request to rezone property located at 1620 Wackena Road
on approximately 2.55 acres. The proposal seeks to rezone the subject property to permit an
increase in residential density. The current zoning, Residential 40 (R-40), allows 1.08
dwellings per acre; the requested Residential 8 Conditional Use (R-8-CU) allows 5.44
dwellings per acre, however, the applicant has proposed zoning conditions to limit the site to
three (3) dwellings per acre maximum.
The subject site is currently vacant and wooded. Although the site is addressed as 1620
Wackena Road, it does not have road frontage on Wackena Road. The site will receive
access through a future subdivision (Wellfield Subdivision- see figure 1 below) that is
currently in review with the Town (plan review number 17-DP-0905).

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

SUMMARY OF THE REQUEST

Figure 1: Subject Property is adjacent to and will receive access from a future subdivision that is
currently in review with the Town (development plan name: Wellfield Subdivision, Town of Cary plan
review number 17-DP-0905)

PROCESS AND ACTIONS TO DATE
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Notification
Notice of the public hearing on the proposed rezoning was mailed to property owners within
800 feet of the subject property, published on the Town’s website and posted on the subject
property.

Attached are the applicant’s responses to the justification questions contained in the
application form. Please note that these statements are that of the applicant and do not
necessarily represent the views of opinions of the Town of Cary.
SITE CHARACTERISTICS AND CONTEXT
Streams: Cary’s most recent GIS maps indicate the presence of streams on the subject
property. Field determination of such features shall be required at the time of development
plan review.
Adjacent Zoning and Land Uses:

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

Neighborhood Meeting
A neighborhood meeting for the proposed rezoning was facilitated by Planning staff at Cary
Town Hall on February 1, 2017. According to the information submitted by the applicant,
there were no nearby property owners in attendance at the meeting.

Figure 2: Adjacent Zoning, Uses and Stream Buffers in the Vicinity

CARY COMMUNITY PLAN CONFORMANCE AND ANALYSIS
The 2040 Cary Community Plan is the comprehensive plan for the Town of Cary, adopted on
January 24, 2017.

Packet Pg. 719
715

5.4
4.1

Attached is a complete listing of all the policy statements contained within the Cary
Community Plan. Based on staff review and analysis of the descriptions and detailed intent
of all the Plan’s policies, staff has identified the policies specifically applicable to this case.
The below provides an analysis of the applicable policies and the extent to which the
proposed rezoning conforms to these plan policies.
Applicable Plan Policies
ANALYSIS

LIVE Policies
Policy 2: Provide
More Housing
Choices for All
Residents

Policy 5: Support
Residential
Development on
Infill and
Redevelopment
Sites

The applicant is proposing R-8-CU zoning to allow three single-family
dwelling units per acre on a 2.55-acre site. This proposal adds more
of the same type and density of housing that exists now in the area,
but the small size of the subject site doesn’t provide much room for
an appropriate transition to a different density and/or housing type.
The subject site is flanked on the east by Sedgefield Subdivision
(gross density of 3.69 dwelling units/acre); on the north by Wellfield
Subdivision (max. gross density of 3.1 dwelling units/acre), a
planned subdivision that is currently in review; on the
west/northwest by The Reserve at Wackena (max. gross density 3.1
dwelling units/acre), a planned subdivision currently in review; and
on the south by permanently protected natural area. Considered
within this context, the currently vacant subject property is an infill
property. If approved, the requested rezoning will allow additional
single-family-detached housing at a density of 3 dwelling units/acre.
This density is in keeping with the density of the adjacent
Sedgefield Subdivision, and also with the planned subdivisions that
are currently under review, including the planned Wellfield
Subdivision, through which the subject property will receive access.

ENGAGE: Goals from the Parks, Recreation and Cultural Resources Master Plan
Goal 2: Provide
The Parks, Recreation and Cultural Resources Facilities Master Plan
citizens with a
proposes no new public park land or public greenways on the
highly functional,
subject property. The property is located within approximately 400
safe and wellfeet of the Morrisville Parkway Street-Side Trail and the Green Hope
maintained
School Greenway.
greenway network
that provides
The Master Plan did not propose the subject property for open
recreation,
space conservation.
transportation, and
education
A recreation fund payment or park land dedication will be required
opportunities and
for residential development in accordance with the Land
wildlife benefits
Development Ordinance. Staff has recommended that a recreation

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

POLICY

Packet Pg. 720
716

5.4
4.1

fund payment be made for this site in lieu of a land dedication.

ENGAGE: Goals from the Historic Preservation Master Plan
HPMP Goal 2:
Preserve, Protect
and Maintain Cary’s
There are no documented historic resources on the subject
Historic Resources
property.
HPMP Goal 3:
Preserve Historic
Contexts
SHAPE Policies
The proposed rezoning utilizes a site surrounded by subdivisions
Policy 4: Support
(existing and in review) as well as protected open space, and will
and Facilitate
provide residential development that is very similar in character to
Redevelopment and
adjacent development.
Infill Development
Protected natural area and a storm water feature provide a natural
Policy 6: Provide
transition from the site to the existing residential development
Appropriate
located to the east of the site. In addition, the length of the site’s
Transitions Between southern border runs adjacent to protected natural area in addition
Land Uses
to a stream buffer.

Future Growth
Framework Map

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)
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Packet Pg. 721
717

5.4
4.1

MOVE: Comprehensive Transportation Plan
Cary’s transportation requirements for development are a reflection of the Move Chapter
policies. Planned improvements illustrated on the adopted Move chapter maps were
developed to ensure the safety and accommodation of all users and modes, reflect land
use considerations, provide additional system connections, close gaps, and minimize
thoroughfare widths wherever possible.
Wackena Road
Existing Road Cross Section: 16 feet back-of-curb to back-of-curb in a 60-foot right-of-way.
Future Wackena Road: 2-lane-undivided collector street – residential

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

Future Growth
Framework
Development
Category

The Development Category for the subject property is Mixed
Neighborhood, depicted in dark pink in the image above. This
neighborhood type contains a substantial variety of housing types,
unit sizes, lot sizes, and densities. The Mixed Neighborhood area is
generally characterized by large, master-planned communities.
Predominant use types for this category include single-familydetached (large and small lot), single-family-attached, and multifamily housing (large and small). Residential-8 zoning is an
appropriate district for the Mixed Neighborhood Development
Category.

Future Road Cross Section: 37 feet back-of-curb to back-of-curb in a 60-foot right-of-way.
Sidewalks: 5-foot sidewalks on both sides.
Bicycle Lanes: 4-foot bike lanes on both sides.
Improvements Being Considered by the Town of Cary as Part of Ongoing Budgeted Capital
Projects: N/A
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Transit: Currently, the nearest existing fixed-route transit service is provided by GoTriangle
Route No. 311 along NC Highway 55, about 0.3 mile east of the site, but the GoCary longrange expansion plan anticipates future fixed-route service along NC Highway 55.

KEY REQUIREMENTS OF LAND DEVELOPMENT ORDINANCE
Land Use
Detached dwellings are a permitted use in the R-8 zoning district.
Density and Dimensional Standards
Existing Zoning District
(R-40)
Max. Gross
Density

1.08 du/acre

Proposed Zoning District
(R-8-CU)
Per LDO: 5.44 du/acre
Per Zoning Condition: 3 du/acre

Min. Lot Size

40,000 square feet

8,000 square feet

Minimum Lot
Width

150 feet
(160 feet for corner lots)

60 feet
(70 feet for corner lots)

Roadway Setback
Side Yard Setback
1

Rear Yard
Setback 1

20 feet from internal streets
20 feet (with septic
tank/well)
15 feet (with public
sewer)

5 feet minimum,
20 feet combined

30 feet

20 feet

35 feet (May be increased by one foot for every additional foot
provided between the building footprint and the minimum required
setback).
1 Unless a zoning condition voluntarily offered by the applicant states otherwise, where a
regulatory stream buffer forms a rear or side property line of a lot, and pursuant to NCGS
143-214.23A(f), the Town must attribute to each lot abutting the stream buffer a
proportionate share of the stream buffer area (a) for purposes of lot area requirements
(i.e., the portion of the stream buffer between the applicable lot line and the near edge of
the associated stream will be included for the purpose of determining if the minimum lot
size requirement of the LDO is satisfied); and (b) for purposes of calculating the minimum
rear or side setback and perimeter buffer if applicable (i.e., the setback or buffer will be
measured from the near edge of the associated stream instead of from the actual property
boundary).
Maximum
Building Height

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

Streets in Cary are typically constructed or widened in increments, with developers
generally completing the half-width section along their frontage when the property is
developed. Construction of off-site improvements are not required but may be voluntarily
offered as zoning conditions by applicants for rezoning cases. In some cases construction
of off-site improvements may be required by NCDOT.
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Table of Landscape Buffer Requirements
The northern property boundary is currently adjacent
to detached dwellings which requires a 20-foot-wide
Northern Property Boundary
Type B (semi-opaque) landscape area.
(adjacent to proposed Wellfield
According to the proposed plans for the Wellfield
Subdivision)
Subdivision, the subject site would be adjacent to a
street (see Figure 1). If the subject site is adjacent to
a street, then no buffer would be required.
Southern Property Boundary
(adjacent property preserved in
No buffer is required if the adjacent site meets the
a Natural State Preservation
required planting standards
Easement)
Eastern Property Boundary
No buffer is required if the adjacent site meets the
(adjacent open space for the
required planting standards
Sedgefield Development)
Western Property Boundary
(vacant property and detached
20-foot-wide Type B (semi-opaque) buffer is required
dwelling)
Traffic
The proposed rezoning of 2.55 acres with maximum density of three (3) dwelling units per
acre would result in a maximum of eight detached dwelling units. Based on the ITE Trip
Generation Manual, 9th edition, Land Use Code 210 – Single Family Detached Housing, the
proposed rezoning is anticipated to generate approximately 6 AM and 8 PM peak hour trips.
The threshold for a traffic study is 100 peak-hour trips; therefore, a traffic study was not
required.
Stormwater
At the time of site plan review, the future plan must meet all stormwater management and
detention requirements of the Land Development Ordinance.
DRAFT ORDINANCE FOR CONSIDERATION
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Landscape Buffer

DRAFT ORDINANCE FOR CONSIDERATION
17-REZ-02 1620 Wackena Road
AN ORDINANCE TO AMEND THE OFFICIAL ZONING MAP OF THE TOWN OF CARY TO CHANGE
THE ZONING OF 2.55 ACRES OWNED BY HIGHCROFT INVESTORS, LLC, BY REZONING FROM
RESIDENTIAL 40 (R-40) AND WATERSHED PROTECTION OVERLAY DISTRICT (JORDAN LAKE
SUB-DISTRICT) TO RESIDENTIAL 8 CONDITIONAL USE (R-8-CU) AND WATERSHED
PROTECTION OVERLAY DISTRICT (JORDAN LAKE SUB-DISTRICT).
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BE IT ORDAINED BY THE TOWN COUNCIL OF THE TOWN OF CARY:
Section 1: The Official Zoning Map is hereby amended by rezoning the area described as
follows:

Property Owner(s)
Highcroft Investors, LLC
PO Box 3557
Cary, NC 27519
Total Area

County Parcel Number(s)
(10-digit)

Real Estate ID(s)

Deeded
Acreage

0735501702

0409176

2.55 ±
2.55 ±

Section 2:
That this Property is rezoned from R-40 to R-8-CU subject to all the individualized
development conditions set forth herein, if any, and to all the requirements of the Cary Land
Development Ordinance (LDO) and other applicable laws, standards, policies and guidelines,
all of which shall constitute the zoning regulations for the approved district and are binding
on the Property.
Section 3:
The conditions proposed by the applicant to address conformance of the development and
use of the Property to ordinances and officially adopted plans, to address impacts
reasonably expected to be generated by the rezoning, and to promote the public health,
safety and general welfare, and accepted and approved by the Town are:
1. Use shall be limited to detached residential and neighborhood recreation
2. Density shall be limited to three (3) units per acre
#2352
History:
03/30/17

Town Council

REFERRED TO PLANNING & ZONING

Drye presented staff’s report.
JW Sharron, applicant, explained the reason for the rezoning. This parcel would fill in the doughnut
hole and will allow this parcel to have utility services.
Weinbrecht opened the public hearing and no one spoke.
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Katie Drye, AICP, Senior Planner
Town of Cary Planning Department
316 N. Academy Street, Cary, NC 27513

RE: REZOING CASE 17-REZ-02

Ms. Drye,

On February 1, 2017, a neighborhood meeting was held at Cary Town Hall. Upon completion of the
presentation by staff there were no attendees at the meeting to have a breakout session. I was there
until approximately 7:00 PM and no one appeared.

J.W. Shearin
JS Development Company
Cary, NC
919 819 1481
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February 7, 2017
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Relevant Plan Policies and Appendices – 17-REZ-02

Below is a list of all Cary Community Plan policies. Within the Cary
Community Plan document, each policy statement is accompanied
by a detailed discussion of that policy’s intent and objectives.
Based on staff review and analysis of the descriptions and detailed
intent of all of the Plan’s policies, staff has identified the policies
specifically applicable to this case.
LIVE Policies
Policy 1: Maintain Neighborhood Character
Policy 2: Provide More Housing Choices for All Residents
Policy 3: Provide for More Housing Options in New Neighborhoods
Policy 4: Provide the Greatest Variety of Housing Options in Mixed
Use Centers
Policy 5: Support Residential Development on Infill and
Redevelopment Sites
Policy 6: Policy 6: Encourage and Support the Provision of
Affordable Dwellings
WORK Policies
Policy 1: Grow A Sustainable and Diversifying Workforce
Policy 2: Enhance Locational Appeal to Businesses and Workers
Policy 3: Retain and Grow Existing Cary Businesses
Policy 4: Diversify Cary’s Economy
Policy 5: Attract New, High Value Businesses
Policy 6: Attract and Nurture Small Businesses
Policy 7: Ensure the Economic Growth and Vitality of Downtown
Policy 8: Support the Locational Needs of New and Expanding Firms
Policy 9: Promote High Quality Education
Policy 10: Reserve and Provide Employment Sites in Selected
Commercial Mixed Use and Destination Centers
Policy 11: Reserve and Provide Employment Sites in Traditional
Office Parks
Policy 12: Transform Selected Office Parks into Employment Mixed
Use Campuses
SHOP Policies
Policy 1: Facilitate Redevelopment of Underperforming Commercial
Centers
Policy 2: Focus Commercial Uses within Commercial Mixed Use
Centers, Destination Centers, Downtown, and Shopping Centers
Policy 3: Support the Development of a Limited Number of
Destination Centers

POLICIES
APPLICABLE TO
17-REZ-02
(Analysis of
applicable policies
is provided in a
separate table
below)
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POLICIES CONTAINED IN CARY COMMUNITY PLAN
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ENGAGE Policies
PRCR Plan Goal 1 - Maintain a diverse and balanced park and open
space system as the Town of Cary grows.
PRCR Plan Goal 2 - Provide Cary citizens with a highly functional,
safe, well-maintained greenway network that provides recreation,
transportation, and education opportunities and wildlife benefits.
PRCR Plan Goal 3 - Provide a mix of recreation and cultural arts
programs responsive to a growing and diverse population.
PRCR Plan Goal 4 - Enhance program planning and market analysis
efforts to more strategically deliver services.
PRCR Plan Goal 5 – Provide an equitable distribution of public
indoors recreation spaces in Cary that is sustainable.
PRCR Plan Goal 6 - Maintain quality cultural arts facilities that
celebrate Cary’s history and diversity.
PRCR Plan Goal 7 - Manage the Town’s competitive Sports Venues
so they are financially sustainable, continue to attract regional and
national events, and are considered an asset by all citizens.
PRCR Plan Goal 8 – Expand special use facilities in response to
community needs, trends, and funding and partnership
opportunities.
PRCR Plan Goal 9: Incorporate best management and planning
practices to ensure quality services and efficient use of resources.
Cary Public Art Vision: Promote public art through site-specific and
community-specific artworks that enhance the public realm, deepen
a sense of place and civic identity, stimulate community dialogue
and transform Cary’s public spaces into vibrant and meaningful
places.
HPMP Goal 1: Establish Fair and Effective Processes and Policies
For Preservation
HPMP Goal 2: Preserve, Protect and Maintain Cary’s Historic
Resources
HPMP Goal 3: Preserve Historic Contexts
HPMP Goal 4: Raise Awareness of Historic Preservation
HPMP Goal 5: Document, Preserve and Share Cary’s Culture &
Heritage
SHAPE Policies
Policy 1: Distribute Shopping Centers, Commercial Mixed Use
Centers, and Destination Centers Across Town
Policy 2: Focus the Most Intense Types of Development in Strategic
Locations
Policy 3: Encourage Mixed Use Development
Policy 4: Support and Facilitate Redevelopment and Infill
Development
Policy 5: Support the Revitalization of Targeted Redevelopment
Corridors
Policy 6: Provide Appropriate Transitions Between Land Uses
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Policy 7: Provide Opportunities for a Limited Set of Non-Residential
Uses Outside of Commercial Centers
Policy 8: Preserve and Maintain Cary’s Attractive Appearance and
Quality of Development
Future Growth Framework [Map] and Development Category (plan
pages 93-108)
Eastern Cary Gateway Special Planning Area Policies
Downtown Special Planning Area Policies
Carpenter Special Planning Area Policies
Green Level Special Planning Area Policies
MOVE Policies
Policy 1: Ensure Safety for All Users and Modes
Policy 2: Apply Multimodal Street Designs
Policy 3: Design Transportation Infrastructure to Address Land Use
Context
Policy 4: Focus Investments on Improving Connections and Closing
Gaps
Policy 5: Minimize Thoroughfare Widths
Policy 6: Improve Pedestrian and Bicycle Crossings
Policy 7: Target Transit Investments
Policy 8: Ensure a Well-Maintained System
SERVE Policies
Policy 1: Provide Services and Facilities for Current and Future
Generations That Balance High Quality and Affordability
Policy 2: Provide Safe, Reliable Water and Wastewater Service
Policy 3: Encourage Environmentally Responsible Stormwater
Management
Policy 4: Ensure Long-Term, Cost-Effective, and EnvironmentallyResponsible Disposal of Waste
Policy 5: Protect and Restore Open Space and the Natural
Environment
Policy 6: Improve Air Quality
Policy 7: Improve Energy Efficiencies and Sustainable Energy
Practices
Policy 8: Integrate Concepts of Resiliency and Adaptation into
Planning Practices
Policy 9: Preserve and Protect the Urban Tree Canopy
Policy 10: Support Local Food Systems
Policy 11: Support Expansive and Cutting-Edge Information
Technology Infrastructure
Policy 12: Provide Exemplary and Timely Emergency Services


NA
NA
NA
NA
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Staff Report for Town Council
Meeting Date: March 30, 2017
17-REZ-01 6200 Holly Springs Road Rezoning
Purpose: Conduct public hearing on rezoning request
Prepared by: Mary Beerman, Planning

Executive Summary: The applicant has requested that the Town consider an amendment to the Town of Cary
Official Zoning Map by rezoning a 1.03-acre portion of a 1.41-acre parcel located at 6200 Holly Springs Road.
The property is currently in the Residential-40 (R-40) zoning district and Watershed Protection Overlay District
(Swift Creek Watershed). The property owner proposes to rezone the subject property to Transitional
Residential Conditional Use (TR-CU), with zoning conditions that would limit land use to townhomes.
Recommendation: That Council conduct a public hearing on the proposed rezoning request and refer this case
to the Planning and Zoning Board for a recommendation. Staff will provide a recommendation on the rezoning
request when the case is brought back to Council for action.
Planning and Zoning Board Recommendation: A recommendation will be provided to Town Council following
the P&Z meeting.

NOTE: The purpose of the rezoning is to determine whether or not the land uses and
densities allowed in the proposed zoning district are appropriate for the site. Section
3.4.1(E) of the Land Development Ordinance sets forth the criteria that should be
considered in reviewing rezonings. Technical design standards of the Land Development
Ordinance are addressed during review of the development plan.
SUBJECT PARCELS
Property Owner
Robert and Virginia Maynard

County Parcel Number(s)
(10-digit)

Real Estate ID(s)

Deeded
Acreage

0772653163 (Portion)

0229518 (Portion)

1.03 ±

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

Speaker: Mary Beerman, Planning Department
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OVERVIEW
Applicant
Applicant’s Contact
Acreage
General Location
Council District
Schedule
Existing Zoning Districts
Existing Zoning Conditions
Proposed Zoning Districts
Proposed Zoning Conditions
Town Limits
Staff Contact

Property Owners
Richard Ladd
205 Rutherglen Drive
Cary, NC 27511
1.03-acre ± portion of a 1.41-acre parcel
6200 Holly Springs Road
District C
Town Council Public
Planning & Zoning
Town Council
Hearing
Board
March 30, 2017
TBD
TBD
Residential 40 (R-40); Watershed Protection Overlay District
(New Urban category within Swift Creek Subarea)
None
Transitional Residential Conditional Use (TR-CU); Watershed
Protection Overlay District (New Urban category within Swift
Creek Subarea)
1. Land Use shall be limited to townhomes
The subject property is located outside the corporate limits but
inside the Town of Cary ETJ. Annexation will be required prior to
development plan approval.
Mary Beerman, Senior Planner
(919) 469-4342
mary.beerman@townofcary.org

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)
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SUMMARY OF REQUEST

Parcels “B” and “C” were the subject of a previous
rezoning case, 14-REZ-11 (Kensington Place). That
rezoning case was approved in September 2014
and changed the zoning of those areas from R-40 to
TR-CU. The zoning conditions included limiting land
use to townhomes, the same as is proposed for this
rezoning request. [In addition, 14-REZ-11 included
additional zoning conditions related to perimeter
buffers adjacent to the subdivision to the west, and
widening of Holly Springs Road along the frontage of
Parcel “A” (the subject property)].
A development plan for 63 townhomes (15-SB-015,
Piper’s Crossing) has been approved and is under
construction on Parcel “C”. Currently, Parcels “A”
and “B” each contain an occupied detached dwelling. The applicant intends to incorporate
“A” and “B” into Piper’s Crossing when those residences are no longer occupied.
Attached are the applicant’s responses to the justification questions contained in the
application form. Please note that those statements were prepared by the applicant and do
not necessarily represent the views or opinions of the Town of Cary.
SUMMARY OF PROCESS AND ACTIONS TO DATE
Notification
Notice of the public hearing on the proposed rezoning was mailed to property owners within
800 feet of the subject property, published on the Town’s website and posted on the subject
property.
Neighborhood Meeting
A neighborhood meeting for the proposed rezoning was facilitated by Planning staff at Cary
Town Hall on February 1, 2017. According to the information submitted by the applicant,
seven nearby property owners attended the meeting. Questions and concerns expressed at
the meeting pertained to traffic, widening of Holly Springs Road, and perimeter and
streetscape buffers, as summarized in the attached meeting minutes submitted by the
applicant.

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

The subject property is identified as parcel “A” on the map below.

SITE CHARACTERISTICS AND CONTEXT
Streams: Cary’s most recent GIS maps do not
indicate the presence of streams on the
subject property. Field determination of such
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features is required at the time of development plan review.

CARY COMMUNITY PLAN CONFORMANCE AND ANALYSIS
The 2040 Cary Community Plan is the comprehensive plan for the Town of Cary, adopted on
January 24, 2017. This report section identifies policies and elements of the Community
Plan that are relevant to this rezoning case, and provides an analysis of the extent to which
the proposed rezoning conforms to these plan policies and recommendations.
Attached is a complete listing of each policy statement within the Cary Community Plan.
Based on staff review and analysis of the descriptions and detailed intent of all the Plan’s
policies, staff has identified the policies applicable to this case. Provided below is analysis of
the applicable policies.
POLICY
LIVE Policies
Policy 1: Maintain Neighborhood
Character
Policy 2: Provide More Housing
Choices for All Residents
Policy 5: Support Residential

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

Adjacent Zoning and Uses:

ANALYSIS
This rezoning request for Transitional Residential Conditional
Use (TR-CU), with zoning conditions that would limit land use
to townhomes, will likely maintain and strengthen
neighborhood character through facilitation of a transition
between land uses—from non-residential and mixed use in
the Destination Center (shown in brown in the Future Growth
Framework image below) to the nearby single-family

Packet Pg. 738
734

5.5
4.1

Policy 6: Encourage and Support
the Provision of Affordable
Dwellings

neighborhoods. Adding townhomes on the subject property
will provide another housing choice for this area that appears
to have more single-family detached housing and some
multi-family housing; this supports the Community Plan’s
goal of providing more housing choices for all residents.
The subject property is considered a redevelopment site
because it includes an existing single-family home. It may be
considered an infill site due to its location between Colonial
Baptist Church property and existing and planned residential
development. The future development of the site may or
may not support the provision of affordable dwellings;
however, the Community Plan encourages and supports
affordable housing in response to the changing needs of
Cary’s families.

ENGAGE: Goals from the Parks, Recreation and Cultural Resources Master Plan
The PRCR Master Plan proposes no parks or greenways for
this particular site. The existing Speight Branch Greenway is
located less than .5 mile to the west of the subject property,
and the proposed Campbell Greenway will be approximately
800 feet to the east. There is a future park site located
within .5 mile to the north on Tryon Road.

Goal 2: Provide citizens with a
highly functional, safe and wellmaintained greenway network
that provides recreation,
transportation, and education
opportunities and wildlife benefits In accordance with the LDO, a park land dedication or
opportunities.
payment in lieu of parkland will be required for residential
development. Staff recommends a payment in lieu of land
dedication.
ENGAGE: Goals from the Historic Preservation Master Plan
HPMP Goal 2: Preserve, Protect
and Maintain Cary’s Historic
Resources
HPMP Goal 3: Preserve Historic
Contexts
SHAPE Policies

There are no historic resources on the subject property.

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

Development on Infill and
Redevelopment Sites
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Policy 6: Provide Appropriate
Transitions Between Land Uses
Policy 8: Preserve and Maintain
Cary’s Attractive Appearance and
Quality of Development

Cary’s attractive appearance and quality of development is
envisioned by the Cary Community Plan and defined by the
Town of Cary Site Design Standards, Community Appearance
Manual, and Land Development Ordinance.

Future Growth Framework Map

The Development Category for the subject property is
Traditional Neighborhood, shown in the peach color in the
above image. This type of residential area typically contains
some degree of housing mix, although single- familyFuture Growth Framework
detached housing prevails. Predominant use types for this
Development Category
category include single-family-detached, single-familyattached, and small scale multi-family housing. Transitional
Residential (TR) zoning is an appropriate district for the
Traditional Neighborhood Development Category.
MOVE: Comprehensive Transportation Plan

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

Policy 4: Support and Facilitate
Redevelopment and Infill
Development

A rezoning of the subject property to Transitional Residential
Conditional Use (TR-CU), with zoning conditions that would
limit land use to townhomes,
would facilitate a seamless transition from the Destination
Center to the north, through the adjacent approved
townhome development plan (Pipers Crossing), to the singlefamily neighborhoods to the west and south. This transition
would be created through decreasing intensities of land
use—mixed use to townhomes to single-family homes.

Cary’s transportation requirements for development are a reflection of the Move Chapter policies.
Planned improvements illustrated on the adopted Move chapter maps were developed to ensure
the safety and accommodation of all users and modes, reflect land use considerations, provide
additional system connections, close gaps, and minimize thoroughfare widths wherever possible.
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Holly Springs Road
Existing Road Cross Section: 24-foot roadway width (2 lanes) in a 110-foot right-of-way

Future Planned Road Cross Section: 102-foot roadway width in a 125-foot right-of-way
Sidewalks: 5 feet on both sides
Bicycle Lanes: 14-foot-wide outside lanes on both sides
Improvements Being Considered by the Town of Cary as Part of Ongoing Budgeted Capital
Projects: N/A
Transit: The nearest existing fixed-route transit service is provided by Triangle Transit Route No.
305, which at its closest stop is about one mile from the site. Existing service also exists via CTran Routes 1 and 2, serving the Crossroads area, with the nearest stops also located about one
mile from the site. Long-term service expansion plans for C-Tran envision a future route that will
run along Tryon Road, approximately 1/4 mile north of the site. However, the future service year
for such a route has not yet been set, and the final routing may change.
Streets in Cary are typically constructed or widened in increments, with developers generally
completing the half- width section along their frontage when the property is developed.
Construction of off-site improvements are not required but may be voluntarily offered as zoning
conditions by applicants for rezoning cases. In some cases construction of off-site improvements
may be required by NCDOT.

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

Future Holly Springs Road: 6-lane median-divided thoroughfare

KEY REQUIREMENTS OF THE LAND DEVELOPMENT ORDINANCE
Land Use
Townhomes are permitted in the TR Zoning District.
Density and Dimensional Standards
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Proposed TR-CU Zoning District

Max. Gross Density

1.08 du/acre

6.0 du/acre

Min. Lot Size

40,000 square feet

N/A

Minimum Lot Width
Roadway Setback
Side Yard Setback

150 feet
20 feet per dwelling unit
(160 feet for corner lots)
50 feet from Holly Springs Road
18 feet from internal streets
0/3 ft.
20 feet (with septic tank/well)
(firewall required where setback on
15 feet (with public sewer)
either side is less than 3 feet)

Building Separation

N/A

Rear Yard Setback

30 feet

Maximum Building
Height

16 feet between building groupings

3 feet minimum, 20-foot minimum
for combined front and rear
35 feet (May be increased by one foot for every additional foot
provided between the building footprint and the minimum required
setback).

Perimeter Buffers and Streetscape
A shared 40-foot-wide Type A (opaque) buffer will be required between the subject property
and the residential property to the north.
It is expected that the subject property will be incorporated into the adjacent Kensington
Place development. In that case, no perimeter buffer would be required along the western
and southern property lines. If the subject property is developed independently, a 20-footwide Type B (semi-opaque) buffer will be required along the western and southern property
lines.
A 50-foot streetscape buffer is required along Holly Springs Road.
Traffic
The proposed rezoning of 1.03 acres of the 1.41 acre property would be limited to six
townhomes. Based on the ITE Trip Generation Manual, Land Use Code 230 – Residential
Condominium/Townhouse, the proposed rezoning is anticipated to generate approximately
3 AM and 3 PM peak hour trips. The threshold for a traffic study is 100 peak hour trips;
therefore, a traffic study was not required.

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

Existing R-40 Zoning District

Stormwater
At the time of development plan review, the future plan must meet all stormwater
management and detention requirements of the Land Development Ordinance.
DRAFT ORDINANCE FOR CONSIDERATION
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DRAFT ORDINANCE FOR CONSIDERATION
17-REZ-01 6200 Holly Springs Road Rezoning

BE IT ORDAINED BY THE TOWN COUNCIL OF THE TOWN OF CARY:
Section 1: The Official Zoning Map is hereby amended by rezoning the area described in
Exhibit A (attached).
PARCEL & OWNER INFORMATION
Property Owner
Robert and Virginia Maynard

County Parcel Number(s)
(10-digit)

Real Estate ID(s)

Deeded
Acreage

0772653163 (Portion)

0229518 (Portion)

1.03 ±

Section 2: That this Property is rezoned from R-40 to TR-CU subject to all the individualized
development conditions set forth herein, if any, and to all the requirements of the Cary Land
Development Ordinance (LDO) and other applicable laws, standards, policies and guidelines,
all of which shall constitute the zoning regulations for the approved district and are binding
on the Property.
Section 3: The conditions proposed by the applicant to address conformance of the
development and use of the Property to ordinances and officially adopted plans, to address
impacts reasonably expected to be generated by the rezoning, and to promote the public
health, safety and general welfare, and accepted and approved by the Town are:
1.

Land use shall be limited to townhomes

#2354

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

AN ORDINANCE TO AMEND THE OFFICIAL ZONING MAP OF THE TOWN OF CARY TO CHANGE
THE ZONING OF 1.03 ACRES LOCATED AT 6200 HOLLY SPRINGS ROAD, OWNED BY ROBERT
AND VIRGINIA MAYNARD, BY REZONING FROM RESIDENTIAL 40 (R-40) TO TRANSITIONAL
RESIDENTIAL CONDITIONAL USE (TR-CU)

History:
03/30/17
Town Council
REFERRED TO PLANNING & ZONING
Beerman presented staff’s report.
Richard Ladd, representative of the owner, stated that the rezoning will fill in the doughnut hole on the plan. It
will be consistent will the surrounding parcels.
Weinbrecht opened the public hearing and no one spoke.
Bush asked how many units allowed with the total development plan. Beerman answered that the zoning
conditions are not related to density, but there could be up to six units per acre.
Smith stated that that this is an odd location and there needs to street improvements to help with traffic
mitigation. Weinbrecht asked for information for future road improvements.
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Beerman stated that improvements to the front of the property were part of a zoning condition for the larger
parcel. Transportation and Facilities Director Jerry Jensen stated that once all the improvements proposed by
developers are completed, it will give us two lanes each way on the frontage of the parcel.
George asked how the street improvements are related to the expansion of the Holly Springs Road. Jensen
stated that when the development is approved, the Town would acquire the right of way for the expansion and
the necessary funding.
Frantz stated that he hates to lose a nice, single family house. Yerha agreed. Weinbrecht stated his concern
with the density of commercial or townhomes in this area. He cautioned council to be aware of that as we
continue to review projects in this area.
Bush had concerned that this development is happening in piecemeal fashion and all the impacts may have
not been reviewed.
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Location: Cary Town Hall
Date: February 1, 2017

The neighborhood meeting for case 17-REZ-01 occurred at 6:30 at the Cary Town
Hall. There was approximately seven homeowners from the Coventry Glen
subdivision that attended this meeting. Most attended were familiar with the
original rezoning that encompassed 15 acres adjacent to the subject property. Most
questions were related to the previous rezoning and any changes that may have
occurred since their approval. Concerns of the attendees were traffic and road
widening that is yet to be completed. Most everyone agreed that the road widening
that has been done for Pritchett Farms has made a better traffic flow at the
intersection with Cary parkway. It was noted that the parcel requesting rezoning
was already apart of the road widening for the adjacent townhome project. Coventry
Glen is to the west of the subject property and does not have a common property
line with the proposed rezoning parcel, but wanted to be assured that the landscape
buffer has not changed on the previous rezoning. Also noted that the Holly Springs
Rd landscape buffer would be consistent at 50’ with the adjacent approved plan.
We believe that the consensus of the attendees is that this one acre request does not
adversely effect their property and is consistent with the LDO and consistent with
the approved townhome development adjacent to this parcel.
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Meeting minutes for Rezoning Case 17-REZ-01
(Prepared by Applicant)
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POLICIES CONTAINED IN CARY COMMUNITY PLAN
Below is a list of all Cary Community Plan policies. Within the Cary Community
Plan document, each policy statement is accompanied by a detailed discussion
of that policy’s intent and objectives. Based on staff review and analysis of the
descriptions and detailed intent of all of the Plan’s policies, staff has identified
the policies specifically applicable to this case.
LIVE Policies
Policy 1: Maintain Neighborhood Character
Policy 2: Provide More Housing Choices for All Residents
Policy 3: Provide for More Housing Options in New Neighborhoods
Policy 4: Provide the Greatest Variety of Housing Options in Mixed Use Centers
Policy 5: Support Residential Development on Infill and Redevelopment Sites
Policy 6: Policy 6: Encourage and Support the Provision of Affordable Dwellings
WORK Policies
Policy 1: Grow A Sustainable and Diversifying Workforce
Policy 2: Enhance Locational Appeal to Businesses and Workers
Policy 3: Retain and Grow Existing Cary Businesses
Policy 4: Diversify Cary’s Economy
Policy 5: Attract New, High Value Businesses
Policy 6: Attract and Nurture Small Businesses
Policy 7: Ensure the Economic Growth and Vitality of Downtown
Policy 8: Support the Locational Needs of New and Expanding Firms
Policy 9: Promote High Quality Education
Policy 10: Reserve and Provide Employment Sites in Selected Commercial
Mixed Use and Destination Centers
Policy 11: Reserve and Provide Employment Sites in Traditional Office Parks
Policy 12: Transform Selected Office Parks into Employment Mixed Use
Campuses
SHOP Policies
Policy 1: Facilitate Redevelopment of Underperforming Commercial Centers
Policy 2: Focus Commercial Uses within Commercial Mixed Use Centers,
Destination Centers, Downtown, and Shopping Centers
Policy 3: Support the Development of a Limited Number of Destination Centers
ENGAGE Policies
PRCR Plan Goal 1 - Maintain a diverse and balanced park and open space
system as the Town of Cary grows.

POLICIES
APPLICABLE TO
17-REZ-01
(Analysis of
applicable
policies is
provided in a
separate table
below)
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Relevant Plan Policies and Appendices – 17-REZ-01
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PRCR Plan Goal 2 - Provide Cary citizens with a highly functional, safe, wellmaintained greenway network that provides recreation, transportation, and
education opportunities and wildlife benefits.
PRCR Plan Goal 3 - Provide a mix of recreation and cultural arts programs
responsive to a growing and diverse population.
PRCR Plan Goal 4 - Enhance program planning and market analysis efforts to
more strategically deliver services.
PRCR Plan Goal 5 – Provide an equitable distribution of public indoors
recreation spaces in Cary that is sustainable.
PRCR Plan Goal 6 - Maintain quality cultural arts facilities that celebrate Cary’s
history and diversity.
PRCR Plan Goal 7 - Manage the Town’s competitive Sports Venues so they are
financially sustainable, continue to attract regional and national events, and
are considered an asset by all citizens.
PRCR Plan Goal 8 – Expand special use facilities in response to community
needs, trends, and funding and partnership opportunities.
PRCR Plan Goal 9: Incorporate best management and planning practices to
ensure quality services and efficient use of resources.
Cary Public Art Vision: Promote public art through site-specific and communityspecific artworks that enhance the public realm, deepen a sense of place and
civic identity, stimulate community dialogue and transform Cary’s public spaces
into vibrant and meaningful places.
HPMP Goal 1: Establish Fair and Effective Processes and Policies For
Preservation
HPMP Goal 2: Preserve, Protect and Maintain Cary’s Historic Resources
HPMP Goal 3: Preserve Historic Contexts
HPMP Goal 4: Raise Awareness of Historic Preservation
HPMP Goal 5: Document, Preserve and Share Cary’s Culture & Heritage
SHAPE Policies
Policy 1: Distribute Shopping Centers, Commercial Mixed Use Centers, and
Destination Centers Across Town
Policy 2: Focus the Most Intense Types of Development in Strategic Locations
Policy 3: Encourage Mixed Use Development
Policy 4: Support and Facilitate Redevelopment and Infill Development
Policy 5: Support the Revitalization of Targeted Redevelopment Corridors
Policy 6: Provide Appropriate Transitions Between Land Uses
Policy 7: Provide Opportunities for a Limited Set of Non-Residential Uses
Outside of Commercial Centers
Policy 8: Preserve and Maintain Cary’s Attractive Appearance and Quality of
Development
Future Growth Framework [Map] and Development Category (plan pages 93108)
Eastern Cary Gateway Special Planning Area Policies
Downtown Special Planning Area Policies
Carpenter Special Planning Area Policies
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Green Level Special Planning Area Policies
MOVE Policies Incorporated through general provisions of the LDO at the time
of development plan approval.
Policy 1: Ensure Safety for All Users and Modes
Policy 2: Apply Multimodal Street Designs
Policy 3: Design Transportation Infrastructure to Address Land Use Context
Policy 4: Focus Investments on Improving Connections and Closing Gaps
Policy 5: Minimize Thoroughfare Widths
Policy 6: Improve Pedestrian and Bicycle Crossings
Policy 7: Target Transit Investments
Policy 8: Ensure a Well-Maintained System
SERVE Policies
Policy 1: Provide Services and Facilities for Current and Future Generations
That Balance High Quality and Affordability
Policy 2: Provide Safe, Reliable Water and Wastewater Service
Policy 3: Encourage Environmentally Responsible Stormwater Management
Policy 4: Ensure Long-Term, Cost-Effective, and Environmentally-Responsible
Disposal of Waste
Policy 5: Protect and Restore Open Space and the Natural Environment
Policy 6: Improve Air Quality
Policy 7: Improve Energy Efficiencies and Sustainable Energy Practices
Policy 8: Integrate Concepts of Resiliency and Adaptation into Planning
Practices
Policy 9: Preserve and Protect the Urban Tree Canopy
Policy 10: Support Local Food Systems
Policy 11: Support Expansive and Cutting-Edge Information Technology
Infrastructure
Policy 12: Provide Exemplary and Timely Emergency Services
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Staff Report for Town Council
Meeting Date: March 30, 2017
FY 2018 Community Development Block Grant (CDBG) Annual Action Plan
Purpose: Conduct public hearing on CDBG funding priorities for the FY 2018 Annual Action Plan
Prepared by: Philip Smith, Planning

Executive Summary: In order for the Town to receive its annual Community Development Block Grant (CDBG),
the Town must prepare an Annual Action Plan identifying the activities the CDBG funds will be used for and to
follow a citizen participation process to obtain feedback on housing and community development needs. This
spring, Town staff has engaged the community in a variety of ways to obtain input on the Annual Action Plan
including meeting with community organizations and non-profits, meeting with Chatham County staff on the
possibility of multi-jurisdictional initiatives, hosting local public meetings, and requesting public comments and
suggestions through the Town website. A final stage in our public participation efforts is to hold an advertised
public hearing before Council that has been scheduled for March 30, 2017.
Recommendation: That Council conduct the scheduled public hearing to receive input for consideration in
developing the FY 2018 Community Development Block Grant Annual Action Plan.

Background: The Town of Cary has been an entitlement community under the Community
Development Block Grant (CDBG) program since FY 2005, meaning that the Town automatically
receives an annual CDBG grant. On or about July 1, 2017, the Town is expected to receive its 14th
such annual CDBG grant of approximately $500,000 funds from the US Department of Housing and
Urban Development (HUD). The Community Development Block Grant program has had significant
impacts in the community in meeting the needs of our less fortunate citizens. Since the beginning of
the program, the Town has received $6.5 million in CDBG grants, an additional $122,000 in CDBGRecovery Act funds (2010) and a $1,400,000 Section 108 loan. Approximately two hundred
affordable housing units have been built including 88 rehabilitations of owner-occupied housing, 30
new units for homeownership and 86 new rental and transitional/special needs housing.
Figure 1 shows the annual CDBG grant award history since 2010.
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Figure 2 shows how our total funds have been spent by major category.

Past projects, including the ones shown on the map below, can be found on our website along with
more detailed information.
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KEY: 1) Tammy Lynn Foundation; 2) DHIC Willow Creek; 3) The Carying Place; 4) The Carying Place; 5) The
Mayton Inn; 6) Related Group; 7) CASA; 8) Habitat for Humanity; 9) DHIC; 10) Habitat for Humanity; 11) DHIC;
12) Habitat for Humanity; 13) CASA; 14) The Carying Place.

Below is a listing of the CDBG application requests the Town has received for FY18 projects. The
requested projects total approximately twice the amount of funding available.
Project Name

Requested
Amount

Project Description

$200,000

This is an ongoing
program by the
Town of Cary to
rehabilitate owneroccupied homes.
During FY 2015, the
Town rehabilitated 7
homes. The
recommended
funding will
rehabilitate
approximately 5-7
homes in FY 2016.
For FY 2017 this
program is proposed
to be funded by
$150,000 from the
Affordable Housing
Program.

AFFORDABLE HOUSING

Housing Rehabilitation Program

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)
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Habitat for Humanity of Wake County

$50,000

Evergreen Construction

$250,000

Resources for Seniors

$50,000

Habitat for Humanity
is requesting
funding to acquire a
2.58 acre parcel
located on Trimble
Avenue. This lot is
of adequate size to
construct 9 single
family homes for
homeownership.
(updated 3/30)
Evergreen
construction is
requesting funding
to assist in the
development of a 42
unit affordable
senior living
community at 616
Ryan Rd in Cary.
The site has already
received rezoning
approval from the
Town and will
receive funding
support of
$750,000 from
Wake County and
from the NCFHA.
(updated 3/30)
Resources for
Seniors uses a
combination of
funding sources to
operate a county
wide small repairs
program and a
range of other
informational,
advocacy and social
service provision to
seniors in Cary We
fund part of the
costs of making
repairs, disability
modifications
and/or home
performance
upgrades to homes
in Cary, for low
income
homeowners.
Approximately 12
homes will be
repaired under the
funding request.
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Rebuilding Together of the Triangle

$40,000

Tammy Lynne Foundation

$110,000

The Carying Place

$80,187

TOTAL AFFORDABLE HOUSING

$780,187

Rebuilding Together
uses a combination
of volunteer labor
and discounted
materials to make
repairs, disability
modifications
and/or home
performance
upgrades to homes
owned by low
income
homeowners.
Approximately 12
homes will be
repaired under the
funding request.
The Tammy Lynne
foundation is
requesting funding
to Purchase &
upgrade a property it
currently leases at
303 Montreal Ct,
Cary. The home is a
single family
detached house that
has been used as a
group home for 6
residents on a long
term basis. The
Foundation wishes
to purchase and
further modify the
property to more
effectively customize
it to meet the
residents long term
needs.
The Carying Place is
requesting funding
to renovate upgrade
the 10 properties it
currently owns at
various locations on
Cary. The properties
are generally single
family detached or
Duplex properties
and are all used as
transitional housing
locations for
formerly homeless
families.
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ECONOMIC DEVELOPMENT
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Façade Improvement Program

$50,000

Section 108 Loan Repayments

$79,340

TOTAL ECONOMIC DEVELOPMENT

$129,340

The Façade Program
provides deferred
loans of up to
$10,000 to improve
the facades of
downtown
businesses. For FY
2016, $75,000 has
been requested
from the General
Government Capital
Request program for
this program to
rehabilitate the
façade of existing
downtown
businesses.
The Town received a
$1,400,000 loan
under the Section
108 program to
assist the
development of the
Mayton Inn. This
loan must be repaid
over a period of 20
years. Annual
payments of
approximately
$74,500 must be
included in the
Annual Action Plan.
Loan repayments
from the Mayton Inn
will be received to
offset the Town's
required payment.

PUBLIC FACILITIES

The White Oak Foundation

$150,000

Dorcas Ministries

$150,000

The White Oak
Foundation is
requesting
additional funding to
construct a
proposed
Community
Resource Center on
White Oak Church
Road.
Dorcas Ministries is
requesting funds to
acquire an outparcel
at their facility to
house their Crisis
ministries program.
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TOTAL PUBLIC FACILITIES

$300,000

PUBLIC SERVICES

The White Oak Foundation

$50,000

Dorcas Ministries

$50,000

Transitions Life Care Palliative Care
Program

$30,000

White Oak
Foundation request
funds to further their
public service
outreach efforts that
includes financial
crisis intervention,
food pantry, meals
on wheels Senior
community
programs and youth
track out and afterschool programs.
Coordination and
review of upcoming
plans for major
operations, new
development,
enforcement
activity, wastewater
collection system
performance, and
regulatory issues.
Provides forum for
all stakeholders to
discuss important
issues
Transitions Life
Care, Inc. is seeking
funding to support
their palliative care
program, which
provides advanced
illness support to
seriously and
terminally ill
residents. The
organization's
services to low
income Cary
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Space freed up in
their existing
building will be used
to expand the
Dorcas Thrift Shop.
Staff has been
working with Dorcas
on a strategic plan
to improve their
property and expand
their services. This
request is partly a
result of that effort.
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Housing Resource officer

$50,000

TOTAL PUBLIC SERVICES

$130,000

residents are often
not reimbursed and
this funding would
help offset these
costs.
Funding has been
requested to
support Minimum
Housing
enforcement efforts.
This funding will be
utilized to cover
expenses and
services associated
a pilot project with
enforcement
actions, counseling
and housing advice
in relation to the
Minimum Housing
program and for the
provision of housing
support services to
the Sustainable
Neighborhoods, the
opioid addiction and
Project Phoenix
initiatives.

Discussion: In order to receive our annual CDBG entitlement grant, the Town must prepare an Annual
Action Plan describing the projects and activities the Town will undertake in the upcoming fiscal year.
As part of this process, the Town is required to conduct adequate citizen participation prior to the
adoption of the Annual Action Plan. The aim of the public participation and consultation exercise is to
gather information on the specific needs and projects of interest to our low- and moderate-income
community. This process is accomplished through community, service agencies and recipient
organization consultations, on-line and printed notices and the publication of input requests through
the Town website. In addition, to comply with HUD guidance, a public hearing before the governing
body is also required.
As in the past, our citizen participation process for this year includes input from Town departments,
advertised local neighborhood meetings in the community, and the required public hearing before
Town Council. Input received from this public hearing will be used to help identify the funding
priorities for CDBG projects to be included in our FY 2018 Annual Action Plan.
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Fiscal Impact: None.
#2355
History:
03/30/17
Town Council
NO VOTE WAS TAKEN.
Smith presented staff’s report.
Weinbrecht opened the public hearing.
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Pastor Tyner of White Oak Foundation and Baptist Church thanked council for their support for the foundation
throughout the years. He stated shared a handout with council, attached to and incorporated here in as Public
Speaks Out Exhibit A. He asked that council continue to support the cause to help the organization help the
community.
Holly Richard, president and CEO, of Tammy Lynn Organization. She explained that the organization gives
housing to children and adults with disabilities so they can live and work in their community. She asked that
council provide support to the organization to allow them to buy a new home in Cary. She provided council with
a handout, attached to and incorporated as Public Speaks Out Exhibit B.
Howard Manning, Dorcas Ministries, thanked council for their support and provided council with a handout,
attached to and incorporated as Public Speaks Out Exhibit C. He explained how Cary as a community takes
cares of each other. He explained how the ministries use the block grant to better the community.
Lyle Gardner with Evergreen Construction Company spoke to the Council about the need for senior housing in
the community. He provided an example of the proposed units on Ryan Road that have already been spoken
for and there has been no advertising for his company. He asked for council’s continued support.
Jim Middleton, Land Acquisition Manager for Habitat for Humanity, asked for the Town’s continued support for
affordable housing. He provided an overview of the data and the impact it has on the community. He explained
how the program is support by the community throughout volunteer support.
Justin Booth of Carying Place, thanked council for their continued support through federal grant funding. He
explained the purpose of Carying Place and how they help the families in the area. He asked for their continued
support to grow the organization and move it forward.
Daniel Sargent of Rebuilding Together of the Triangle, Inc. explained how his company helps to modifiy
people’s houses and fix repairs so people can stay in warm and safe homes. He thanked council for their past
support and asked them for continued support moving forward.
Weinbrecht closed the public hearing.
Frantz asked staff when a response is expected from the federal government about funding. Smith stated at
this time staff is moving forward with the amount that was budged last year unless additional information is
received.
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Staff Report for Town Council
Meeting Date: March 30, 2017
Request for Waiver of the Waiting Period for a Subsequent Rezoning Application
Purpose: Consideration of a waiver to the required one-year waiting period for new rezoning submittal
Prepared by: Debra Grannan, Planning

Executive Summary: In October 2016, Shenandoah Homes submitted a rezoning application, case 16-REZ-29,
requesting Residential 40 Conditional Use zoning (R-40-CU) for 10.61 acres located on Old White Oak Church
Road. The case was presented to the Town Council for a public hearing on December 8, 2016. Although the
case was forwarded by Town council to the Planning and Zoning Board, the request was not presented to the
Board as the applicant withdrew the request on February 22, 2017. In accordance with the Land Development
Ordinance, a one-year waiting period is required before a new rezoning request for the same property may be
submitted. The applicant has requested a waiver of the waiting period.
Staff Recommendation: That Council approve the requested waiver of the one-year waiting period for a
subsequent rezoning application for the property included in rezoning case 16-REZ-29.

OVERVIEW OF REQUEST
In October 2016, Shenandoah Homes submitted a rezoning application, case 16-REZ-29, for
10.61 acres located on Old White Oak Church Road (shown on the map below). The
applicant was requesting the Town to annex the property and apply an initial zoning
designation of Residential 40 Conditional Use (R-40-CU). Under the requested zoning, and if
developed using the provisions of the Conservation Residential Overlay District, the subject
property would have the potential to be developed with a density up to 1.5 dwelling units per
acre. Following the public hearing on the request, the Town Council forwarded the case to
the Planning and Zoning Board.
Prior to the rezoning request being reviewed and considered by the Planning and Zoning
Board, the Cary Community Plan was adopted by Town Council on January 24, 2017. The
Cary Community Plan envisions higher development densities for the property than were
envisioned under the prior land use plan. The applicant for case 16-REZ-29 decided to
withdraw their application on February 22, 2017. The applicant subsequently submitted a
request for a waiver of the one-year waiting period for a new application in order to utilize
the opportunities created by the Cary Community Plan.
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PROCESS
After approval, denial, or withdrawal of a rezoning case, Section 3.4.1(G) of the Land
Development Ordinance (LDO) requires a one-year waiting period before a new rezoning
request for the same property may be submitted. State statutes do not require this;
however, the Town of Cary implemented the process to help prevent the waste of public and
private resources spent on repetitious review of the same project. The LDO includes a
provision that council may grant a waiver of this waiting period. In making its decision,
council must consider whether there is “good cause” for the request, meaning there has
been substantial or significant change to one or more aspects of the request. An affirmative
vote of three-fourths (3/4) of the council members is required to grant the waiver (6 of 7
possible votes if all members are present and voting).
POLICY GUIDANCE OF CARY COMMUNITY PLAN
Prior to adoption of the Cary Community Plan, the Town’s Comprehensive Plan called for a
maximum density of 1.5 dwelling units per acre in the vicinity of the subject property. The
Cary Community Plan supports a higher density of 2.5 dwelling units per acre in this area.
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Waiver of the one-year waiting period would allow the applicant to submit a new rezoning
request sooner than otherwise allowed and that would propose a different zoning district
that could potentially be supported by the Cary Community Plan.
Green Level Special Planning Area: Policy 1 (Maintain Land Use Transitions)
The subject property, (identified with a star on the map below) is in the portion of the Green
Level Special Planning Area identified as “Neighborhoods West of Flat Branch” (labeled as
 on the map below).
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The description of this neighborhood as provided in the Plan is summarized as follows:





Aggregate gross area-wide density not exceeding 2.5 dwellings per acre
Generally akin to Suburban Neighborhoods
Single-family-detached housing predominates; lot sizes generally about a quarter of
an acre with smaller lot sizes possible in clustered subdivisions
Pockets or occasional mixes of other housing types may be included

Green Level SPA Policy 1 reads as follows:
Ensure that Green Level is characterized by a transition, east to west, from more intense
urban development patterns around the Triangle Expressway (I-540) to lower densities at
the area’s western edge with Chatham County.
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The action plans under How We Will Achieve Our Vision includes the following:
1. Maintain an east to west transition in density while respecting the area’s heritage
and open spaces.
Major Actions listed under this item that are relevant to the subject property include
the following:
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Neighborhoods west of East Flat Branch can be developed at 1 unit per acre in
standard subdivisions, or with an aggregate gross area-wide density to exceed 2.5
dwelling units per acre with the set aside of additional open space.
POTENTIAL REZONING REQUEST IF TIME LIMIT IS WAIVED.
The applicant has proposed a zoning district of Residential 12 Conditional Use (R-12-CU) for
the same assemblage of property that was part of the 16-REZ-29 rezoning request.

#2372
History:
03/30/17

Town Council

APPROVED

Grannan presented staff’s report.
Frantz stated that the plan allows up to 2.5 units per acre, not required up to that amount. He would
like to see a better product if they are trying to achieve higher density.
Motion to approve staff's recommendation.
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Staff Report for Town Council
Meeting Date: March 30, 2017
2017 Cary/Apex Water Treatment Facility Agreement with Apex
Purpose: Consideration of entering into the 2017 Cary/Apex Water Treatment Facility Agreement between Apex
and Cary
Prepared by: Jeff Adkins, Water Resources

Executive Summary: The Cary Community Plan underscores the Town’s commitment to plan for and provide
essential public services, including water service, to our growing residential and employment base. To ensure
high-quality, safe, affordable and reliable water service is available to meet the needs of our citizens and
support continued growth, the Town of Cary works cooperatively and proactively to find regional solutions.
Cary’s nearly 30-year partnership with Apex to construct, operate and expand the Cary/Apex Water Treatment
Facility exemplifies this commitment. This item proposes the 2017 Cary/Apex Water Treatment Facility
Agreement (2017 Agreement) replace the 1988 Agreement and its amendments; this action is important to:



Align this vital partnership agreement with the Town’s current template for interlocal agreements and be
consistent with the 2015 Western Wake Regional Wastewater Management Facilities Agreement;



Clarify the basis of cost-sharing between Cary and Apex for fixed and variable operating expenses and
capital project costs; and



Document the Towns’ rights and responsibilities on several issues insufficiently addressed in the original
agreement, including ongoing and future expansion of the facilities, agreements providing water to other
jurisdictions, and Jordan Lake allocation and interbasin transfer certificate management.

Recommendation: That Council approve the Resolution approving the 2017 Cary/Apex Water Treatment
Facility Agreement.

Background: Cary and Apex have worked cooperatively and proactively to find regional
solutions for our utilities. For nearly 30 years, Cary and Apex have been partners in building,
operating and maintaining the Cary-Apex Water Treatment Facility (CAWTF) to ensure a
reliable supply of high-quality water is available to serve the needs of our citizens, and for
continued growth.
The Towns of Cary and Apex initiated
this partnership in 1988, sharing
responsibility for constructing and
operating a Jordan Lake intake
facility and water treatment plant
which began operating in 1993. This
partnership is currently governed by
the Cary/Apex Water Treatment
Facility
Agreement
(1988
Agreement), executed in April 1988
and most-recently amended in
December 2011. Accessing Jordan
Lake for water supply allowed the
Towns to become self-reliant for the

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

Speaker: Jeff Adkins, Water Resources Department

Figure 1-Rendering of Cary/Apex Water Treatment
Facility Expansion to 56 MGD
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Towns’ long-term water supply needs. The facility was expanded from its original 16 MGD
capacity to 40 million gallons per day (MGD) capacity in 2002, and an expansion to 56 MGD
capacity is underway.

Discussion: The 2017 Cary/Apex Water Treatment Facility Agreement (2017 Agreement,
Attachment A) is designed to update and supersede the 1988 Agreement and its
amendments, updating the form of the agreement, focusing on terms of ownership and
operations and provision for future expansion of the CAWTF, intake structure and major
transmission lines. Cary and Apex technical staff and attorneys have developed the terms of
the 2017 Agreement, including:
Allocating rights and responsibilities
of joint ownership and operation
 Allocating capacity of CAWTF and
other components
 Addressing joint holding of Jordan
Lake water supply allocation and
2015 Interbasin Transfer Certificate
 Addressing sale of water and capacity
to other jurisdictions
 Providing for Apex and Cary to deliver
mutual aid water supply to each other
Important changes between the original
1988 Agreement and the 2017 Agreement
are:


Figure 2- Jordan Lake Intake Pump Station



The Agreement addresses several aspects of operating the Cary/Apex Water
Treatment Facility which were not sufficiently addressed in the 1988 Agreement,
including management of Jordan Lake water supply allocations and the interbasin
transfer certificate; conditions for sale of water to other jurisdictions; ownership of
real property, easements and facilities; and provisions for future expansion of the
facilities.



The Agreement now considers staff salaries to be a fixed, rather than variable,
current expense. Fixed current expenses are borne by the Towns in proportion to
their Ownership Shares.



The Agreement has been organized to align with the Town’s current standard for
interlocal agreements, and to be consistent with the 2015 Western Wake Regional
Wastewater Management Facilities Agreement.
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Ownership in the CAWTF intake and treatment facilities is allocated 77 percent to Cary and
23 percent to Apex. Shared ownership is accompanied by shared responsibility for the costs
of operating the facilities and making capital improvements. The 2017 Agreement defines
the responsibilities and obligations of each Town.

The Apex Town Council anticipates considering this on April 4, 2017. Upon execution, the
2017 Agreement would become effective July 1, 2017. The proposed 2017 Agreement has
an initial 30-year term, to 2047, with additional 10 year terms through 2067.
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Figure 3-Cary and Apex Shared Water Facilities, including CAWTF, Intake Structure and Pipelines

2017 Agreement, copied below, shows the ownership shares and capacities for the various
components of the CAWTF, both for the current 40 MGD facility capacity and the expanded
Phase III capacities after upgrades currently in construction are completed.
Table 1. Facilities 2014 and Phase III Expansion Capacities
2014
Capacity
or Size
Expanded
Figure 3 - Cary and Apex Shared Water
Facilities,
including
CAWTF,Phase
IntakeIII
Structure
andCapacity
Pipelines or Size
Aeration Facility
None
2 ResMix units
Raw Water Intake Structure
(maximum day)
Raw Water Pump
(maximum day)

Station

47 MGD

82 MGD

41.5 mgd

63 mgd



Parallel 54-inch/42-inch lines (1,200 ft)
Parallel 30-inch & two 42-inch lines (26,300
ft)
Diverging sets of lines meet at plant
o Parallel 30-inch/42-inch lines (4,300
ft), 54-inch line (1,800 ft)
o 48-inch line (5,500 ft)

Raw Water Pipeline(s)

Parallel 30-inch/42inch lines (32,000 ft)
54-inch line (1,800 ft)

Cary/Apex Water Treatment
Facility/ High Service Pump
Station (maximum day)

40 MGD

56 MGD

Finished Water Pipeline(s)

Parallel 30-inch/42inch lines (14,000 ft)

Parallel 30-inch/42-inch lines (14,000 ft)
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The 2017 Agreement does not modify the current ownership shares in CAWTF facilities,
which are 23 percent Apex and 77 percent Cary (including Morrisville). Table 1 from the
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Capital Costs, Credits and Fixed Current Expenses will be borne by Cary and Apex in
accordance with Ownership Shares. Fixed Current Expenses remain constant for a
given period of time regardless of the quantity or quality of the water supplied or
conveyed, such as administrative expenses, operating staff salaries, Jordan Lake
allocation payments, insurance and permit compliance.



Variable Current Expenses will be borne by Cary and Apex in accordance with
proportionate use of facility capacity. These are expenses for a given period of time
that vary based on the quantity or quality of the water, such as electricity and
chemical costs.

Attachment B is a proposed resolution approving the 2017 Cary/Apex Water Treatment
Facility Agreement, submitted for Town Council’s consideration.
Fiscal Impact: All costs and revenues related to Town’s role as lead agency for the CAWTF as
described in the 2017 Agreement will be included in the Town’s annually adopted operating
and capital budgets. Per this updated agreement, all costs will be shared with Cary
responsible for 77% and Apex responsible for 23% of fixed operating and capital costs
annually, and Cary and Apex responsible for variable operating expenses in accordance with
their shares of actual CAWTF water production, for the life of the agreement. The 2017
Agreement will consider CAWTF Personnel Services costs as a fixed operating expense;
under the original Agreement, Personnel Services were treated as a variable operating
expense.
#2327
History:
03/30/17

Town Council

APPROVED

Adkins presented staff’s report.
Frantz thanked staff for work on the Town’s long range water plan.
Motion to approve staff's recommendation.
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STATE OF NORTH CAROLINA
COUNTY OF WAKE

This 2017 CARY/APEX WATER TREATMENT FACILITY AGREEMENT
(this “Agreement”), made and entered into the date of the last Party to sign and effective July
1, 2017 (‘Commencement Date’), by and between the Town of Apex, a municipal corporation
organized and existing under the laws of the State of North Carolina (“Apex”) and the Town
of Cary, a municipal corporation organized and existing under the laws of the State of North
Carolina (“Cary”). Apex and Cary are sometimes referred to as “Party” or jointly as the
“Parties.”
WITNESSETH
THAT WHEREAS, Apex and Cary are the owners and operators of certain public
enterprises within their respective service areas; and
WHEREAS, Cary and Apex have, since 1980, jointly conducted a wide range of
planning, permitting and construction activities to meet the water supply needs of their
respective service areas; and
WHEREAS, Apex and Cary together hold a water supply allocation from the State of
North Carolina for 32 percent of the water supply storage in B. Everett Jordan Lake (“Jordan
Lake”), of which 23.5 percent is assigned to Cary and 8.5 percent is assigned to Apex; and
WHEREAS, Apex and Cary were jointly granted on March 12, 2015 a modified
Interbasin Transfer Certificate from the State of North Carolina (“2015 IBT Certificate”),
which replaced the Interbasin Transfer Certificate issued jointly to Cary, Apex, Morrisville
and Wake County in 2001; and
WHEREAS, Apex and Cary jointly own and operate the Cary/Apex Water Treatment
Facility (“CAWTF”) in accordance with an Agreement dated April 26, 1988 as amended
January 26, 1989; August 1, 1995; August 3, 1999; April 5, 2000; and December 20, 2011
(“Original Agreement”); and
WHEREAS, Apex’s ownership in the CAWTF is 23% and Cary’s ownership in the
CAWTF is 77%; and
WHEREAS, the CAWTF has a current maximum day capacity of 40 million gallons
per day (mgd), of which 77 percent (30.8 mgd) is owned by Cary and 23 percent (9.2 mgd) is
owned by Apex; and
WHEREAS, Apex and Cary jointly own related raw water intake and transmission
facilities that deliver water from Jordan Lake to the CAWTF, finished water transmission
facilities that deliver water from the CAWTF to the Delivery Points (as such term is defined
in this Agreement), and related ancillary facilities, some of which are located off the CAWTF
site, (collectively “Other Components of the CAWTF” or “Other Components”), all of which
Other Components are owned 77 percent by Cary and 23 percent by Apex; and
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WHEREAS, Apex and Cary have planned and designed for the expansion of the
CAWTF to a maximum day capacity of 56 mgd and desire to proceed with construction of
such expansion and with the addition and expansion of certain Other Components, all of
which will be owned 77 percent by Cary and 23 percent by Apex; and
WHEREAS, Apex and Cary desire to provide the terms pursuant to which they may,
jointly and/or separately, enter into agreements to provide untreated or treated water to other
jurisdictions provided such provision of water to others does not infringe on the other Party’s
ownership interest or ability to use its share of the capacity of the CAWTF and Other
Components; and
WHEREAS, Apex and Cary desire to enter into this Agreement to, among other
things, address the planned expansion of the CAWTF and Other Components and provide a
process for the sale of water to other jurisdictions.
NOW, THEREFORE, in accordance with authority granted under Articles 16 and 20
of Chapter 160A of the North Carolina General Statutes, and in consideration of the
respective rights, powers, duties and obligations hereafter set forth to be performed, Apex and
Cary agree as follows:
ARTICLE 1
PURPOSE, DEFINITIONS AND RULES OF CONSTRUCTION
Section 1.1. Purpose. The Recitals are incorporated into this Agreement. The purpose
of this Agreement is to update and replace the Original Agreement and define the terms and
conditions pursuant to which Apex and Cary will expand and continue to own and operate the
CAWTF and Other Components and:
a. Allocate and share the rights and responsibilities associated with their joint
ownership of the CAWTF and Other Components, as such terms are defined
herein, and for the operation of the CAWTF and Other Components;
b. Allocate the entitlement to the Capacity of the CAWTF and Other
Components;
c. Address the joint holding of a Jordan Lake water supply Allocation;
d. Address the joint holding of the 2015 IBT certificate;
e. Address the sale of water and Capacity to others; and
f. Provide mutual aid water supply to each other.
Section 1.2. Definitions. In addition to the capitalized terms defined elsewhere in this
Agreement, the following capitalized terms shall have the following meanings unless some
other meaning is plainly intended:
a. Allocation – A percentage of the water supply storage pool in B. Everett
Jordan Lake, as granted by the North Carolina Environmental Management
Commission to a unit of local government under the authority of G.S. 143354(a)(11). At the Commencement Date, Apex and Cary’s joint Allocation is
as provided in Section 8.1.
b. Annual Budget – The budget for Current Expenses of the CATWF and Other
Components prepared for each Fiscal Year by Cary as the Lead Agency.
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c. Apex Delivery Point – Each point where potable water from the CAWTF is
delivered to the Apex Distribution System.
d. Apex Distribution System – The system of potable water pumps and
distribution lines and all appurtenances thereto owned and operated by Apex in
order to provide potable water utility services to its customers, as the same
may be extended or modified from time to time.
e. Capacity – The maximum amount of water the CAWTF or a specific Other
Component can deliver on a daily basis, unless otherwise specified.
f. Capital Costs – All costs properly allocable to the capital account for the
CATWF and Other Components, including future expansion or upgrade, in
accordance with generally accepted accounting principles, including the
following:
i. Obligations incurred for labor, materials, and services provided by
contractors, builders and materialmen in connection with the
construction, acquisition, and equipping of the CATWF and Other
Components, machinery and equipment, for the restoration of property
damaged or destroyed in connection with such construction and
acquisition, for the demolition, removal or relocation of any structures
or equipment and for the clearing of lands;
ii. The cost of acquiring by purchase or by eminent domain, including the
amount of any award or final judgment in any proceeding to acquire by
eminent domain, such land, structures and improvements, property,
property rights, rights-of-way, franchises, easements and other interests
in lands as may be deemed necessary or convenient in connection with
such construction or operation of the CATWF or Other Components;
iii. Expenses of administration properly chargeable to such construction or
acquisition; legal, architectural and engineering expenses and fees; fees
and expenses of consultants; premiums of insurance in connection with
construction; and all other items of expense not elsewhere in this
Section specified that are incident to the financing, construction or
acquisition of the CATWF or Other Components and the placing of the
same in operation;
iv. Design costs for the CATWF or Other Components; and
v. Expenses of obtaining permits for construction and operation of the
CATWF or Other Components, including permits from the required
State and federal agencies necessary to withdraw, treat and convey
water to the Delivery Points.
vi. Expenses described in this subsection do not include compensation or
benefits for full time employees of Apex or Cary.
g. CAWTF – Cary/Apex Water Treatment Facility, including the real property on
which it is located.
h. Cary Delivery Point – Each point where potable water from the Facilities is
delivered to the Cary Distribution System.
i. Cary Distribution System – The system of potable water pumps and
distribution lines and all appurtenances thereto owned and operated by Cary in
order to provide potable water utility services to its customers, as the same
may be extended or modified from time to time.
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j. Credits – Financial credits for surplus materials, sales taxes, court awards,
payments for water supplied to others, or any other financial credits arising
related to the operation or construction of the Facilities.
k. Current Expenses – Expenses incurred by the Lead Agency for the
administration, management, operation, maintenance and repair of Facilities,
as determined in accordance with generally accepted accounting principles,
except as expressly modified by this definition, including, but not limited to:
i. all ordinary and usual expenses of operation, maintenance and repair,
which may include expenses not annually recurring,
ii. direct administrative expenses,
iii. salaries and other compensation,
iv. operating lease payments,
v. payments to any pension or retirement plan or plans properly
chargeable to the Facilities,
vi. insurance premiums and expenses,
vii. legal, engineering and architectural expenses relating to the operation,
maintenance or repair of the CATWF or Other Components,
viii. costs for contracts with service providers such as engineers or attorneys
for the development or updates of this Agreement or other agreements
relating to the CATWF and Other Components, and
ix. any other similar-type current expenses required to be paid with respect
to the CATWF or Other Components;
Current Expenses shall not include:
i. any reserves for extraordinary replacements or repairs, and
ii. any allowance for depreciation.
iii. Expenses described in this subsection do not include compensation or
benefits for full time employees of Apex or Cary.
l. Delivery Points – The Apex Delivery Points and the Cary Delivery Points.
m. Facilities – The jointly owned CATWF and Other Components (including all
other related ancillary facilities needed to deliver treated drinking water to the
Delivery Points). The Facilities and their general locations are identified in
Exhibit A.
n. Fixed Current Expenses – That portion of the Current Expenses of the
Facilities for a given period of time that would remain constant regardless of
the quantity, quality or characteristics of the water supplied or conveyed during
that period. Examples of Fixed Current Expenses include, but are not limited
to, administrative expenses, salaries and other compensation, operating lease
payments, insurance premiums and expenses and fees, Jordan Lake water
supply storage Allocation payments, and expenses incurred in maintaining and
submitting reports for permits after their initial issuance for the operation of
the Facilities.
o. IBT – Interbasin Transfer as defined by G.S. 143-215.22G and G.S. 143215.22L.
p. Interconnection Points – Points at which the Apex and Cary Distribution
Systems are connected (Exhibit B).
q. Lead Agency – The Town of Cary acting in its capacity as the lead agent for
purposes of managing the planning, design, permitting, construction, operation
and maintenance of the Facilities.
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r. Original Agreement – The Agreement dated April 26, 1988, regarding the
ownership and operation of the CAWTF, and defining Utility Service Areas, as
amended January 26, 1989; August 1, 1995; August 3, 1999; April 5, 2000;
and December 20, 2011.
s. Other Components – The jointly owned raw water intake and transmission
facilities that deliver water from Jordan Lake to CATWF, and all other jointly
owned ancillary facilities, appurtenances, land, and interests in land that are
necessary to deliver water to the Delivery Points, but are not the CAWTF.
t. Ownership Share – The portion, expressed as a percentage, of the CATWF or
an Other Component owned by a Party to this Agreement, generally applicable
to land or an interest in land, facilities built on that land or interest in land, and
hydraulic capacity of that CATWF or Other Component, unless otherwise
stated herein.
u. Permits – Permits, certificates or other regulatory instruments required to use,
modify or expand the Facilities including, but not limited to, Public Water
Supply Operating Permit, Laboratory Certification, Jordan Lake Allocation
contract, and IBT requirements and certificates.
v. Service Area – Area in which water is supplied or planned to be supplied by
either Cary or Apex and as defined pursuant to Apex Ordinance No. 20041207-07 and Cary Ordinance No. O-2005-01, An Ordinance Revising A Utility
Service And Annexation Agreement Between The Town of Apex, North
Carolina and The Town of Cary, North Carolina For the Boundary Line
Between These Two Municipalities, as may be amended from time to time.
w. Variable Current Expenses – That portion of the Current Expenses of the
Facilities for a given period of time that varies based upon the quantity, quality
or characteristics of the water withdrawn, treated or conveyed during that
period. Examples of Variable Current Expenses include, but are not limited to,
electricity costs and chemical costs.
x. Water Shortage Response Plan – As required of each of Cary and Apex by the
state of North Carolina.
Section 1.3. Rules of Interpretation.
a. Words of the masculine gender shall be deemed and construed to include
correlative words of the feminine and neuter genders. Unless the context shall
otherwise indicate, words used herein shall include the plural as well as the
singular number.
b. References to particular articles or sections are references to articles or sections
of this Agreement unless some other reference is indicated.
c. References to specific sections or chapters of the General Statutes of North
Carolina or to specific legislative acts are intended to be references to these
sections, chapters or acts as amended and as they may be amended from time to
time by the General Assembly of North Carolina, or any successor statute.
Section 1.4. Previous Agreements. On the Commencement Date, this Agreement will
supersede and terminate the Original Agreement.
Section 1.5 Utility Service Area. An Ordinance Revising A Utility Service And
Annexation Agreement Between The Town of Apex, North Carolina and The Town of Cary,
North Carolina For the Boundary Line Between These Two Municipalities (Apex Ordinance
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No. 2004-1207-07 and Cary Ordinance No. O-2005-01), by its terms superseded and replaced
Utility Service Areas defined in Original Agreement, and the following Resolutions:
a. Joint Resolution of the Towns of Apex and Cary Establishing Jurisdictional
Boundaries, dated January 26, 1989;
b. Joint Resolution of the Towns of Cary and Apex Establishing Jurisdictional
Boundaries, dated August 3, 1999; and
c. Joint Resolution of the Towns of Cary and Apex Establishing Jurisdictional
Boundaries, dated April 5, 2000;
and such Resolutions are superseded and terminated.
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Section 2.1. Allocation of Costs in General.
a. It is the intent of the Parties to allocate the Capital Costs, Credits, and Current
Expenses of the Facilities based on the Parties’ respective Ownership Share of
Facilities, except where described otherwise.
b. Cary, as the Lead Agency, will establish such record keeping and accounting
systems as shall be necessary to enable it, as near as shall be practicable, to
account properly for all Capital Costs, Credits, and Current Expenses of the
Facilities, and, as near as shall be practicable, to properly identify and
categorize the Current Expenses of the Facilities as Fixed Current Expenses
and Variable Current Expenses.
c. Apex may conduct such reasonable inspections and reviews as Apex deems
necessary to assure that all Capital Costs, Credits, and Current Expenses are
properly allocated as provided in this Agreement.
Section 2.2. Capital Costs, Credits, and Fixed Current Expenses. Capital Costs,
Credits, and Fixed Current Expenses shall be allocated to and borne by Cary and Apex in
accordance with their respective Ownership Shares at the time the Capital Cost, the Credit, or
the Fixed Current Expense is incurred by the Lead Agency.
Section 2.3. Variable Current Expenses. The Variable Current Expenses shall be
allocated to and borne by Cary and Apex in accordance with their proportionate use of the
Facilities’ Capacity that results in the incurrence of the Variable Current Expense. The
proportionate use of Facilities’ Capacity will be measured by the Lead Agency as the
percentage of the total volume of water produced delivered to each Party at the Delivery
Points.
Section 2.4. Billing. Cary, as the Lead Agency, will invoice Apex monthly for its
share of Capital Costs, Current Expenses, and any special assessments as provided in Section
3.3.
Section 2.5. Payment. Within 30 days of receipt of the invoice, Apex shall make
payment in the amount of the invoice to the Lead Agency. If Apex disagrees with any expense
allocated to it, it may notify the Lead Agency of the disagreement and request a review and
that an adjustment be made, but shall make the required payment to the Lead Agency pending
the resolution of the disagreement.
Section 2.6. Interest. Interest shall be charged on any unpaid balance at the rate of
0.5% per month beginning with the second monthly invoice following (that is, approximately
60 days after) the month in which the unpaid amount was billed. Adjustments will not be
made on interest amounts.
Section 2.7. Annual Audit. The Lead Agency will arrange for an independent
accounting firm, which may be the independent accounting firm that audits the books and
records of the Lead Agency, to review the books and records for the Facilities and provide a
report that shall indicate whether the Capital Costs and Current Expenses allocated to each
Party during the prior fiscal year are in accordance with generally accepted accounting
2017 Cary/Apex Water Treatment Facility Agreement
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Section 2.8. No Obligation to Levy Taxes. No provision of this Agreement shall
obligate Cary or Apex, whether expressly or by implication, to levy taxes either to make
payments falling due hereunder or to pay any judgment entered against it as a result of its
breach of this Agreement. Cary covenants with Apex that it will operate the Cary Distribution
System, and Apex covenants with Cary that it will operate the Apex Distribution System, so
that in each case the respective system will generate revenues sufficient to meets its
obligations under this Agreement (in addition to any other obligations payable from such
revenues) to the extent funds are not otherwise available for such purpose.
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Section 3.1. Facilities Water Supply Capacity.
a. Generally, each Party is entitled to a percentage of the water producing
Capacity of the Facilities that is equal to its Ownership Share.
b. Exhibit A shows the general location of the Facilities. Facilities include the
components listed in Table 1 and all ancillary facilities and appurtenances,
some of which are located on real property owned jointly by the Parties and
some on jointly owned easements in real property.
c. Each Party’s Ownership Share is as follows.
i. Cary – 77%
ii. Apex – 23%
Section 3.2. Facilities Capacities. Table 1 lists 2014 Capacities, as well as the
Capacities resulting from the CAWTF expansion (referred to as “Phase III Expansion”),
which is under construction by the Lead Agency with expected completion in 2017. While
components of the Facilities have specific design Capacities as shown in Table 1, if Lead
Agency ever determines that actual Capacity is different from the Capacity shown in Table 1,
then the actual Capacity will control and Ownership Shares will be applied to the actual
Capacity.
Table 1. Facilities 2014 and Phase III Expansion Capacities
2014 Capacity or Size Phase III Expanded Capacity or Size
Aeration Facility
None
2 ResMix units
Raw Water Intake
47 mgd
82 mgd
Structure (maximum day)
Raw Water Pump Station
41.5 mgd
63 mgd
(maximum day)
Raw Water Pipeline(s)
 Parallel 30 Parallel 54-inch/42-inch lines
inch/42-inch lines
(1,200 ft)
(32,000 ft)
 Parallel 30-inch & (2) 42-inch
lines (26,300 ft)
 54-inch line (1,800
ft)
 Diverging sets of lines meet at
plant entry
o Parallel 30-inch/42-inch
lines (4,300 ft), 54-inch
line (1,800 ft)
o 48-inch line (5,500 ft)
Cary/Apex Water
40 mgd
56 mgd
Treatment Facility/ High
Service Pump Station
(maximum day)
Finished Water Pipeline(s)
Parallel 30-inch/42Parallel 30-inch/42-inch lines (14,000
inch lines (14,000 ft)
ft)
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ARTICLE 3
ENTITLEMENTS TO CAPACITY

Section 3.3. Future Modification or Expansion. Following the Phase III Expansion,
the Capacity of Facilities may be further modified or expanded as follows:
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a. Modifications that are deemed necessary by the Lead Agency in order to
maintain or improve regulatory compliance, operational functions, or design
Capacity may be undertaken by the Lead Agency with costs shared according
to Section 2.2. Any resulting increase in Capacity of Facilities shall be
allocated in accordance with each Party’s Ownership Share.
b. Major modifications or expansions, such as increasing the CAWTF Capacity
up to 72 mgd with associated expansion of Other Components, will be
undertaken by the Lead Agency upon approval by the Advisory Committee.
Any costs and expenses and any resulting increase in Capacity shall be
allocated in accordance with each Party’s Ownership Share.
c. Either Apex or Cary may modify or expand the Capacity of Facilities without
amendment to this Agreement, as follows:
i. If Apex desires a modification or expansion, Apex shall notify Cary in a
duly authorized writing of its request. Upon receipt of such request, Cary
will develop, as promptly as reasonably possible, the plans and
specifications required for the modification or expansion and will notify
Apex of the expected cost and the basis therefore. If Apex desires to
proceed with implementation of the modification or expansion, Apex shall
notify Cary in a duly authorized writing of its intent to proceed. Upon
receipt of such request, Cary will proceed to implement the modification or
expansion.
ii. If Cary desires a modification or expansion, Cary will notify Apex in a
duly authorized writing of its request and proceed to develop the plans and
specifications required for the modification or expansion. If Cary desires to
proceed with implementation of the modification or expansion, Cary shall
notify Apex in a duly authorized writing and proceed to implement the
modification or expansion.
iii. The Party requesting the modification or expansion shall be responsible for
all costs incurred by Cary in developing plans and specifications,
regardless of whether the proposed modification or expansion proceeds and
the other Party will have no liability therefore. If the modification or
expansion proceeds, the Party requesting the modification or expansion
shall pay all the Capital Costs of the modification or expansion to the
Facilities and the other Party will have no liability therefore.
iv. Upon completion of such modification or expansion, the Party that
requested and paid for the modification or expansion shall be solely
entitled to the increased Capacity resulting therefrom, and any change in
the Ownership Shares shall be determined and documented in a Letter of
Agreement signed by the Town Manager of Cary and the Town Manager
of Apex. Thereafter, except as hereinafter provided, the Current Expenses
for the operation of the Facilities shall be allocated based upon the new
Ownership Shares. If the expansion of the Facilities’ Capacity results in an
increase in the overall Current Expenses such that an allocation based
solely upon the Ownership Shares does not result in a fair sharing of the
Current Expenses following the expansion (e.g., the increase in Capacity
results in a higher per unit Current Expense charge than would have been
the case without the increase), Cary shall impose a special assessment on
the Party requiring the increase in Capacity in order to allocate the Current
2017 Cary/Apex Water Treatment Facility Agreement
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Expenses following the increase in Capacity more fairly in accordance with
generally accepted accounting principles.
v. Notwithstanding the foregoing, in the event that a modification or
expansion of the Capacity of any of the Facilities is undertaken pursuant to
this Section 3.3(c), and in connection therewith Cary as the Lead Agency
determines that other non-expansion modifications to the existing Facilities
should be installed at the same time, then Cary may cause the installation at
that time and the costs of the additions and modifications shall be allocated
as provided in Section 3.1 (based upon Ownership Shares prior to the
increase in Capacity). In such case, Cary shall allocate the costs of the
expansion and modification project so that the Party requesting the
expansion bears the Capital Costs of the expansion, and Cary and Apex
bear the cost of the improvements and modifications to the existing
Facilities in accordance with their Ownership Shares.
d. Any other modifications or expansions, including expansions other than as
provided in Section 3.3(c), that would result in any change in Ownership
Shares, will require prior written amendment to this Agreement. In such event,
the Capital Costs of the improvements and the Current Expenses from
operations after the installation of the improvements shall be allocated as set
forth in the amendment hereto.
e. In all events, Cary will be responsible for the supervision of all design,
construction, acquisition and installation of the modification or expansion, and
will endeavor to minimize disruptions in the operation of the Facilities.
Section 3.4. Use of Capacity of the Other Party.
a. To the extent that a Party has surplus Capacity resulting from its Ownership
Share in Facilities available to it (“Owning Party”), the other Party (“Using
Party”) may pay for, use and sell water from the Owning Party’s Capacity
provided such use of or sale of water does not infringe upon the Owning
Party’s ability to meet the water demands of its customers. Such use will be by
Letter of Agreement, signed by the Town Manager of each Party, specifying
the surplus Capacity, the amount to be paid, and the duration of use of such
Capacity of the Owning Party.
b. In the event Using Party is using Owning Party’s Capacity and the Owning
Party reasonably and in good faith determines that it is not able to meet the
water demands of its customers, Owning Party shall provide written notice to
the Using Party that its ability to meet the demands of its customers has been
infringed upon (“Infringement Notice”). Such Infringement Notice may be
sent whenever the Owning Party experiences such occurrences as water quality
concerns, undesirable hydraulic conditions, unsatisfactory pressure, pressure
fluctuation, and other conditions or occurrences that affect or may affect its
ability to meet the demands of its customers. Upon receipt of such
Infringement Notice, Using Party will discontinue use of Owning Party’s
Capacity within 24 hours or as soon as is otherwise practical and is agreed to in
writing by Owning Party.
c. Notwithstanding the terms for cost sharing in Article 2, during any month
when one Party uses part of the other Party’s Capacity, all expenses related to
salaries and other personnel expenses will be billed to the Using Party as
Variable Current Expenses.
2017 Cary/Apex Water Treatment Facility Agreement
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Section 3.5 Sale of Capacity.
a. Cary and Apex agree that both have the right to benefit from any sale of
Capacity (which may also refer to any sale of the right to use Capacity without
transferring ownership of Capacity) of the CAWTF or Other Components to a
third party to the extent they determine to participate in the sale. In the event
that Cary or Apex are offered the opportunity by another entity to sell to such
entity some portion of the Capacity to which it is entitled by Ownership Share,
the Party receiving the offer of such opportunity shall notify the other Party.
b. If both Apex and Cary wish to participate in the sale of Capacity of the
CAWTF and/or some Other Component (which may also refer to any sale of
the right to use Capacity without transferring ownership of Capacity), then an
agreement will be prepared between and among the third party buying
Capacity, Apex and Cary. In addition to such provisions as the Parties shall
agree upon, such agreement shall contain provisions to the effect that:
i. The sale of Capacity will be shared by Cary and Apex;
ii. Revenues from the sale of the Capacity will be equitably allocated to the
components of the Facility utilized to deliver the Capacity and shared
between Apex and Cary in accordance with their Ownership Shares of the
components of the Facility utilized;
iii. Arrangements for the use of the Capacity shall be managed by Cary as the
Lead Agency;
iv. Costs incurred in implementing the use of the Capacity will be equitably
allocated to the component of the Facility utilized to deliver the Capacity
and shared between Apex and Cary in accordance with their Ownership
Shares;
v. Operational details of providing water will be dependent on connection
points and will be specified in the agreement; and
vi. Such other operational details as necessary.
c. If a third party that is a governmental entity or a non-profit corporation that has
a public water operation located in Chatham, Durham Orange, or Wake
Counties (“Third Party”) proposes to purchase Capacity from Cary or Apex
(“Proposed Seller”) and the other Party to this Agreement does not choose to
participate in the sale as contemplated by subsections a. and b., then the Party
desiring to make such a sale (“Proposed Seller”) shall first offer to sell the
capacity to the other Party (“Proposed Buyer”) at a price that is the lesser of (1)
the proposed sale price of the Capacity to the Third Party or (2) an amount
sufficient for the Proposed Seller to recover its Capital Cost investment in the
component of the Facility for which the Capacity is being sold for the period
that the Capacity is being sold. If the Proposed Buyer elects to purchase the
Capacity, then the Capacity shall be so sold for the purchase price described
above. During the time the Capacity is sold to the Proposed Buyer, the
Proposed Buyer shall be responsible for the Current Expenses allocable to the
Capacity of the component of the Facilities so sold.
d. If the other Party does not purchase the Capacity as described in c. above, then
the Proposed Seller may sell such Capacity to the Third Party (as defined in c.
above) at the price described above. If such a sale to Third Party occurs:
i. The Capacity so sold will be solely from the Ownership Share of the
Proposed Seller;
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ii. The sale may only be made if the sale will not infringe on the ability of the
other Party to use its full Ownership Share in the Facilities or otherwise
meet the demands of its customers; and
iii. The Proposed Seller shall be responsible for the performance of its
payment and other obligations hereunder as if such sale had not occurred
(although it may have such rights and actions against the Third Party as
shall be negotiated between the Proposed Seller and the Third Party).
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Section 4.1. Sale of Water to Others. The Parties may sell water to another person or
entity (“Third Party”) on a regular basis (Mutual Aid water supply is described in Article 10).
Section 4.2. Sale of Water by Both Cary and Apex. Cary and Apex both have the
right to benefit from any sale of water to Third Parties to the extent they determine to
participate in the sale. In the event that Cary or Apex are offered the opportunity by a Third
Party to sell to that Third Party some portion of the water to which Cary or Apex is entitled,
the Party receiving the offer shall notify the other Party. If both Apex and Cary wish to
participate in the sale of water, then an agreement will be prepared among the Third Party,
Apex and Cary. In addition to such provisions as the Parties shall agree upon, such agreement
shall contain provisions to the effect that:
a. Allocation (if needed) and Facilities Capacity needed to provide the Third
Party with water will be jointly provided by Cary and Apex according to their
Ownership Shares.
b. Costs and revenues related to such Third Party sale will be managed by the
Lead Agency and shared between Cary and Apex; any fixed regular payments
shall be credited according to the Facilities Ownership Shares and any
payments based on variable volume provided will offset Variable Current
Expenses.
c. Operational details of providing water will be dependent on connection points
and will be specified in the agreement with the Third Party.
Section 4.3. Sale of Water by Either Cary or Apex. If either Party does not wish to
participate in the sale of water and the other Party (for purposes of this Section 4.3 “Selling
Party”) can provide water to the Third Party directly or indirectly from Selling Party’s Water
Distribution System:
a. Allocation (if needed) and Facilities Capacity necessary for the water provided
to Third Party will be solely from Selling Party.
b. Any water use by Third Party will be deemed to be water used by Selling
Party.
c. Any Variable Current Expenses incurred by the Lead Agency related to
provision of water by the Selling Party to a Third Party will be tracked
monthly, subtracted from the Variable Current Expenses before costs are split
according to Article 2, and allocated solely to the Selling Party.
d. Selling Party shall not sell water to a Third Party at any time if such sale would
infringe on the ability of the other non-selling Party to use its full Ownership
Share in the Facilities or otherwise meet the demands of its customers (e.g.,
unsatisfactory pressure). Any agreement between Selling Party and a Third
Party shall have a condition to this effect and a provision permitting
termination of the sale of water upon 24 hours notice.
Section 4.4. Sale of Water by Separate Agreement. None of the provisions in this
Article shall prevent Cary and Apex from jointly entering into a separate agreement or
amending this Agreement to allow for sale of water to any person or entity under different
terms and conditions than those in this Article.
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Section 5.1. Day-to-Day Operation. Cary as the Lead Agency shall be solely
responsible for and entitled to manage and implement the day-to-day operations of the
Facilities. Cary will operate the Facilities in an efficient and economical manner, maintain the
properties constituting the Facilities in good repair and in sound operating condition for so
long as the same are necessary for the operation of the Facilities, and comply with all valid
acts, rules, regulations, orders and directions of any legislative, executive, administrative or
judicial body that are applicable to the Facilities. In carrying out this obligation, the standards
for quality and costs that Cary applies will be comparable to the standards for quality and
costs Cary applies to its other utility assets that are not jointly owned, and Cary will use due
diligence in carrying out the operation of the Facilities. No other warranties, whether express
or implied, are made with regards to Cary’s operations of the Facilities.
Section 5.2. Potable Water Delivery. As Lead Agency, Cary will operate the Facilities
so that the Facilities will deliver potable water meeting the requirements of this Agreement to
the Delivery Points. In carrying out such operations, Cary will not interrupt or suspend water
treatment service except in cases of crisis, extreme emergency, force majeure, or court order.
In the event of a crisis, extreme emergency or force majeure, Cary may operate the Facilities
in the manner it determines is best for the protection of the public health, safety and welfare,
and for the protection of the environment. Cary will immediately inform Apex regarding any
situations or actions that could affect the flow of potable water to the Apex Distribution
System. Apex will immediately inform Cary regarding any situations or actions that could
affect the flow of potable water to the Cary Distribution System.
Section 5.3. Retaining Consultants. Except as provided in Article 6, Cary as the Lead
Agency shall have sole responsibility for determining whether outside consultants and
advisors or legal representatives will be retained to render services with respect to the
Facilities and in determining which consultants, advisors or legal representatives will be
retained. Nothing in this Agreement shall prevent Apex from retaining any consultant,
advisors or legal representatives at its sole expense to advise it as to matters related to the
Facilities. Additionally, Apex will be entitled to full access, at reasonable times and in a
reasonable manner, to the Facilities, and documents related thereto, to review, observe or
investigate any aspect of the operation of such Facilities. Apex will be entitled to access, at
reasonable times and in a reasonable manner, to the consultants, advisors and legal
representatives retained by Cary.
Section 5.4. Permits. Cary represents that it has received or will receive all permits,
licenses, and authorizations necessary from the United States of America, the State of North
Carolina, and any department or agency of either, to operate the Facilities and to deliver
potable water. Cary is authorized to take all actions as are in its control to maintain all such
permits necessary for the lawful operation of the Facilities in full force and effect for the term
hereof. Apex shall cooperate with Cary in taking any actions required to maintain such
permits. Apex and Cary both represent that they have received or will receive all permits,
licenses, and authorizations necessary to operate their respective Distribution Systems.
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Section 6.1. Duties of Cary as Lead Agency. In addition to the other provisions of this
Agreement, Cary, in its role as Lead Agency, agrees with respect to the Facilities that it will,
in accordance with this Agreement:
a. Manage, operate and maintain the Facilities.
b. Provide all administrative and executive management of Facilities.
c. Manage planning, designing, permitting and constructing improvements,
modifications, and expansions of Facilities.
d. Account for revenue and expenditures, track costs for the planning, permitting,
design, construction, maintenance and operation of the Facilities, allocate such
revenues and expenditures between Cary and Apex in accordance with this
Agreement, report such allocations to Apex, and invoice Apex for its share of the
costs.
e. Determine the scope for, solicit proposals from, and contract with and pay service
providers to perform work for the planning, permitting, design, construction,
maintenance, and operation of the Facilities.
f. Obtain permits for Facilities and manage compliance with regulatory
requirements.
g. Keep Apex informed of the status of construction, management, maintenance and
operations, and provide opportunities for input from the town staff of Apex as
determined by Cary or upon request of Apex.
Section 6.2. Mutual Interests. In carrying out its role as Lead Agency, Cary will
endeavor to act in the best mutual interests of Apex and Cary as partners in the undertaking
that is the subject of this Agreement.
Section 6.3. Duties of Apex. Apex shall cooperate with Cary in carrying out its duties
as Lead Agency and will endeavor to act in the best mutual interests of Apex and Cary as
partners in the undertaking that is the subject of this Agreement.
Section 6.4. Water Distribution Systems. Each Party is solely responsible for
management of its own Distribution System once water passes from the Delivery Points into
the Apex or Cary Distribution System, respectively, including but not limited to, management
of water quality, permit compliance, and billing customers for water use.
Section 6.5. Advisory Committee. An Advisory Committee, consisting of the Mayor
of Cary, Mayor of Apex, Town Manager of Cary and Town Manager of Apex, or their
designees, will meet at least annually, or upon request of either Party, to:
a. Recommend an annual budget for each upcoming fiscal year.
b. Advise the Lead Agency on policy matters, which may include moving forward
with major Facilities modification or expansion as described in Article 3.
c. Based on recommendations by the Lead Agency, recommend selection of
independent consultants and contractors for contracts exceeding $430,000 for
study, design or other consultants, or exceeding $4,300,000 for construction or
equipment. Upon approval of such selection recommendations by the Advisory
Committee, the Lead Agency will proceed with its own contract approval process
for the selected consultant or contractor.
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Section 6.6. Water Resources Planning and Management. Cary and Apex will
continue to work together to plan for future water supply needs and participate in regional
planning activities, such as the Jordan Lake Partnership (or a similar group if re-formed to be
broader in membership, as is anticipated). Both parties acknowledge the need to encourage
customers to use water wisely and recognize the value of having consistent water use
messages and Water Shortage Response Plans so that customers in adjacent water supply
service areas receive consistent information.
Section 6.7. Participation in Regional Water Resources Organizations. As the Lead
Agency Cary will, at its discretion, participate in and/or join regional organizations that
conduct activities related to water resources affecting Jordan Lake or any of the water sources
that may provide water to Cary and Apex under mutual aid agreements. At Cary’s request, to
best represent the Towns’ mutual water resources interests, Apex will consider participating
in and/or joining such organizations. If Cary joins on behalf of both towns, then any costs will
be shared accordingly as Current Expenses. If both towns join, costs to each town will be
borne independently. Such organizations may include, but not be limited to, the Jordan Lake
Partnership, the Upper Cape Fear River Basin Association, and the Triangle Area Water
Supply Monitoring Project.
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d. Any recommendations made by the Advisory Committee shall be based on a vote
of the Mayors and will be made on the basis of one vote per Town. In the absence
of a Mayor, the Town Manager may vote. Apex and Cary shall be entitled to vote
with respect to any matters regarding the Facilities.

Page 17 of 28

Packet Pg. 793
789

6.2.a
4.1

Section 7.1. Financing. Each of Cary and Apex shall be responsible for obtaining its
own financing of its respective share of the Capital Costs and Current Expenses of the
Facilities. Each Party shall be responsible for determining the method of financing it will
pursue, whether by expenditure of legally available funds, general obligation bonds, revenue
bonds, installment contract financing, special obligation bonds or otherwise. Cary and Apex
will cooperate generally in assisting the other in arranging their financings.
Cary and Apex acknowledge that each of them intends to finance a portion of its share
of the costs of the Facilities with obligations the interest on which is not included in the gross
income of the owners thereof for purposes of federal income taxation. Each of Cary and
Apex covenants with the other that it will not take any action with respect to its ownership
interest in the Facilities and its use of the Capacity thereof that would jeopardize the federal
income tax treatment of interest on obligations the other issues to finance its share of costs of
the Facilities. Each of Cary and Apex agree to provide to the other such certifications and
other instruments as may be reasonably requested to evidence compliance with this covenant
in connection with the issuance by the other of debt or similar obligations for such costs.
Section 7.2 Ownership of Property.
a. Ownership of the Facilities shall be held jointly by Apex and Cary based upon
their respective Ownership Shares as provided in Article 3. In each case, such
ownership shall include ownership of all real property and interests therein
(including easements in real property) and personal property. All ownership shall
be as Tenants-in-Common. Initially, the percentage of ownership of Cary and
Apex in the respective Facilities shall be based upon the Ownership Shares set
forth in Section 3.1.
b. Cary and Apex each waives any and all rights to partition the jointly owned real
property for a period ending June 30, 2065. This provision shall survive the
termination of this Agreement should the Agreement terminate for any reason
before June 30, 2065.
c. In the event that the Ownership Shares of Cary or Apex set forth in Section 3.1
change in accordance with Sections 3.2, 3.3 or 3.5 the Parties agree to convey
among each other such percentage of their ownership interest such that the
ownership interest in the real property associated with the Facilities is
commensurate with each Party’s Ownership Share of the Facilities. The Parties
further agree to execute and deliver such deeds of conveyances or other
instruments as shall be necessary in order that the percentage ownership of the real
property reflects the agreed upon Ownership Shares described in this Section 7.2.
Compensation will be made for changes in land ownership or interests (exclusive
of improvements thereto) based on the original cost of the real property which the
Parties agree was $375,000.
d. Each Party is authorized to grant such mortgages, security interests, liens or other
encumbrances with respect to its ownership interest (and solely its ownership
interest) in the Facilities or the revenues thereof or income therefrom in connection
with its arranging for financing of its share of the costs hereunder. Any such
mortgage or other security interest shall be made expressly subject to the rights of
the other Party, including the waiver of the right of partition affirmed in this
section. The instrument creating the mortgage or other lien upon Cary’s or Apex’s
2017 Cary/Apex Water Treatment Facility Agreement

Attachment: A-ProposedMinutes
CAWTFAcceptance:
2017 Agreement
Minutes
(2327
of :Mar
2017
30,Cary/Apex
2017 6:30 Water
PM (Consent
Treatment
Agenda)
Facility Agreement with Apex)

ARTICLE 7
FINANCING; OWNERSHIP OF FACILITIES

Page 18 of 28

Packet Pg. 794
790

6.2.a
4.1

Section 7.3. Use of Jointly Owned Property. Each of Apex and Cary, as a joint owner
of the real property, may make use of the real property for purposes of facilitating the
operation of the Apex Distribution System or the Cary Distribution System, as the case may
be, provided, however, that no such use shall impede or disrupt the current or future operation
of the Facilities. Such use of the real property may include utilizing unused areas of the real
property for temporary storage, the installation of pumps and mains and lines that are part of
each Party’s Distribution System, and use of unused areas for training purposes. Cary, as Lead
Agency, shall be responsible for determining whether any such use disrupts the operation of
the Facilities.
Section 7.4. Annual Funding. Cary and Apex will include their cost shares, as
recommended by the Advisory Committee, in their respective annual budgets. No contracts
awarded by the Lead Agency above the amounts in Section 6.5 that were not in the approved
annual budget will be binding upon Apex until monies are approved by the Apex Town
Council.
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interest in the property shall provide that upon the occurrence of any foreclosure or
similar succession to ownership by a new party, the new owner will enter into an
agreement with the remaining Parties to this agreement to carry out the obligations
under this agreement of the Party selling or otherwise disposing of its interest.
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Section 8.1. Current Allocation. The Parties jointly hold a water supply Allocation
from the State of North Carolina for 32 percent of the water supply storage in Jordan Lake, of
which 73.4 percent of that total Allocation is assigned to Cary and 26.6 percent of that total
Allocation is assigned to Apex. Table 2 shows the historic Allocations and how they have
been shared. While the current safe yield of the total water supply storage is estimated at 100
mgd, the Parties recognize that the Allocations are granted as a percentage of the water supply
storage, so the percentages listed in Table 2 govern each Party’s Allocation and take
precedence over the current estimated safe yield.
Table 2. Cary and Apex Jordan Lake Allocations
Total
Cary Portion
Apex Portion
Cary/Apex Incremental
Resulting
Incremental
Resulting
Allocation
Total
Total
Original
12%
77%
77%
23%
23%
(1993)
(12 mgd)
(9.24 mgd) (9.24 mgd) (2.76 mgd) (2.76 mgd)
Round 1
16 %
77%
77%
23%
23%
(1996)
(16 mgd)
(3.08 mgd) (12.32 mgd) (0.92 mgd) (3.68 mgd)
Round 2
21%
77%
77%
23%
23%
(2001)
(21 mgd)
(3.85 mgd) (16.17 mgd) (1.15 mgd) (4.83 mgd)
Round 3
32%
66.6%
73.4%
33.4%
26.6%
(2002)
(32 mgd)
(7.33 mgd) (23.5 mgd) (3.67 mgd)
(8.5 mgd)
Section 8.2. Round 3 Payment. The Parties recognize that since the Round 3
Allocation in 2002 and continuing through the payment to the state for calendar year 2012,
Cary continued billing Apex for 23 percent of all Allocation costs without accounting for
Apex’s larger share of the Round 3 incremental Allocation. Within 30 days of the date on
which Cary and Apex enter into this Agreement, Apex shall pay Cary $88,190.05 for the
difference in what was billed and what should have been billed by Cary. This amount is the
sum of i) the incremental Round 3 Allocation capital payments (33.4% instead of 23% of
$766,611.60) and ii) the O&M and Administration payments (26.6% instead of 23% of
$235,067.83).
Section 8.3. Round 4 and Future Allocations. The Parties are participating with other
members of the Jordan Lake Partnership in Round 4 of the Jordan Lake water supply storage
Allocation process and submitted a final application in November 2014 to increase the joint
Cary/Apex Allocation from 32 % (32 mgd) to 46.2 % (46.2 mgd) as shown in Table 3. Of the
requested increase, 3.5 % or 3.5 mgd represents transfer of the existing Wake County (for
RTP South) 3.5% Allocation to Cary, and 3.5 % or 3.5 mgd represents the existing Town of
Morrisville Allocation managed by Cary under separate agreement. The final Round 4
Allocations, as well as any future incremental Allocation(s) granted will be documented by
updating Table 2 in a Letter of Agreement signed by the Town Manager of Cary and the
Town Manager of Apex.

2017 Cary/Apex Water Treatment Facility Agreement

Attachment: A-ProposedMinutes
CAWTFAcceptance:
2017 Agreement
Minutes
(2327
of :Mar
2017
30,Cary/Apex
2017 6:30 Water
PM (Consent
Treatment
Agenda)
Facility Agreement with Apex)

ARTICLE 8
JORDAN LAKE ALLOCATION

Page 20 of 28

Packet Pg. 796
792

Table 3. Cary and Apex Jordan Lake Round 4 Draft Allocation Application Amounts
Total
Cary Portion
Apex Portion
Cary/Apex Incremental
Transfer from
Resulting Incremental Resulting
Allocation
Wake County
Total
Total
and Managed
for Morrisville
46.2%
70.8%
7.0%
77%
29.2%
23%
(46.2 mgd)
(5.1 mgd)
(7.0 mgd)
(35.6 mgd)
(2.1 mgd)
(10.6 mgd)

Section 8.4. Allocation Contract Conditions. Each Party shall maintain compliance
with applicable conditions in the current and any future Allocation contracts with the state.
Cary shall prepare and submit reports required by the state; Apex shall supply any data
needed regarding Apex activities for such reports.
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Section 9.1. Interbasin Transfer Certificate. The Parties jointly hold an Interbasin
Transfer Certificate granted by the State of North Carolina on March 12, 2015.
Section 9.2. Compliance Management.
a. The Lead Agency will manage the regulatory tasks associated with certificate
modification, management and reporting.
b. Cary and Apex will each maintain compliance with applicable programmatic
conditions in the 2015 IBT Certificate, including any future amendments or
modifications made to the jointly held 2015 IBT Certificate or replacement
certificate.
Section 9.3. Costs of Management.
a. Costs of management and compliance, including, but not limited to, hiring, will be
treated as Fixed Current Expenses.
b. Compliance with the operational aspects of the 2015 IBT Certificate, including
compliance with any future amendments or modifications of the 2015 IBT
Certificate or any replacement certificate, that vary depending on the amount of
water being produced and used, including, but not limited to, any mutual aid water
purchase costs from other water supply providers, will generally be treated as
Variable Current Expenses.
c. Each Party shall be wholly responsible for any and all costs associated with
improvements or modifications made to facilities solely owned by that Party to
comply with current or future requirements related to the 2015 IBT Certificate or
any replacement certificate.
Section 9.4. Certificate Modification. If any 2015 IBT Certificate amendment,
modification or replacement results in any change in the responsibilities of Cary and Apex,
such responsibilities will be documented in a Letter of Agreement signed by the Town
Manager of Cary and the Town Manager of Apex.
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Section 10.1. Mutual Aid between Cary and Apex. Both Parties agree to provide
water to the other upon request, on a mutual aid basis, at one or more of the Interconnection
Points shown in Exhibit B, as long as providing such water supply will not infringe upon the
providing Party’s ability to meet the water demands of its own customers. For billing and
payment purposes, at the sole discretion of the providing Party any water provided at the
Interconnection Points may be counted as water entering the receiving Party’s Distribution
System from Facilities, and deducted from the amount delivered from Facilities to the
providing Party’s system at the Delivery Points. The ownership and maintenance
responsibilities of each Interconnection Point shall be shared jointly by Apex and Cary based
upon their respective Ownership Shares as provided in Article 3
Section 10.2. Mutual Aid with Other Jurisdictions. Either Party may enter into mutual
aid agreements with other jurisdictions for water supply to their systems. Such mutual aid
agreements may be long-term agreements, but shall address only the supply of water to the
other non-party jurisdiction on a short-term basis while emergency, technical, weather-related,
or other operational conditions are being addressed by such jurisdiction. Any mutual aid
agreement shall include a provision permitting denial of mutual aid and the cessation of water
supply, and such provision can be invoked if providing such water supply will infringe upon
the other Party’s ability to meet the water demands of its customers. Any costs for mutual aid
water obtained by either Party to address issues unrelated to Facilities shall be borne solely by
that Party.
Section 10.3. Purchase for Facilities Operation. If the Lead Agency obtains water
from another jurisdiction in order to operate Facilities so that water can be delivered to both
Cary and Apex’s Distribution Systems (including maintaining compliance with the 2015 IBT
Certificate, or compliance with any future amendments or modifications of the 2015 IBT
Certificate or replacements thereof), any costs for such water obtained will be treated as a
Variable Current Expense.
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Section 11.1. Assignment. Neither Party may assign this Agreement without the
written consent of the other Party.
Section 11.2. Amendments. This Agreement may be amended by the mutual
agreement of the governing bodies of Cary and Apex.
Section 11.3. Duration and Termination. This Agreement shall be for an initial period
of approximately 30 years ending June 30, 2047. It shall continue thereafter until June 30,
2057, unless terminated by either Party by written notice to the other Party before June 30,
2042. It shall continue thereafter until June 30, 2067, unless terminated by either Party by
written notice to the other Party before June 30, 2052. On the effective date of the
termination, the terminating Party shall be paid for its share of the Facilities in accordance
with Article 3 and all rights, title and interest in said Facilities and real property or property
interest shall be conveyed to the remaining Party. The price shall be determined by an
independent appraisal by a qualified firm selected by the Parties.
Section 11.4. No Waiver of Non-Compliance with Agreement. No provision of this
Agreement shall be deemed to have been waived by a Party hereto unless such waiver shall be
in writing and executed by the same formality as this Agreement. The failure of any Party
hereto at any time to require strict performance by the other of any provision hereof shall in
no way affect the right of the other Party to thereafter enforce the same. In addition, no waiver
or acquiescence by a Party hereto of any breach of any provision hereof by the other Party
shall be taken to be a waiver of any succeeding breach of such provision or as a waiver of the
provision itself.
Section 11.5. Breach. In the event of breach of this Agreement, the Parties shall be
entitled to all such legal or equitable remedy as may be available, including specific
performance.
Section 11.6. Dispute Resolution. If any dispute or other matter arising under this
Agreement cannot be informally resolved, such dispute or other matter shall be subject to
resolution in a court of competent jurisdiction. Such disputes, or any other claims or other
controversies arising out of and between the Parties to this Agreement, shall be subject to and
decided by the appropriate general court of justice of Wake County, North Carolina.
Section 11.7. Additional Parties. Additional parties may be added to this Agreement
only by mutual agreement of Cary and Apex as evidenced by an amendment hereto.
Section 11.8. Binding Effect. This Agreement shall be binding upon and inure to the
benefit of Cary and Apex, and their respective successors and assigns. Whenever in this
Agreement either a specific Party is named or referred to, such reference shall be deemed to
include the successors or assigns thereof, and all the covenants and agreements in this
Agreement contained by or on behalf of any Party hereto shall bind and inure to the benefit of
the respective successors and assigns thereof whether so expressed or not.
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Section 11.10. Execution in Counterparts. This Agreement may be executed in any
number of counterparts, each of which shall be an original and all of which shall constitute
but one and the same instrument.
Section 11.11. Applicable Law. This Agreement shall be construed and governed in
accordance with the laws of the State of North Carolina.
Section 11.12. Notices. Unless otherwise provided, all notices shall be in writing and
shall be sent properly addressed by first class mail to the Parties at the addresses shown
below:
Town of Cary
PO Box 8005
Cary, North Carolina 27512-8005
Attention: Town Manager
With a copy to the Director of Water Resources
Town of Apex
PO Box 250
Apex, North Carolina 27502-0250
Attention: Town Manager
With a copy to the Water Resources Director
All notices shall be effective three (3) days after having been deposited, properly
addressed and postage prepaid, in the U.S. Postal Service. Any Party hereto may change the
person to whom or the address to which notices should be provided by giving notice to the
other parties of the change.

SIGNATURE PAGES FOLLOW

2017 Cary/Apex Water Treatment Facility Agreement
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Section 11.9. Severability. In the event any provision of this Agreement shall be held
invalid or unenforceable by a court of competent jurisdiction, such holding shall not
invalidate or render unenforceable any other provision hereof.

Page 25 of 28

Packet Pg. 801
797

IN WITNESS WHEREOF, the parties hereto have caused this CARY/APEX WATER
AGREEMENT to be duly executed in their corporate names by their duly authorized officers,
such CARY/APEX WATER AGREEMENT having been ratified by resolution of their
respective governing boards and spread upon their minutes, all as of the date first above
written.
TOWN OF APEX
By:
Town Manager
Date: __________________________________

This instrument has been pre-audited in the
manner required by the Local Budget and Fiscal
Control Act.
By:____________________________________
Finance Officer
Town of Apex

2017 Cary/Apex Water Treatment Facility Agreement

Attachment: A-ProposedMinutes
CAWTFAcceptance:
2017 Agreement
Minutes
(2327
of :Mar
2017
30,Cary/Apex
2017 6:30 Water
PM (Consent
Treatment
Agenda)
Facility Agreement with Apex)

6.2.a
4.1

Page 26 of 28

Packet Pg. 802
798

6.2.a
4.1

By:
Town Manager
Date: __________________________________

This instrument has been pre-audited in the
manner required by the Local Budget and Fiscal
Control Act.
By:____________________________________
Finance Officer
Town of Cary

2017 Cary/Apex Water Treatment Facility Agreement
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TOWN OF CARY
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Exhibit A. Overall location map showing all the jointly owned Facilities and defining
“Delivery Points” (where joint ownership ends and flow splits off to Cary or Apex service
areas).
1. Intake structure, pump station
2. Raw water pipeline(s)
3. CAWTF
4. Finished water pipeline(s)
5. Delivery Points
Exhibit B. Interconnection Points
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RESOLUTION
WHEREAS, Apex and Cary have jointly conducted a wide range of planning,
permitting and construction activities to meet the water supply needs of their respective
service areas since 1980; and
WHEREAS, Apex and Cary together hold a water supply allocation from the
State of North Carolina for water supply storage in B. Everett Jordan Lake (“Jordan
Lake”), of which 23.5 percent is assigned to Cary and 8.5 percent is assigned to Apex;
and
WHEREAS, Apex and Cary were jointly granted a new Interbasin Transfer
certificate from the State of North Carolina on March 12, 2015, which replaced the
previous Interbasin Transfer Certificate that had been issued jointly to Cary, Apex,
Morrisville and Wake County in 2001; and
WHEREAS, Apex and Cary entered into an Agreement dated April 26, 1988
regarding the ownership and operation of the Cary/Apex Water Treatment Facility
(“CAWTF”) which was amended January 26, 1989; August 1, 1995; August 3, 1999;
April 5, 2000; January 15, 2005; and December 20, 2011; and
WHEREAS, Apex and Cary jointly own the CAWTF which has a current
maximum day capacity of 40 million gallons per day (mgd), of which 77 percent (30.8
mgd) is owned by Cary and 23 percent (9.2 mgd) is owned by Apex; and
WHEREAS, Apex and Cary jointly own related raw water intake and transmission
facilities as well as finished water pipelines and other ancillary facilities that deliver water
to the service areas of Apex and Cary, all of which is owned 77 percent by Cary and 23
percent by Apex; and
WHEREAS, Apex and Cary have planned and designed for the expansion of the
CAWTF to a maximum day capacity of 56 mgd and have commenced with construction
of such expansion and the addition and expansion of other related water supply facilities,
all of which 77 percent will be owned by Cary and 23 percent will be owned by Apex;
and
WHEREAS, Apex and Cary desire to provide the terms pursuant to which they
may, jointly and/or separately, enter into agreements to provide untreated or treated
water to other jurisdictions provided such provision of water to others does not infringe
on the other party’s ownership interest or ability to use its share of the capacity; and
WHEREAS, Apex and Cary desire to enter into this Agreement to, among other
things, address the CAWTF expansion and provide a process for the sale of water to
other jurisdictions; and
WHEREAS, the North Carolina General Statutes §160A-322 authorizes the Town
to enter into contracts for the supply of water and other public services and §153A-278
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NOW THEREFORE, the Town Council of the Town of Cary resolves that:
The 2017 Cary/Apex Water Agreement is hereby approved and the Town
Manager is authorized and directed to execute the Cary/Apex Water Treatment Facility
Agreement in substantially the form attached to this Resolution.
This Resolution shall be effective upon adoption.

Adopted: __________

________________________
Harold Weinbrecht, Jr., Mayor

______________________
Virginia Johnson, Town Clerk
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authorizes two or more units of local government to cooperate in the exercise of certain
powers in accordance with the provisions of Chapter 160A, Article 20, Part 1.

Packet Pg. 808
804

6.3
4.1

Staff Report for Town Council
Meeting Date: March 30, 2017
Bid Award for the Kilmayne Drive Elevated Water Storage Tank
Purpose: Consideration of Bid Award for the Kilmayne Drive Elevated Water Storage Tank
Prepared by: Dave Hallgren, Water Resources

Executive Summary: Water storage tanks play a vital role in helping the Town deliver high quality drinking water
to our citizens in sufficient quantity and at an adequate pressure. In order to continue providing this essential
service to a growing Town we are building a new two million gallon tank at 31 Kilmayne Drive in central Cary. A
new tank ensures a stable water supply, maintains the Town’s excellent water standards, and reinforces the
flows necessary for firefighting and emergency management - all essential services that provide an important
part of the foundation for economic prosperity in Cary. This project supports the Cary Community Plan’s goal of
providing comprehensive and top quality infrastructure.
Recommendation: That Council reject all bids received on February 3, 2017, and based on the bids received
March 8, 2017, award the bid in the amount of $4,861,300 to CB&I, LLC for the construction of a two million
gallon composite elevated water storage tank with a Sherwin-Williams paint coating system as well as spice
bushes which represents the base bid and bid alternates #1a & #3. The recommendation of award by Council
represents a preliminary determination and no legally binding acceptance of the bid or offer occurs until the
Town has executed a written agreement. The contract award is subject to the contractor providing all bonds,
insurance and other required documents and executing a contract in a form agreeable to the Town.

Background: Elevated water storage in the Town
began in the 1920’s with a single 100,000 gallon
tank adjacent to Academy Street in the heart of Cary.
While this tank is no longer standing, over the course
of the last 80 years we have built many tanks of
varying shapes and sizes throughout the Town to
effectively support our expanding water system,
provide reserve capacity during peak demand
conditions such as high use summer months, and
ensure public safety by reinforcing the flows
necessary for firefighting.
Each tank has been strategically located, sized, and
operated in order to support the growing volume
requirements necessary to provide adequate water storage for equalization, fire flow, and
emergency events.

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

Speaker: Dave Hallgren, Water Resources Department
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The Kilmayne Drive Elevated Water Storage Tank project was conceived as a means to
provide additional water storage capacity in central Cary as well as address rehabilitation
needs at the nearby Maynard Tank. The half million gallon Maynard Tank, located across
the street from Cary High School, is the oldest standing water tank in Town, constructed in
1966. Cary citizens, eager to preserve this important landmark, approached the Town in
order to find a way to save the Maynard Tank. The Town looked at many alternatives to
address the aging tank and, after careful consideration of the options and significant public
input, staff presented the results to Council on July 17, 2014 in staff report WR15-002.
Council approved the staff report recommendation that the Maynard Tank should be
maintained and rehabilitated in addition to the construction of a new two million gallon tank
on Kilmayne Drive.
By building a new tank and refurbishing an old tank we increase the reliability and resiliency
of our utility infrastructure. More storage means we can provide water when and where it is
needed most during peak demand conditions. More capacity also means we build flexibility
into the system so that we can take a tank off line for repair without reducing service or
seeking additional water supply from a neighboring community.

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)
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Discussion: The Town is currently home to a variety of elevated tank styles including
spheroid, multi-legged, and fluted column tanks (pictured below). We build the correct tank
style for the correct application based on the requirements of the water system and the
specific demands of each tank. For the Kilmayne Drive Tank project, the Town has
investigated and carefully reviewed an innovative tank style known as a composite tank. A
composite tank is a hybrid of two materials: the bowl is composed of steel but is supported
by a reinforced concrete column rather than steel, as is typically found on the other Town
tanks. Composite tanks can be found across North Carolina, and have been embraced by
many local communities such as Durham and Raleigh.

Multi-legged Tank (Maynard)

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)
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Spheroid Tank (Field)
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Fluted Tank (Carpenter)

Composite Tank (Durham, NC)

While maintaining structural integrity, composite tanks are a cost competitive alternative to
the traditional steel tank design due in part to the reduced quantity of steel surface that
requires periodic painting and maintenance. Steel on tanks is typically repainted every 1520 years, so minimizing the amount of future painting has long term cost saving benefits.
As the graphic below shows, the painted surface (in blue) on a composite tank is
significantly less than on the other tank styles. The present worth of savings from this
reduction in painting is estimated to be $250,000 or greater over the next 20 years.

Source: http://www.teamlandmark.com

Contract documents were prepared by Hazen & Sawyer and bids were received on January
26, 2017. However, because less than three bids were submitted, the project was readvertised for an additional week and three bids were opened on February 3, 2017. Due to
bid irregularities the project was again re-advertised and three bids were opened on March
8, 2017.
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In addition to the base bid for a composite tank, the following bid alternates were gathered:






Alternate #1a
Alternate #1b
Alternate #1c
Alternate #2
Alternate #2a

Composite Tank Paint Coating System, Sherwin-Williams
Composite Tank Paint Coating System, Carboline
Composite Tank Paint Coating System, TNEMEC
Fluted Tank
Fluted Tank Paint Coating System, Sherwin-Williams
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Alternate #2b
Alternate #2c
Alternate #3

Fluted Tank Paint Coating System, Carboline
Fluted Tank Paint Coating System, TNEMEC
Spice Bushes

Composite Tank
SherwinWilliams

Carboline

Fluted Tank
TNEMEC

SherwinWilliams

Carboline

TNEMEC

Caldwell

$5,157,076 $5,156,076 $5,168,876 $6,651,576 $6,644,776 $6,674,676

CB&I

$4,861,300 $4,948,300 $4,905,300 $5,104,300 $5,212,300 $5,150,300

Landmark $5,077,000 $5,054,000 $5,082,000

n/a

n/a

n/a

Staff has reviewed the bids and the composite tank provided by CB&I, LLC with a SherwinWilliams paint coating system is the most cost-effective option and provides the best
balance of tank material and performance.
Project Schedule: Construction for the Kilmayne Drive Tank is estimated to begin by the
summer of 2017 and be complete by the fall of 2018. The existing Maynard Drive Tank will
be renovated upon completion of this project.
Fiscal Impact:
Operating
Short Term: Personnel impacts include providing construction administration and
inspections oversight during construction by the Water Resources Department. This work
can be provided by current staff with no additional staffing or funding required.
Long Term: Public Works and Utilities staff will maintain the elevated water storage tank
and associated appurtenances. Funding for future maintenance or repairs will be requested
via the budgeting process.

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

The matrix below presents the bid prices for the various combinations of tank style and paint
coating systems, all of which are inclusive of bid alternate #3. Regardless of combination,
the tank will have provisions for future wireless antennae installation and will be painted
‘Hidden Lake Blue’ in order to match the color of the other tanks found in Cary. Landmark
Structures does not manufacture a fluted tank, and thus did not submit pricing for the
associated bid alternates.

Funding
The funding for this project is part of the 2017 revenue bond sale. Staff recommends
funding the base bid work as well as bid alternates #1a & #3 from existing appropriations
for the Kilmayne Drive Elevated Water Storage Tank, WT1214 capital project. A total of
$7,000,000 has been appropriated to this project. Encumbrances/expenditures to date
total $1,468,819 leaving an available balance of $5,531,181. Of the available balance,
$4,861,300 will be directed toward addressing the base bid work as well as bid alternates
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#1a & #3.
#2373
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History:
03/30/17
Town Council
APPROVED
Hirt presented staff’s report.
Council commended the staff for their report and presentation. Bush stated that this tank will be different than
our current tanks - the top and base will be two different colors.
Motion to approve staff's recommendation.
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Staff Report for Town Council
Meeting Date: March 30, 2017
Stadium Naming Rights Agreement at WakeMed Soccer Park
Purpose: Approval of sponsorship that involves naming rights for the main stadium at WakeMed Soccer Park.
Prepared by: Bruce Crocker, Parks, Recreation and Cultural Resources
William Davis, Sports Venues Manager

Executive Summary: Steve Malik, a local business owner, owns a controlling interest in NCWFC, LLC,
(“NCWFC”) and its affiliate Carolina FC LLC (“CFC”) which owns and operates the men’s professional soccer
team now known as North Carolina FC. NCWFC has acquired the Western New York Flash women’s
professional soccer team (“Flash”). As part of the Flash acquisition, Steve Malik was able to negotiate naming
rights for the stadium at WakeMed Soccer Park with Sahlen Packing Company, Inc. The Sahlen family own
this successful meat company that has existed since 1869, With Council’s approval the Stadium will be
named Sahlen’s Stadium or Sahlen’s Stadium at WakeMed Soccer Park, and will be a source of additional
funding over a five year period.
Recommendation: That Council approve the assignment by CFC of its naming rights opportunity to NCWFC and
approve the naming of the stadium at WakeMed Soccer Park Sahlen’s Stadium or Sahlen’s Stadium at
WakeMed Soccer Park substantially in accordance with the terms of the Sponsorship Agreement between
NCWFC and Sahlen Packing Company, Inc. attached to this staff report, including in particular Schedules 1
and 4.

Background: The Town has managed the 158 acre complex known as the “WakeMed Soccer
Park” since 2004. The Park is leased from the State of North Carolina based on a ground
lease between the State of North Carolina and Wake County dated July 6, 1999 and
amended twice. (Wake County subleased the Park to the Town in 2004 and assigned all its
interest in the Park to the Town in 2008.) One of the amendments to the Ground Lease
permits the Town to enter into subleases of the Park with professional sports teams.
The Park has been home to a professional soccer team since 2006 when the Town first
entered into a sublease with the RailHawks. In 2016 Council authorized a sublease with
Carolina FC, LLC (“CFC”) which authorized CFC to seek a stadium name sponsorship and, if
successful, allocated 75% of the value of such rights to CFC, with the Town receiving 25%.
Since 2005 the Town has generated revenue by offering naming rights for the Park and Park
features like the stadium, cross country course and the different fields. To date the Town
has entered into sponsorship agreements for the Soccer Park as follows:




Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

Speaker: Doug McRainey, Parks, Recreation and Cultural Resources Department

2004 – The Town first entered into a naming rights agreement with SAS Institute with
the assumption of the sublease for operations and maintenance of the park.
2005 - The Town renewed the pre-existing naming rights agreement with SAS
Institute for a three-year term in the amount of $150,000 per year.
2008 - The Town obtained a new naming rights sponsor with WakeMed for a threeyear term in the amount of $300,000 per year.
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2011 - The Town renewed the naming rights agreement with WakeMed for a one-year
term for the amount of $125,000.
2012 - The naming rights agreement with WakeMed was renewed for another threeyear term in the amount of $315,000 per year.

Discussion: Steve Malik purchased the Western New York Flash, a women’s professional
soccer team, from a person or entity associated with the Sahlen meatpacking company,
headquartered in Buffalo, NY. Sahen has managed their meat company since 1869 and are
known for their hotdogs. Despite selling the team, the Sahlen’s wanted to maintain some
connection with the original “Flash” team in North Carolina. Since both the Town and CFC
had been seeking naming rights for the stadium for several years, Steve Malik thought this
would be a successful fit.
Under the proposed sponsorship, Sahlen and NCWFC, the new operator of the Courage
(formerly the Flash) will enter into a Sponsorship Agreement that provides third party
enforcement rights to the Town of Cary. Under the Sponsorship Agreement, Sahlen will pay
NCWFC $400,000 over 5 years for stadium naming rights. The Town is entitled to 25% of
this amount, or $100,000, pursuant to its agreement with CFC. The Town, CFC and
Sahlen’s have agreed that the stadium will be referenced as a combination of either
“Sahlen’s Stadium at WakeMed Soccer Park” and/or “Sahlen’s Stadium”. Sahlen’s will be
covering the cost to change out the scoreboard signage in three (3) locations. Below is draft
design of the stadium name sign as well as a draft design of the scoreboard signage. The
logo below represents the Sahlen’s corporate logo which the Sahlen’s requested use for the
stadium signage:

Minutes Acceptance: Minutes of Mar 30, 2017 6:30 PM (Consent Agenda)

In 2014, the Town renewed the naming rights agreement with WakeMed for another threeyear term in the amount of $315,000 per year. Unique to this renewal was WakeMed’s
agreement to exclude the stadium for the purpose of allowing it to be named separately
from WakeMed Soccer Park. Despite this, neither the Town nor CFC were able to secure
naming rights for the stadium from any interested parties over a two year period.
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Staff is excited about the significance of this deal since it represents the first opportunity to
obtain revenue for the soccer stadium in the amount of $100,000 over the next five years.
Beyond the issue of naming rights, while Cary has established itself on the regional and
national stage through hosting of the ACC and NCAA championships over the past 13 years,
Steve Malik has increased this recognition through the following efforts:






Purchased and rebranded a men’s professional team to become full service
professional soccer club in NCFC.
Acquired a women’s professional team (NC Courage) that plays in the highest
women’s professional soccer league in the US.
Orchestrated a merger of two large youth soccer clubs in the area into the largest
“youth to pro” organization in the United States and branding them under the NCFC
Youth banner. Two clubs that are directly engrained in Cary with thousands of Cary
youth players and field partnerships.
Steve was recently chosen to serve on the US Soccer Federation Board, and
represents the first from the Triangle region to serve on this Board. In addition, he
also serves on the National Women’s Soccer League Board.
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The addition of the Carolina Courage, a professional women’s soccer team, furthers the
Town’s goal of making WakeMed Soccer one of the elite soccer facilities in the United
States.
Fiscal Impact: Operating:
Naming rights: The $100,000 revenue from the stadium naming rights will be received in
annual payments over the next five years. If the stadium name is added to directional signs
within the Park, costs can be paid from budgeted funds, and may be offset by contributions
from Sahlen’s.
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#2378
History:
03/30/17

Town Council

APPROVED

McRainey presented staff’s report.
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Motion to approve staff's recommendation.
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THIS SPONSORSHIP AGREEMENT (this “Agreement”) is made and entered into as of March __,
2017 the (“Effective Date”), by and between NCWFC, LLC, a North Carolina limited liability company
(“NCWFC”) having its principal place of business at 5501 Dillard Drive, Cary, NC 27518, and Sahlen
Packing Company, Inc., a New York corporation (“Sponsor”) having its principal place of business at
318 Howard Street, Buffalo, NY 14206. For purposes of this Agreement, NCWFC and Sponsor may
each be referred to individually as a “Party” and may be collectively referred to as the “Parties”.
WHEREAS, NCWFC owns the NWSL professional women’s soccer team currently known as the North
Carolina Courage (the “Team”).
WHEREAS, Sponsor desires to become a sponsor of the Team, and NCWFC desires to grant Sponsor
certain sponsorship rights, under the terms and conditions set forth herein.
NOW, THEREFORE, in consideration of the mutual promises and obligations set forth herein, the
sufficiency of which is hereby acknowledged, the Parties agree as follows:
1.

Definitions.
(a)

“Affiliate” means a person or entity that directly, or indirectly through one or more
intermediaries, controls, or is controlled by, or is under common control with, a Party.
The term ‘control’ means the possession of the power to direct the management and
policies of the person or entity, whether through ownership of voting securities, by
contract or otherwise.

(b)

“Contract Year” means, for each year of this Agreement, the period from the beginning
of the NWSL season through the end of the NWSL season.

(c)

“Marks” means, collectively, the Team Marks and the Sponsor Marks.

(d)

“NCFC” means Carolina FC LLC, which owns and operates that certain men’s
professional soccer team known as North Carolina FC.

(e)

“NWSL” means the National Women’s Soccer League.

(f)

“No-Signage Event” has the meaning set forth in Section 3(c) of this Agreement.

(g)

“Product and Services Category” means hot dogs.

(h)

“Sponsor Marks” means those trademarks and service marks set forth in Schedule 3, as
such schedule may be updated by Sponsor from time to time, provided that in the event
Sponsor changes its Marks, the cost of effectuating the change of such Sponsor Marks
under any Sponsorship Rights shall be borne by Sponsor.
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(i)

“Stadium” means that certain stadium located at WakeMed Soccer Park, 101 Soccer
Park Drive, Cary, NC 27511.

(j)

“Team Marks” means those trademarks and services marks set forth in Schedule 2, as
such schedule may be updated by NCWFC from time to time.

(k)

“Town” means the Town of Cary, North Carolina, which subleases the Stadium to
NCWFC.

2.

Term. The term of this Agreement (the “Term”) shall commence on the Effective Date and shall
continue until the end of the 2021 NWSL season, unless earlier terminated in accordance with the
provisions of Section 6 of this Agreement.

3.

Grant of Sponsorship Rights.
(a)

Sponsorship Rights. From the commencement of the first Contract Year through the end
of the Term, NCWFC will provide (or cause to be provided) to Sponsor those
sponsorship rights (“Sponsorship Rights”) as set forth in Schedule 1 to this Agreement,
and the stadium naming rights included in the Sponsorship Rights shall be subject to the
requirements set forth on Schedule 4 attached hereto.

(b)

License to Use Team Marks. From the commencement of the first Contract Year through
the end of the Term, NCWFC grants to Sponsor a limited license during the Term to
(a) advertise and promote the fact that Sponsor is an “official sponsor of the North
Carolina Courage,” (b) use, reproduce and display the Team Marks in connection with
advertising and promotion of Sponsor’s goods and services in the Product and Services
Category, and (c) promote Sponsor’s sponsorship, subject to the terms and conditions of
use set forth herein.

(c)

No-Signage Events. Sponsor acknowledges and agrees that NCWFC may determine in
its sole discretion that certain events at the Stadium (other than Team events) from time
to time (each referred to herein as a “No-Signage Event”), including, but not limited to
international soccer, NCAA and high school soccer, events involving NCFC, events for
which the Town or its designees have use of the Stadium, and other events, may require
that signage and advertising be covered, obscured or temporarily removed during the
event or may prohibit signage or advertising for any party other than a sponsor of the
event itself. Sponsor agrees that it shall not be entitled to Sponsorship Rights, signage or
other advertising benefits in or around the Stadium for a reasonable period before, during
and after a No-Signage Event.

(d)

Does Not Cover Other Professional Sports Teams. Except as otherwise expressly set
forth on Schedule 1, Sponsor acknowledges and agrees that the Sponsorship Rights
granted hereunder do not include any rights or benefits related to or in connection with
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4.

5.

(e)

Grant of License by Sponsor. In order for NCWFC to fulfill its obligations hereunder,
Sponsor hereby grants to NCWFC a limited license during the Term to use, reproduce
and display the Sponsor Marks in connection with advertising and promotion of
NCWFC, Sponsor and its sponsorship, including, without limitation, on television, radio,
Internet and other broadcasts of Team games and in connection with NCWFC’s
obligations to the NWSL.

(f)

NWSL Club Commercial Guidelines. Sponsor acknowledges that NCWFC is subject to
the NWSL Club Commercial Guidelines (as of January 1, 2017) and other NWSL rules
and regulations (collectively, the “NWSL Guidelines”). Sponsor and NCWFC agree to
act in good faith and modify this Agreement to the extent required by NWSL pursuant to
the NWSL Guidelines, but in no event shall the provisions set forth in Schedule 4 be
modified without the consent of the Town for so long as stadium naming rights exist
(such consent not to be unreasonably withheld, conditioned or delayed, so long as such
modification does not impair the right of the Town to refer to the Stadium as Sahlen’s
Stadium and Sahlen’s Stadium at WakeMed Soccer Park).

Exclusivity.
(a)

Exclusive Sponsor of the Team. NCWFC acknowledges and agrees that, except as
otherwise provided herein, the rights granted to Sponsor herein are exclusive to Sponsor
within the Product and Services Category with respect to NCWFC at the Stadium.
NCWFC shall not enter into a sponsorship agreement with another party with respect to
the Product and Services Category.

(b)

Ability to Seek Other Sponsorships. Sponsor acknowledges and agrees that,
notwithstanding the grant of exclusivity set forth in this Section 4, Team shall have the
right to solicit and enter into sponsorships with other parties that are not known primarily
or exclusively as suppliers or providers of products or services within the Product and
Services Category.

Sponsorship Fee.
(a)

Fee. In exchange for the Sponsorship Rights to be provided to Sponsor during the Term
of this Agreement, Sponsor shall pay a one-time fee (the “Sponsorship Fee”) to NCWFC
in the amount of Five Hundred Thousand Dollars and 00/100 ($500,000.00). The
Sponsorship Fee shall be allocated among the Sponsorship Rights in the amounts
indicated on Schedule 1 attached hereto.

(b)

Payment of Sponsorship Fee. The Sponsorship Fee shall be payable in full on the
Effective Date.
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(c)

Taxes. Sponsor shall be liable for all applicable taxes or charges, other than taxes or
charges based solely on NCWFC’s net income.

(d)

Cost of Materials. Unless otherwise agreed in writing, Sponsor shall be solely
responsible for all costs and expenses incurred in producing (including, without
limitation, design, production and installation) marketing materials, signage, and/or
branding or entitlement, if any (e.g., advertising copy, fixed signage, etc.), used in
connection with the Agreement. Upon the expiration or termination of this Agreement,
Sponsor shall pay for the removal of its signage from the Stadium, including the cost to
repair any damage to the Stadium. Further, Sponsor shall use the vendor(s) designated
and/or approved by NCWFC for the production of any signage to be used in or around
the Stadium.

Termination.
(a)

Default. If either Party defaults in the performance of, or compliance with, any term or
condition of this Agreement, the other Party may terminate this Agreement by written
notice. Termination of this Agreement shall be effective thirty (30) days from the date of
receipt of such notice, unless, within thirty (30) days after receipt of such notice, the
defaulting Party has corrected the default or, if such default is capable of correction, has
taken timely and reasonable steps to correct and will complete such correction within
another thirty (30) days.

(b)

Insolvency or Bankruptcy. If either Party files a petition in bankruptcy or is adjudicated a
bankrupt, or if a petition in bankruptcy is filed against a Party, or if a Party becomes
insolvent, makes an assignment for the benefit of its creditors or an arrangement pursuant
to any bankruptcy law, or if a Party discontinues its business or if a receiver is appointed
for it or its business, exclusivity under Section 4 shall terminate automatically and
immediately and the other Party shall have the right to terminate this Agreement effective
upon giving of notice to the insolvent/bankrupt Party.

(c)

Harmful Behavior. Either Party (the “Harmed Party”) shall have the right to
immediately terminate this Agreement in the event the other Party (the “Harming
Party”), in the Harmed Party’s reasonable discretion, engages in illegal, indecent,
immoral, harmful or scandalous behavior or activities that may directly or indirectly
damage the Harmed Party’s reputation or goodwill or violates any rules or regulations of
the Team or the NWSL or if such behavior or activities of the Harming Party would
otherwise violate the NWSL’s policies or directives.

(d)

Material Interruptions or Dissolution. If (i) there is any material interruption in the
operation of the NWSL or NCWFC’s operation of the Team in the ordinary course of
business, and such interruption continues for a period of one hundred twenty (120)
consecutive days or more, (ii) the NWSL or NCWFC dissolve or otherwise permanently
cease doing business, or (iii) NCWFC permanently relocates the Team’s home games to
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(e)

Discontinuance of Use of Marks. Upon expiration or termination of this Agreement,
Sponsor shall immediately cease any and all uses of all Team Marks, as well as any
statements of association with NCWFC, the Team and the Stadium. Sponsor
acknowledges that its failure to cease the use of Team Marks at the termination or
expiration of the Agreement will result in immediate and irreparable harm to NCWFC
and to the rights of any subsequent sponsor. Sponsor agrees that in the event of such
failure to cease such use, NCWFC shall be entitled to equitable relief by way of
temporary and permanent injunctions and such other and further relief as any court with
jurisdiction may deem just and proper. Upon expiration or termination of this
Agreement, NCWFC shall immediately cease any and all uses of all Sponsor Marks.

(f)

Termination Is Without Prejudice to Terminating Party’s Rights. Any termination of this
Agreement pursuant to this Section 6 shall be without prejudice to the terminating
Party’s rights and remedies available at law or equity, except that the pro rata refund
payable to Sponsor in connection with a termination pursuant to Section 6(d) shall be
Sponsor’s sole and exclusive remedy in connection with a termination pursuant to that
section.

Intellectual Property.
(a)

Ownership of Marks. Nothing herein contained shall be construed as an assignment or
grant to Sponsor of any right, title or interest in or to the Team Marks, or in or to any
copyright, design patent or trademark thereto, beyond the grant of the limited licensing
rights on the terms herein specified. Sponsor hereby agrees that every use it makes of
Team Marks shall inure to the benefit of NCWFC and that Sponsor shall not at any time
acquire any rights in Team Marks by virtue of any use it may make of such marks.
Likewise, nothing herein shall be construed as an assignment or grant to NCWFC of any
right, title or interest in or to the Sponsor Marks, or in or to any copyright, design patent
or trademark thereto, beyond the grant of the limited licensing rights on the terms herein
specified. NCWFC hereby agrees that every use it makes of the Sponsor Marks shall
inure to the benefit of Sponsor, and NCWFC shall not at any time acquire any rights in
Sponsor Marks by virtue of any use NCWFC may make of such marks. Sponsor shall
have no sub-license or pass-through rights. Sponsor agrees that it will not create any
trademark, logo or other intellectual property that is derived from or confusingly similar
with the Team Marks or that in any way indicates or implies a connection, affiliation,
endorsement, sponsorship or other relationship between Sponsor (or any product or
service of Sponsor) and the Team without the prior written approval of NCWFC.

Attachment: Stadium
Minutes
Sponsorship
Acceptance:(2378
Minutes
: Stadium
of MarNaming
30, 2017Rights
6:30 PM
Agreement
(ConsentatAgenda)
WakeMed Soccer Park)

another stadium that is more than 30 miles from the Stadium, then Sponsor may
terminate this Agreement upon notice to NCWFC. In the event of any such termination,
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remaining Contract Years or portions thereof.
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(b)

Notification of Infringement. Sponsor shall promptly notify NCWFC of any infringement
of the trademark rights or copyright in the Team Marks, and Sponsor shall assist in any
action, legal or otherwise, necessary to protect such trademark rights or copyright,
provided that all costs and expenses related to such an action shall be the sole
responsibility of NCWFC.

(c)

Use According to Specifications. Sponsor agrees to use the Team Marks only in
accordance with NCWFC’s specifications and guidelines as may be provided from time
to time. Sponsor’s materials shall be of high standard and superior quality and shall in no
manner reflect adversely on the Team or the Stadium. NCWFC agrees to use the Sponsor
Marks only in accordance with Sponsor’s specifications and guidelines as may be
provided from time to time.

(d)

Approval of Use of Marks. Sponsor shall submit to NCWFC all advertising or
promotional materials (including proposed signage) related to this Agreement and
involving Team Marks a minimum of fifteen (15) days prior to the production of such
materials. Sponsor need not receive specific approval to release such advertising or
promotional materials to the public; however, NCWFC shall have the right, at any time
during the fifteen (15) day period, to object to any advertising or promotional materials
(including proposed signage). Sponsor will not use the advertising or promotional
material (including proposed signage) if NCWFC objects to advertising or promotional
materials. NCWFC shall submit to Sponsor all materials related to this Agreement and
involving Sponsor Marks a minimum of fifteen (15) days prior to the production of such
materials. NCWFC need not receive specific approval to release such advertising or
promotional materials to the public; however, Sponsor shall have the right, at any time
during the fifteen (15) day period, to object to any advertising or promotional materials.
NCWFC will not use the advertising or promotional material if Sponsor objects to
advertising or promotional materials.

(e)

Players and Coaches. Sponsor acknowledges that this Agreement does not grant it any
rights with respect to the name, likeness, signature or other attributes of any player, coach
or employee of the Team. Sponsor shall be responsible for securing whatever rights may
be required for the use of such names, likenesses, signatures or other attributes and may
only do so with the prior written consent of NCWFC. Sponsor represents that it will not
exercise the rights granted in this Agreement in any manner that will imply Sponsor has
obtained any such rights without separate written authorization from the applicable
player, coach or employee.

(f)

No Contests Without Approval. Sponsor has no right to run contests, sweepstakes or
promotions in connection with or using Team Marks or for the award of invitations,
tickets or other benefits acquired by Sponsor under this Agreement without NCWFC’s
prior written consent. In the event NCWFC grants Sponsor the right to run a contest,
sweepstakes or promotion, then Sponsor shall comply with all applicable federal, state
and local laws, rules, regulations or orders applicable to any such activities and hereby
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Confidentiality. The Parties shall each keep confidential all provisions of this Agreement and,
unless required by law or judicial process after making reasonable efforts to resist disclosure,
shall not disclose any provisions of this Agreement to any third party (other than the NWSL,
NCFC, the Town, the Parties’ respective lenders or potential lenders, and the agents, counsel and
other representatives of NWSL, NCFC, the Town, the Parties, and such lenders) without first
obtaining the prior written consent of the other Party. The provisions of this Section 8 shall
survive the termination or expiration of this Agreement for any reason.

9.

Warranties and Representations.
(a)

By NCWFC. NCWFC represents and warrants to Sponsor the following:
(i)

NCWFC is a limited liability company in good standing under the laws of the
State of North Carolina and is duly authorized to transact business in the State of
North Carolina, with full power and authority to enter into and fully perform its
obligations under this Agreement. The execution and delivery of this Agreement
on behalf of NCWFC has been duly authorized, and no consent or approval of
any other person or entity (other than the NWSL and the Town) is required for
execution of and performance by NCWFC of this Agreement.

(ii)

The execution, delivery and performance of this Agreement and the transactions
contemplated hereby (a) are within the authority of NCWFC and (b) do not
conflict with or result in any breach or contravention of any provision of
applicable law.

(iii)

There are no actions, suits, proceedings or investigations of any kind pending or
threatened against NCWFC with respect to the transactions contemplated hereby.

(iv)

NCWFC owns or otherwise has sufficient rights in and to the Team Marks to
grant the rights and licenses granted herein.
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By Sponsor. Sponsor represents and warrants to NCWFC the following:
(i)

Sponsor is a corporation in good standing under the laws of the State of New
York and is duly authorized to transact business in the State of New York with
full power and authority to enter into and fully perform its obligations under this
Agreement. The execution and delivery of this Agreement on behalf of Sponsor
has been duly authorized by Sponsor and, no consent or approval of any other
person or entity is required for execution of and performance by Sponsor of this
Agreement.

(ii)

Neither this Agreement nor anything required to be done hereunder by Sponsor
violates any corporate charter, contract or other document to which Sponsor is a
party or by which it is otherwise bound.

(iii)

Sponsor has not granted any rights pertaining to the subject matter of this
Agreement to any party in a manner which would cause Sponsor to be in default
under any such agreement or which prevents Sponsor from entering into this
Agreement.

(iv)

The execution, delivery and performance of this Agreement and the transactions
contemplated hereby (a) are within the authority of Sponsor and (b) do not
conflict with or result in any breach or contravention of any provision of
applicable law.

(v)

There are no actions, suits, proceedings or investigations of any kind pending or
threatened against Sponsor with respect to the transactions contemplated hereby.

(vi)

Sponsor owns or otherwise has sufficient rights in and to the Sponsor Marks to
grant the rights and licenses granted herein.

Indemnification. Sponsor hereby agrees to defend, indemnify, protect and hold NCWFC and its
Affiliates harmless from and against any and all claims by third parties, including, without
limitation, all costs, liabilities, judgments, expenses, damages and reasonable attorneys’ fees,
arising out of or in connection with (i) any breach by Sponsor of any provision of this Agreement
or any representation or warranty made by it herein; (ii) the use of the Sponsor Marks displayed
in any advertising materials; and (iii) any negligence or willful misconduct of Sponsor, its
employees, servants and agents hereunder or in respect hereto. NCWFC hereby agrees to defend,
indemnify, protect and hold Sponsor and its Affiliates harmless from and against any and all
claims by third parties, including, without limitation, all costs, liabilities, judgments, expenses,
damages and reasonable attorneys’ fees, arising out of or in connection with (i) any breach by
NCWFC of any provision of this Agreement or any representation or warranty made by it herein;
(ii) the use of the Team Marks displayed in any advertising materials; and (iii) any negligence or
willful misconduct of NCWFC, its employees, servants and agents hereunder or in respect hereto.
Promptly after the receipt by an indemnified party of notice of any claim, such indemnified party
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will, if a claim with respect thereto is to be made against an indemnifying party, give such
indemnifying party written notice within a reasonable period of such asserted liability or
commencement of such action or proceeding. The indemnifying party shall have the right, at its
option, to compromise, settle or defend, at its own expense and with its own counsel, such claim;
provided, however, such right shall apply only to claims for monetary damages and not to claims
for injunction or other equitable relief, and provided further that the indemnifying party shall not
have the right to bind an indemnified party under the terms of a settlement without the consent of
such indemnified party. If the indemnifying party undertakes to compromise, settle or defend any
such claim, it shall promptly notify the indemnified party. The indemnified party shall cooperate
reasonably with the indemnifying party and its counsel, at the sole expense of the indemnifying
party, in the compromise or settlement of, or defense against, any such claim.
11.

Miscellaneous Provisions.
(a)

Relationship of the Parties. NCWFC and Sponsor shall at all times be independent
contractors with respect to each other, and this Agreement shall not constitute either as
the agent, partner or legal representative of the other for any purpose whatsoever. From
time to time during the Term, each Party will designate an individual to serve as the
primary liaison of such Party for the day-to-day administration of this Agreement.

(b)

Third Party Beneficiaries. Except as expressly set forth herein, this Agreement does not
and is not intended to confer any rights upon any person other than the Parties.

(c)

Compliance. This Agreement and the rights conferred herein are subject to (i) the
Operations Manual and all other rules and regulations of the NWSL as they presently
exist and as they may, from time to time, be amended; (ii) the terms of any existing or
future contracts or agreements entered into by the NWSL or a related entity relating to
sponsorships, the telecasting or radio broadcasting of NWSL games; (iii) any rule or
regulation of the NWSL or any agreement to which the NWSL is a party that restricts the
visibility of signage within the Stadium during NWSL games that are televised
nationally; and (iv) any and all statutes, rules and regulations of the United States, the
State of North Carolina, the County of Wake or the Town of Cary, as may from time to
time be in force.

(d)

Waiver. The failure by either Party to exercise any right, power or option given to it by
this Agreement, or to insist upon strict compliance with the provisions of this Agreement,
shall not constitute a waiver of the provisions of this Agreement with respect to any other
or subsequent breach thereof, nor a waiver by such Party of its rights at any time
thereafter to require exact and strict compliance with all the provisions hereof. The rights
or remedies under this Agreement are cumulative to any other rights or remedies which
may be granted by law.

(e)

Notice. All notices, requests or offers required or permitted to be made under this
Agreement shall be in writing and shall be deemed properly delivered on the earlier of
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If to NCWFC:

NCWFC, LLC
Attn: Manager
5501 Dillard Drive
Cary, NC 27518

If to Sponsor:

Sahlen Packing Company, Inc.
Attn: __________________
318 Howard Street
Buffalo, NY 14206

(f)

Severability. Should any provision of this Agreement be determined to be invalid for any
reason, such invalidity shall not affect the validity of any other provisions, which other
provisions shall remain in full force and effect as if this Agreement had been executed
with the invalid provision eliminated, and it is hereby declared the intention of the Parties
that they would have executed the other provisions of this Agreement without including
therein any such provisions which may for any reason be hereafter determined invalid.

(g)

Assignment. This Agreement and the rights granted hereunder may not be assigned, sold,
transferred, pledged or exchanged by Sponsor by operation of law or otherwise without
the prior written consent of NCWFC, which consent shall be in NCWFC’s sole
discretion; provided, however, that NCWFC shall consent to an assignment to any entity
that acquires Sponsor (or a substantial portion of Sponsor’s assets) via merger,
acquisition or other similar transaction so long as (i) such entity’s sponsorship would not
cause NCWFC to breach any existing agreement, (ii) Sponsor is not in default under this
Agreement, and (iii) such sponsorship shall not otherwise cause a breach under this
Agreement. Sponsor shall have no right to assign any right granted hereunder to use
Team Marks, or any other Sponsorship Rights granted hereunder, to any third party,
except as otherwise explicitly set forth herein. The rights and obligations of NCWFC
under this Agreement may be assigned by NCWFC without the consent of Sponsor so
long as the assignment shall be the assignment of Team’s rights and obligations
hereunder (i) as collateral security for financing arrangements, (ii) to any Affiliate or
successor entity, or (iii) to any purchaser of NCWFC’s interest in its NWSL team. The
Agreement and all of the terms and provisions hereof will be binding upon and will inure
to the benefit of the Parties hereto and their respective successors and permitted assigns,
upon proper assignment where required.

(h)

Force Majeure. Neither Party shall be liable for failure to comply with any of the terms
or conditions of this Agreement when such failure to comply has been caused by fire,
war, insurrection, labor disturbances, work stoppages, terrorism, government restrictions,
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(i)

Media Releases. Any media releases to be issued in connection with this Agreement
must be approved by the Parties, in writing, prior to their release.

(j)

Headings. The Section headings in this Agreement are for convenience only and shall
not be used in the interpretation nor considered part of this Agreement.

(k)

Survival. The provisions set forth in Sections 8, 10 and 11 shall survive the expiration or
termination of this Agreement.

(l)

Entire Agreement and Effect. This Agreement, including all Schedules and Exhibits,
constitutes the entire agreement and understanding between the Parties with respect to the
subject matter hereof and supersedes all prior agreements and understandings. All
representations and negotiations relative to the matters contemplated by this Agreement
are merged herein, and there are no contemporaneous understandings or agreements
relating to the matters set forth herein other than those incorporated herein.

(m)

Governing Law and Jurisdiction. This Agreement shall be governed by and construed in
accordance with the laws of the State of North Carolina without regard to its conflict of
laws provisions. Any legal suit, action or proceeding arising out of or based upon this
Agreement may be instituted in the Federal courts of the United States of America or the
courts of the State of North Carolina in each case located in the city of Raleigh, North
Carolina and County of Wake, and each Party irrevocably submits to the exclusive
jurisdiction of such courts in any such suit, action or proceeding. Service of process,
summons, notice or other document by mail to such Party’s address set forth herein shall
be effective service of process for any suit, action or other proceeding brought in any
such court. The Parties irrevocably and unconditionally waive any objection to the laying
of venue of any suit, action or any proceeding in such courts and irrevocably waive and
agree not to plead or claim in any such court that any such suit, action or proceeding
brought in any such court has been brought in an inconvenient forum.

(n)

Amendments/Modification. This Agreement may not be amended or modified except by
written document signed by both Parties.

(o)

Execution in Counterparts. This Agreement may be executed in any number of
counterparts, each of which shall be deemed an original but all of which together shall
constitute one and the same instrument. Signatures delivered via facsimile or e-mail
attachment (in portable document format (PDF)) shall be deemed to be of equal validity
as originally signed copies.
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natural disasters, weather, or acts of God beyond the reasonable control of the Parties,
provided the Party so affected gives prompt notice to the other.

[THE NEXT PAGE IS THE SIGNATURE PAGE]
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IN WITNESS WHEREOF, the Parties have executed this Agreement, effective as of the Effective Date.

NCWFC, LLC

Sponsor:
SAHLEN PACKING COMPANY, INC.

By: _ _ _ _ _ _ _ _ _ __
Name:
Title:

NCFC has executed this signature page for the sole purpose of evidencing its consent to the Sponsorship
R ights granted herein to the extent that such Sponsorship Rights apply to matches and other events fo r
which NCFC could otherwise have separately negotiated simi lar sponsorshi p rights.

NCFC:
CAROUNA FC LLC

~
~

Title : MA~
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IN WITNESS WHEREOF, the Parties have executed this Agreement, effective as of the Effective Date.

NCWFC,LLC

By: _ _ _ _ _ _ _ _ __
Name:
Title:

Sponsor:

SAHLEN PACKING COMPANY, INC.

NCFC has executed this signature page for the sole purpose of evidencing its consent to the Sponsorship
Rights granted herein to the extent that such Sponsorship Rights apply to matches and other events for
which NCFC could otherwise have separately negotiated similar sponsorship rights.
NCFC:

CAROLINAFC LLC

By: _ _ _ _ _ _ _ _ __
Name:
Title:
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SCHEDULE 1

1.

Designation. During each Contract Year, Sponsor will be permitted to use the designation of
“The Official Hot Dog of the North Carolina Courage.” Amount of Sponsorship Fee allocated to
such designation right: $10,000/Contract Year.

2.

Exclusive Hot Dog Provider. During each Contract Year, Sponsor will be the exclusive provider
of hot dogs to the Stadium concessionaire for sales at the Stadium. During each Contract Year,
Sponsor shall provide Sahlen’s-branded hot dogs to the Stadium’s concessionaire for sales at the
Stadium on “at-cost” pricing. Sponsor acknowledges and agrees that the exclusive hot dog
provider arrangement shall be subject to the prior written approval of the Town and the Stadium
concessionaire.
Promptly following the date hereof, Sponsor and NCWFC shall use
commercially reasonable efforts to pursue and obtain such approval from the Town and the
Stadium concessionaire. Amount of Sponsorship Fee allocated to such exclusive provision right:
$10,000/Contract Year.

3.

Stadium Naming Rights. During the Term, Sponsor shall be the sole and exclusive naming rights
sponsor for the Stadium, and the Stadium shall be known as Sahlen’s Stadium (the “Stadium
Name”); provided, however, that Sponsor acknowledges and agrees that the Stadium Name and
the terms of the Stadium naming rights shall be subject to the prior written approval of the Town
Council of the Town and the provisions Schedule 4 attached hereto. Sponsor and NCWFC agree
that the Town is a third party beneficiary of the applicable provisions of Sections 3(a), 3(c), 3(f),
and 6(c) of the Agreement, this Section 3 of Schedule 1, and Schedule 4, and the Town may
enforce such provisions in the Town’s own name, with or without the consent or support of
NCWFC; provided, however, that as a condition to the Town’s exercise and enforcement of such
rights, the Town must first agree to all of the obligations of the Town set forth in Schedule 4.
Sponsor agrees that for purposes of enforcement by the Town of the provisions identified
immediately above, this Agreement shall be deemed to have been made in North Carolina, and
North Carolina law shall apply. Promptly following the date hereof, Sponsor and NCWFC shall
use commercially reasonable efforts to pursue and obtain such approval from the Town. Amount
of Sponsorship Fee allocated to such stadium naming rights: $50,000/Contract Year.

4.

Communication. During the Term, NCWFC will refer to the Stadium in all official Team and
NWSL communications as Sahlen’s Stadium or Sahlen’s Stadium at WakeMed Soccer Park (for
so long as the name WakeMed Soccer Park remains the official name of the Soccer Park), and
will use its reasonable best efforts to ensure that NCWFC’s media partners refer to the Stadium as
Sahlen’s Stadium. Amount of Sponsorship Fee allocated to such communication efforts:
$10,000/Contract Year.

5.

Branding. During the Term, Sponsor will be entitled to permanent Sahlen’s Stadium signage (a)
across the full width of the top (directly underneath the Town of Cary signage) of the video board
located at the South endline of the Stadium facing the Stadium field, (b) across the full width of
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the top of the scoreboard located at the North endline of the Stadium facing the Stadium field and
(c) across the full width of the top of the scoreboard located at the North endline of the Stadium
facing the VIP parking lot. Amount of Sponsorship Fee allocated to such branding rights:
$20,000/Contract Year.
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SCHEDULE 2

TEAM MARKS

NORTH CAROLINA COURAGE
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SCHEDULE 3

SPONSOR MARKS

SAHLEN’S PACKING COMPANY, INC.
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SCHEDULE 4

•
•

All signage must conform to the terms of the Park Naming Agreement with
WakeMed, the CFC Sublease and the NCWFC Sublease.
The Town is entitled to enter into naming rights agreement(s) or sponsorship
agreements with o t her p ar t i e s for the Soccer Park, Fields 2, 3, 4, 5, 6, 7, 8
and/or the cross country course, provided no such third party is another meat
packing company or hot dog purveyor.

•

The Town may terminate Sponsor’s Stadium naming rights under this
Agreement if (a) Sponsor is adjudicated to be bankrupt or insolvent or is
otherwise unable to pay its debts, or (b) Sponsor, or any of its officers,
directors, board members or key employees commits any act, including a
criminal act or offense resulting in an indictment, a n y serious ethical
violation or any act of moral turpitude, which, in the reasonable and good
faith opinion of the Town, would damage the public trust or otherwise
disparage or impair the reputation and integrity of the Town. No such act or
termination shall constitute a breach of this Agreement, nor shall any party
(NCWFC, Sponsor or Town) be liable to any other party for any other damages
arising from such an act.

•

If, after default by NCWFC regarding its payment of the Stadium Naming
Share to the Town pursuant to the Sublease between NCWFC and the Town
and the expiration of any applicable cure period, and then if thereafter such
default remains uncured after thirty (30) days’ written notice to Sponsor
regarding such default and expiration, then the Town may terminate Sponsor’s
Stadium naming rights under this Agreement.

•

The Town may terminate Sponsor’s Stadium naming rights under this
Agreement in the event that both of the CFC Sublease and the NCWFC
Sublease have expired, been terminated, or otherwise ended.

•

Sponsor shall permit the Town WakeMed to use its Sahlen trademark, trade
name and/or service mark, including the Sahlen's logo (“Sahlen Marks”)
solely in connection with the identification of the Stadium and Sahlen as a
sponsor. Such use of the Sahlen Marks shall inure to the benefit of Sponsor
and not create any right, title or interest in same in favor of the Town or
WakeMed. Sponsor reserves the right to prohibit the use of the Sahlens
Marks, or to require modification to any materials depicting Sahlen's Marks, if
in Sponsor’s sole judgment such use may be illegal, misleading or
inappropriate. As a condition to Town’s use of the Sahlen Marks, Town must
comply with Sponsor’s guidelines as may be provided to the Town from time to
time concerning use of the Sahlen Marks, provided such guidelines do not

Attachment: Stadium
Minutes
Sponsorship
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The following terms and conditions apply to the Stadium naming rights as described in
Section 3, Communication (regarding the Stadium) as described in Section 4 and
Branding (regarding the Stadium) as described in Section 5 of Schedule 1:

impair the right of the Town to refer to the Stadium as Sahlen’s Stadium
and Sahlen’s Stadium at WakeMed Soccer Park.
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•

Town grants Sponsor permission to use the Town of Cary seal (or other
officially adopted logo of Town), solely in connection with the identification of
the Stadium and Sahlen as a sponsor. Such use of the Town of Cary seal (or
other officially adopted logo of Town) shall inure to the benefit of the Town
and not create any right, title or interest in same in favor of the Sponsor.
Town reserves the right to prohibit the use of the Town of Cary seal (or
other officially adopted logo of Town), or to require modification to any
materials depicting the Town of Cary seal (or other officially adopted logo of
Town), if in Town’s sole judgment such use may be illegal, misleading or
inappropriate. As a condition to Sponsor’s use of the Town of Cary seal (or
other officially adopted logo of Town), Sponsor must comply with Town’s
guidelines as may be provided to Sponsor from time to time concerning use of
the Town of Cary seal (or other officially adopted logo of Town).

•

Sponsor shall indemnify, defend and hold harmless the Town of Cary, its
respective officers, agents and employees, agents, successor and assigns
from and against any and all claims, damages, liabilities, losses, government
proceedings arising out of or in connection with (i) regard to the Stadium, the
negligent or reckless acts or omissions of Sponsor, its employees, agents or
representatives, or (ii) Sponsor's breach of this Agreement. Sponsor shall
promptly notify the Town of any suit or threat of suit of which S p o n s o r
becomes aware which may give rise to a Town right of indemnification.
S p o n s o r agrees to cooperate in the defense of any such claim, demand,
suit orproceeding.

•

In the course of its performance under this Agreement, Sponsor shall comply
with all applicable federal, state and local laws and regulations, including,
without limitation, laws and regulations pertaining to trademarks and
copyrights.

•

Regardless of where last signed, all aspects of this Agreement insofar as they
relate to Stadium naming rights shall be deemed to have been entered into in
North Carolina and shall be governed by, construed, and enforced in
accordance with the laws of the State of North Carolina without regard to
principles of conflicts of laws. Proper and exclusive venue for any action
shall be Wake County, North Carolina. Sponsor consents to personal jurisdiction
in the State of North Carolina regarding the Stadium naming rights and to service
of process regarding same at the notice address of Sponsor set forth in this
Agreement.

•

Sponsor shall not discriminate with regard to any aspect of Stadium naming
rights on any prohibited basis, including race, color, gender, age, religion,
disability, or national origin, against any employee, applicant for employment,
member of the public or other person desiring to use the Stadium or WakeMed
Soccer Park and/or services described herein.
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•

Each Party acknowledges that the Town of Cary is subject to the public record
laws of the State of North Carolina.

•

Section 3(a), 3(c), 3(f), and 6(c) of the Agreement, and Schedule 1 and Schedule
4, as they regard the Stadium naming rights as described in Section 3,
Communication (regarding the Stadium) as described in Section 4 and Branding
(regarding the Stadium) as described in Section 5 of Schedule 1, may not be
amended, supplemented, waived or changed orally, but only by written
amendment approved in writing by the Town, NCWFC and Sponsor.

•

There shall be no assignment or transfer of Stadium naming rights without the
prior written consent of the Town, NCWFC and Sponsor.
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4.2

Staff Report for Town Council
Meeting Date: April 13, 2017
Ratification of Resolution - AAA Car Care Center Modification Request
Purpose: Consideration of Council ratification of Resolution granting approval of modification request
Prepared by: Lisa Glover, Town Attorney's Office
Speaker: Chris Simpson, Town Attorney’s Office
Executive Summary: On March 2, 2017, Council reviewed the modification request for AAA Car Care Center
(16-SP-062) and denied the applicant’s request for approval. All the attorneys involved in the hearing have
consented to the form of the attached Resolution. Council should review the Resolution to ensure the
Resolution adequately represents Council’s decision in the matter. Any questions about the content of the
Resolution should be directed to John Silverstein, who was the attorney representing the Council in this matter.
Recommendation: That Council ratify the attached Resolution.

Fiscal Impact: N/A
#2204
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Subject Property:
PIN10 #:
REALID #:
Total lot/tract size:
Property Owner:
and Applicant:

Intersection of Walnut Street & Ryan Road
0763875598
0098097
0.89 acres
The Village Square
JW York
PO Box 10007
Raleigh, NC 27605

At its meeting on March 2, 2017, after conducting a duly advertised quasi-judicial hearing and after
considering the application materials, testimony, and evidence presented at the hearing or otherwise
appearing in the record, and the approval criteria of Section 7.2.10 of the Town of Cary Land Development
Ordinance (“LDO”), the Cary Town Council voted 7-0 to DENY the proposed modification request as
described below based on the following findings:
FINDINGS
1. The applicant submitted development plan 16-SP-062 (the “Plan”) for review to the Town on
September 7, 2016. The subject property is a 0.89 acre parcel located at the corner of the Ryan
Road/Walnut Street intersection, having Wake County Parcel Identification Number 0763875598
(the “Subject Property”).
2. The application and other records pertaining to the Plan are part of the record.
3. Notice has been provided as required by law.
4. The Plan seeks to demolish an existing structure of 3,191 square feet and construct a 7,958 square
foot light vehicle service facility with seven bays.
5. Section 7.2.4(C)(1) of the LDO requires the following: “The width of streetscape for non-residential
uses shall be a minimum of thirty (30) feet along thoroughfares and collectors designated on the
Cary Comprehensive Transportation Plan or otherwise designated by the Town, as measured from
the ultimate right-of-way line.”
6. Ryan Road is designated as a collector on the Comprehensive Transportation Plan.
7. The Plan includes a request to reduce the streetscape from the required 30-foot width to a narrower
width ranging from 10 to 15 feet along the Ryan Road frontage.
8. Section 7.2.10(A)(3) of the LDO reads as follows:
The Town Council may reduce the width of required streetscapes and buffers to no less
than ten (10) feet. . . Reductions in the width of streetscapes and buffers should only be
allowed when meeting the required width prevents reasonable use of the property
based on the zoning and/or when additional existing healthy vegetation or open space is
provided elsewhere on the site.
9. The applicant presented no evidence or arguments that additional existing healthy vegetation or
open space would be provided elsewhere on the site.
10. The subject property is zoned General Commercial and is located in the Cary Town Center Mixed
Use Overlay District.
11. The applicant proposes to build a structure that is 149% larger than the existing structure on the
subject property.
12. Based on the Plan as proposed by the applicant, applying the required 30-foot streetscape would
remove a portion of a proposed drive aisle that provides vehicular circulation around the building
and at least five parking spaces would be lost.
13. The LDO requires 27 parking spaces for the proposed use, based on its size (7,958 square feet).
However, the applicant could request a reduction in parking spaces from the staff (up to 15%) or

Attachment: Resolution AAA Car Care [Revision 1] (2204 : AAA Car Care Center Modification Resolution)

TOWN OF CARY RESOLUTION
AAA Car Care Center Request for Modification
16-SP-062

Page 1 of 2
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from the council (up to 30%) but has not done so. The applicant did not provide any testimony
regarding whether it looked at reducing the size of the proposed building.
14. The zoning district permits both fast food restaurant uses and office uses in addition to other uses
permitted in the General Commercial zoning district. Office uses have a smaller parking
requirement than the requirements for light vehicle service (1 parking spot for every 300 square
feet of building). There are uses other than a light vehicle service use, and other size buildings
other than one 7,958 square feet in size, that could fit on the site and provide the required 30-foot
streetscape on Ryan Road.
ACCORDINGLY, based on the foregoing the Town Council hereby concludes that (1) meeting the
required 30-foot streetscape width would not prevent reasonable use of the property, and (2) no additional
existing healthy vegetation or open space is provided elsewhere on the site; and therefore denies the
modification request.
Signed, this ______ day of April, 2017

____________________________
Harold Weinbrecht, Jr., Mayor

CERTIFICATION
I, Virginia H. Johnson, Interim Town Clerk of the Town of Cary, North Carolina, do hereby certify the
foregoing to be true copy of a Resolution duly adopted at the meeting of the Town Council held on April 13,
2017.
IN WITNESS WHEREOF, I have hereunto set my hand and have caused the seal of the Town of Cary
to be affixed this _________________.

______________________________
Virginia H. Johnson, Town Clerk

Attachment: Resolution AAA Car Care [Revision 1] (2204 : AAA Car Care Center Modification Resolution)

4.2.a

Page 2 of 2

Packet Pg. 841

4.3

Staff Report for Town Council
Meeting Date: April 13, 2017
Ratification of Resolution - Grande Heights Drive Grocery Modification Request
Purpose: Consideration of Council ratification of Resolution granting approval of modification request
Prepared by: Lisa Glover, Town Attorney's Office
Speaker: Chris Simpson, Town Attorney’s Office
Executive Summary: On March 2, 2017, Council reviewed the modification request for Grande Heights Drive
Grocery (15-SP-056) and granted the applicant’s request for approval. All the attorneys involved in the hearing
have consented to the form of the attached Resolution. Council should review the Resolution to ensure the
Resolution adequately represents Council’s decision in the matter. Any questions about the content of the
Resolution should be directed to John Silverstein, who was the attorney representing the Council in this matter.
Recommendation: That Council ratify the attached Resolution.

Fiscal Impact: N/A
#2286
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TOWN OF CARY
RESOLUTION APPROVING PARKING REDUCTION
GRANDE HEIGHTS DRIVE GROCERY STORE 15-SP-056
Subject Property: Grande Heights Drive Grocery Store – West side of Harrison Avenue
PIN#:
0764-48-0193
Total lot/tract size: 3.46 acres
Property Owner: George H. Jordan III
Applicant:
Lidl US Operations, LLC (“Lidl”)
At its meeting on March 2, 2017, after conducting a duly advertised quasi-judicial hearing and after
considering the application materials, testimony, exhibits, and evidence presented at the hearing or
otherwise appearing in the record, and the approval criteria of Section 7.8.2(H)(2)(a) of the Town of Cary
Land Development Ordinance (the “LDO”), the Cary Town Council voted 7-0 to APPROVE the proposed
modification as described below, based upon the following findings and conditions:
Findings:
1. The Property Owner, through its agent Lidl, has submitted to the Town a request for approval of
a 24% reduction in the required parking for a proposed grocery store, from 144 parking spaces
to 109 parking spaces.
2. The proposed grocery store will be in a building of nearly 36,000 square feet.
3. The proposed grocery store is a retail store as that term is defined in the LDO.
4. Table 7.8-1 of the LDO requires that 1 parking space be provided for each 250 square feet of a
retail store use.
5. Accordingly, 144 parking spaces would be required for the proposed grocery store unless
reduced per Section 7.8.2(H)(2)(a) of the LDO.
6. The application and other records pertaining to the requested parking reduction are part of the
record.
7. Notice has been provided as required by law.

Approval of Parking Reduction
8. The applicant provided a parking study prepared by Kimley-Horn and Associates. Richard Adams
and John Kuzenski, licensed professional engineers with Kimley-Horn, testified that the 109
parking spots would be sufficient to satisfy demand for the parking expected for the proposed
grocery store.
9. The reduction advances the Town’s goal of reducing rarely-used parking and decreasing the
amount of pavement on sites.
10. Based upon the uncontroverted competent, substantial, and material evidence appearing in the
record, the criteria for approval of a parking reduction contained in Section 7.8.2(H)(2)(a) of the
Land Development Ordinance have been met, specifically that the reduced number of parking
spaces advances the goals and purposes of the Ordinance and will be sufficient to satisfy the
demand for parking expected for the use, based on the nature of the use, the number of trips

Attachment: Resolution Grande Heights Drive Grocery Store [Revision 5] (2286 : Grande Heights Drive Grocery Store Resolution)
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generated, the times of day when the use generates the most trips, and the extent to which
other establishments are located on the same property and may reduce the number of vehicle
trips required between different establishments.
ACCORDINGLY, based on the foregoing, the Town Council hereby approves the 24% parking
reduction for the proposed grocery store.

Signed this _____________ day of April, 2017.

___________________________
Harold Weinbrecht, Jr., Mayor

CERTIFICATION
I, Virginia H. Johnson, Town Clerk of the Town of Cary, North Carolina, do hereby certify the foregoing
to be true copy of a Resolution duly adopted at the meeting of the Town Council held on April 13, 2017.
IN WITNESS WHEREOF, I have hereunto set my hand and have caused the seal of the Town of Cary to
be affixed this _________________.
___________________________________
Virginia H. Johnson, Town Clerk
(Seal)

Attachment: Resolution Grande Heights Drive Grocery Store [Revision 5] (2286 : Grande Heights Drive Grocery Store Resolution)
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Staff Report for Town Council
Meeting Date: April 13, 2017
Request for Consent of Relinquishment of Raleigh Extra-Territorial Jurisdiction
Purpose: Request for consent of relinquishment of Raleigh ETJ
Prepared by: Wayne Nicholas, Planning
Speaker: Wayne Nicholas, Planning Department
Executive Summary: The Town of Cary participated in a coordinated effort with Wake County and the cities of
Raleigh, Apex and Garner to develop the Swift Creek Land Management Plan (SCLMP) to assist with planning
and managing future development of land within the Swift Creek watershed for the purposes of protecting
water quality. The City of Raleigh received a petition from the owners of a 15-acre property within Raleigh’s
extra-territorial jurisdiction (ETJ) and the SCLMP area requesting that the Raleigh City Council consider
relinquishing the property from its ETJ to Wake County in order for the property to be developed under County
zoning regulations. Before the relinquishment can become effective the other jurisdictions with zoning
authority within the area covered by the SCLMP, which includes the Town of Cary, must consent to the
relinquishment.
Recommendation: That Council adopt the attached resolution consenting to the relinquishment of the subject
property from the City of Raleigh’s ETJ to Wake County since future development of the property will remain
subject to the requirements of the Swift Creek Land Management Plan.

Background: In the late 1980s and early 1990s, the Town of Cary participated in a
coordinated effort with Wake County and the cities of Raleigh, Apex and Garner to develop
the Swift Creek Land Management Plan (SCLMP) to assist with planning and managing
future development of land within the Swift Creek watershed for the purposes of protecting
water quality. (A copy of the SCLMP map is attached to this staff report.) Cary has
incorporated the requirements of the SCLMP into its Land Development Ordinance and
development standards since the early 1990's. The requirements include restrictions on
development density, limits on new impervious surfaces, and protection of riparian areas
adjacent to streams. In accordance with the SCLMP, Cary also requires treatment of runoff
from new impervious surfaces through the use of stormwater control measures to ensure
protection of water quality. Participation by Cary in developing the Plan and implementing
related regulations to help protect water quality is consistent with Policy 3 contained in
Chapter 8 (Serve) of the Cary Community Plan, which reads: “Support initiatives that
encourage environmentally responsible stormwater management by addressing floodplain
management, watershed protection, control of illegal discharges and sediment erosion.”
In 1998, the North Carolina General Assembly enacted Session Law 1998-192 which
requires that parties to the SCLMP not take certain actions (such as adopting ordinances
and/or approving development) inconsistent with the standards and provisions of the Plan.
Under the Plan, certain actions taken by a local government that affect land subject to the
SCLMP require, in order to take effect, approval of the other jurisdictions that have zoning
authority within the area covered by the Plan.
The owners of a 15-acre property within Raleigh’s extra-territorial jurisdiction (ETJ) submitted
a petition to the City of Raleigh requesting that the City Council consider relinquishing the
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property from its ETJ to Wake County in order for the property to be developed under County
zoning regulations instead of Raleigh regulations. The property is also located within the
boundaries of the SCLMP. The subject area, located off Inwood Forest Drive (shown with a
star on Figure 1 below), is more than one mile from Raleigh’s existing corporate limits. The
property is also adjacent to the Town of Garner’s corporate limits and ETJ. Some of the land
adjacent to the subject 15-acre property and within Garner’s ETJ is part of a separate
proposal currently being reviewed by Wake County for relinquishment to the County.

Figure 1

Discussion:
Because the subject property is located within the boundaries of the SCLMP, relinquishment
of ETJ jurisdiction over the property and transferring jurisdiction to the County is a multi-step
process:
(1) the Raleigh City Council must adopt a Resolution approving the transfer;
(2) all the other municipal parties to the SCLMP must adopt Resolutions approving the
transfer; and
(3) Wake County must adopt a resolution accepting jurisdiction.
On February 7, 2017, the City of Raleigh conducted a public hearing on the property owner’s
request to relinquish the subject 15 acres from Raleigh’s ETJ to Wake County. The public
hearing was held open until March 21, 2017 in order to allow the applicant sufficient time to
provide a legal description and survey of the property, which was needed for the resolution
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presented to the Raleigh City Council. On March 21, 2017, the Raleigh City Council voted
unanimously to adopt a Resolution relinquishing the subject property from its ETJ.
The resolution adopted by the Raleigh City Council will be forwarded to Wake County for
consideration. As explained above, pursuant to the SCLMP, it is also necessary for the Town
of Cary as well as all other parties to the Plan to also consent to the proposed
relinquishment of the subject property from Raleigh’s ETJ to the County before such action
can be effective.
Staff understands that removal of the subject 15 acres from Raleigh’s ETJ to Wake County’s
jurisdiction will not change the applicability of the SCLMP requirements for this property. If
the transfer is made, development of the property would be under Wake County’s
jurisdiction and subject to their zoning and development regulations instead of Raleigh’s
regulations. Based on this understanding, and in conjunction with the City of Raleigh’s
adoption of a resolution to relinquish the property from its ETJ, staff has no objection to the
relinquishment by Raleigh of its ETJ authority over the subject 15 acres.
Fiscal Impact: None
#2376
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OF THE CARY TOWN COUNCIL
CONSENTING TO RALEIGH ETJ RELINQUISHMENT
IN SWIFT CREEK WATERSHED

WHEREAS, in 1988 the Town of Cary with Wake County and the cities of Raleigh, Apex and
Garner (‘Local Governments’) helped develop the Swift Creek Management Plan (‘Plan’), a coordinated
land-use plan for the Swift Creek watershed; and
WHEREAS, in 1998 the General Assembly found that it was in the best interest of the citizens of
the Plan area and the Local Governments to maintain the Plan as agreed to by the Local Governments
and enacted S.L. 1998-192 requiring the Local Governments to observe the Plan by not taking certain
actions inconsistent with the standards and provisions of the Plan; and
WHEREAS, pursuant to S.L. 2005-89 the General Assembly granted standing to the Local
Governments and certain citizens of the Plan area to enforce S.L. 1998-192; and
WHEREAS, the City of Raleigh, upon the petition of property owners of approximately 15 acres
of Plan area land that was located within Raleigh’s Extraterritorial Jurisdiction area, approved
relinquishing extraterritorial jurisdictional authority over those 15 acres of land. The effect of such
relinquishment is that while the 15 acres remain subject to the Plan, it is under Wake County jurisdiction
and Wake County zoning requirements;
WHEREAS, the Town of Cary and the other Local Governments have been asked if they consent
to or have objection to such relinquishment; and
WHEREAS, the Town of Cary has been advised and town staff believe that such relinquishment
will have no adverse effect on the protection of the Swift Creek watershed.
NOW THEREFORE, the Town Council of the Town of Cary resolves that it has no objection to the
release and relinquishment by Raleigh of its ETJ authority over the 15 acres on the understanding that
such acreage will remain subject to the Plan and will be under Wake County zoning and development
regulations.
Adopted this the ___ day of _________, 2017.
__________________________________
Harold Weinbrecht, Jr. Mayor

ATTEST:

_______________________________
Virginia H. Johnson, Town Clerk

Attachment: Resolution Regarding Relinquishment of Raleigh ETJ [Revision 1] (2376 : Adopt Resolution Relinquishing Raleigh ETJ)

RESOLUTION
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Staff Report for Town Council
Meeting Date: April 13, 2017
16-REZ-32 Silverton PDD Amendment (Waltonwood)
Purpose: Conduct public hearing on proposed rezoning request
Prepared by: Debra Grannan, Planning
Speaker: Debra Grannan, Planning Department
Executive Summary: The applicant has requested the Town amend a portion of the previously approved
Silverton Planned Development District (PDD) to change the permitted uses from office and retail to allow a life
care community, multi-family dwellings and townhomes. Parcel “A,” which is currently zoned to allow Office
and Institutional use, is proposed for a maximum of 212 multi-family dwelling units. Parcel “I,” which is
currently zoned for retail (shopping center) use, is proposed for a life care community with 179 units and a
townhome development with 37 lots.
Recommendation: That Council conduct a public hearing on the proposed rezoning request and forward to the
Planning and Zoning Board. Staff will provide a recommendation on the rezoning request when the case is
brought back to Council for action.

NOTE: The purpose of the rezoning is to determine whether or not the land uses and
densities allowed in the proposed zoning district are appropriate for the site. Technical
design standards of the Land Development Ordinance are addressed during review of the
site or subdivision plan.
Vicinity Map
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SUBJECT PARCELS
Property Owner(s)
RWC Properties, LLC
14413 Possum Track
Road
Raleigh, NC 27614

GLJ Development, LLC
7125 Orchard Lake Road
Suite 200
West Bloomfield, MI
48322
Total Area

County Parcel
Number(s)
(10-digit)

Real Estate ID(s)

Deeded Acreage

0755715766

0237410

1.92

0755812817

0237411

18.9

0755826195

0237412

1.21

0755912461

0148766

19.23

41.26±

OVERVIEW
Acreage
General Location
Town Council District
Schedule

Existing Zoning District(s)
Existing Zoning Conditions
Proposed Zoning
District(s)
Proposed Zoning
Conditions
Town Limits

Applicant

41.26 ±
West and south of the Evans Road and NW Cary Parkway
intersection
Future District B
Town Council Public
Planning & Zoning
Town Council
Hearing
Board
April 13, 2017
TBD
TBD
Planned Development District (PDD)
As shown on the Silverton PDD Master Plan
Planned Development District (PDD), amended as described
below.
As indicated on the Silverton PDD document and associated
Preliminary Development Plan (PDP)
Approximately three (3) acres within the Parcel “A” tract is located
inside Cary’s corporate limits. The majority of the subject
property is outside the corporate limits, but inside Cary’s ETJ.
Annexation will be required prior to development plan approval.
RWC Properties, LLC and
GLJ Development, LLC
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Applicant’s Contact

Staff Contact

Jason Barron
Morningstar Law Group
630 Davis Drive Suite 200
Morrisville, NC 27560
Debra Grannan
Senior Planner
Debra.grannan@townofcary.org
(919) 460-4980

SUMMARY OF REQUEST
The applicant has proposed to rezone two tracts of the Silverton Planned Development
District (PDD) to change the permitted uses from office and retail to allow up to 212 multifamily dwellings, a life care community, and 37 townhomes.
The Silverton Planned Development District (PDD) was established in 1987. It comprises
over 441 acres of land and is zoned to allow a mixture of residential, retail, office and
institutional, and neighborhood recreation uses. The property that is the subject of this
rezoning request involves two discrete areas in the PDD, Parcel A and Parcel I. Both areas
have been vacant since the PDD was established.

Parcel A

Parcel I
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Parcel “A” is at the northwest corner of the Evans Road and NW Cary Parkway intersection
and consists of approximately 22 acres. This area is currently designated for office and
institutional use. The applicants are proposing to change this designation to allow multifamily dwellings on this tract with a maximum of 212 dwelling units.

Proposed Preliminary Development Plan of Parcel A

Parcel “I” consists of approximately 19 acres adjacent to Winfair Drive at the southwest
corner of the Evans Road and NW Cary Parkway intersection. This area is currently
designated as “Shopping Center.” The applicants are proposing to change this designation
to allow a life care community on Tract 1 and maximum of 37 townhomes on Tract 2.
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Proposed Preliminary Development Plan of Parcel “I”
Tract 1
Life Care
Community

Tract 2
37 Max.
Townhomes

SUMMARY OF PROCESS AND ACTIONS TO DATE
Notification
Notice of the public hearing on the proposed rezoning was mailed to property owners within
800 feet of the subject property, published on the Town’s website, and posted on the
subject property.
Neighborhood Meeting
A neighborhood meeting for the proposed rezoning was facilitated by Planning Department
staff at Cary Town Hall on November 2, 2016. According to information submitted by the
applicant, 16 nearby property owners attended. Topics of concern expressed at the meeting
included traffic, density, housing products, and the general development process. Meeting
minutes were submitted by the applicant and are attached to this report.
SITE CHARACTERISTICS AND CONTEXT
Streams: Cary’s most recent GIS maps indicate the presence of streams on portions of the
subject property. There is no indication of floodplain or wetland areas. Field determination
of such features shall be required at the time of development plan review.
Adjacent Zoning and Uses: Both the subject property and surrounding properties are within
the Silverton Planned Development District.
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Property

Zoning/PDD Designation

Current Land Use

North

Planned Development District
(PDD)/Office and Institutional
South
Planned Development District
(Opposite side of Winfair (PDD)/
Drive)
Detached Residential
East
Planned Development District
(Opposite side of Evans (PDD)/
Road)
Office and Institutional
West
Planned Development District
(PDD)/Residential

Religious Assembly
Detached Dwellings and
Outdoor Recreation
Office and vacant
Townhomes and Detached
Dwellings

EVALUATION OF REZONING REQUEST UNDER CARY COMMUNITY PLAN
The 2040 Cary Community Plan is the comprehensive plan for the Town of Cary, adopted on
January 24, 2017. This report section identifies policies and elements of the Community
Plan that are relevant to this rezoning case, and provides an analysis of the extent to which
the proposed rezoning conforms to these plan policies and recommendations.
Attached is a complete listing of each policy statement in the Cary Community Plan. Based
on staff review and analysis of the descriptions and detailed intent of all the Plan’s policies,
staff has identified policies applicable to this case and provides analysis of those policies
below.
POLICY

ANALYSIS

LIVE Policies

Packet Pg. 855

5.1

This policy is not directly relevant to Parcel A.
Policy 1: Maintain
Neighborhood
Character

Policy 2: Provide
More Housing
Choices for All
Residents

For Parcel I, the proposed development would create an appropriate
use and residential form transition between the detached residential
subdivision to the south, and the more intensive multi-family proposed
to the north on Parcel A.
Overall, the subject request has potential to provide housing for a
range of residents, from aging seniors to younger members of the
local workforce.

This policy applies to Parcel A, which falls in the “Employment Mixed
Use Campus” category of the Growth Framework Map. The objective is
to encourage a variety of housing types and densities (other than
Policy 4: Provide
conventional single-family) within mixed use developments that are
the Greatest Variety also close to transit stops and near key destinations. The proposed
of Housing Options 212 dwelling units on 22 acres translates to a density of around 9.64
in Mixed Use
units per gross acre. Multi-family at this location could take advantage
Centers
of the planned extension of GoCary bus transit along NW Cary
Parkway, and would provide worker housing near the employment
opportunities along Evans Road, Weston Parkway, and Aviation
Parkway (within three miles of the subject site).
The proposal includes the provision of multi-family dwellings,
townhomes, and specialized accommodation for the elderly, but there
Policy 6:
is no indication at this stage that the proposed development will
Encourage and
provide anything other than market-rate housing. Nevertheless, Parcel
Support the
A will include 212 multi-family dwellings that may provide lower price
Provision of
point options than single-family alternatives. In keeping with
Affordable
affordable housing goals, the new housing would be located along a
Dwellings
planned future GoCary transit route (NW Cary Parkway), and would be
within a convenient distance to a number of employment destinations
on Evans Road and in the nearby Weston area.
WORK Policies
The proposal for Parcel A supports this policy by providing workforce
Policy 1: Grow a
housing to support the needs of Cary’s businesses; however, given the
Sustainable and
location and size of the subject property, it is in direct conflict with
Diversifying
Policy 8: Support the Locational Needs of New and Expanding Firms.
Workforce
The proximity of Parcel A to existing employment sites, as well as its
Policy 2: Enhance
position on a future GoCary fixed route, offer locational advantages for
Locational Appeal
the type of development proposed.
to Businesses and
Workers
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Policy 8: Support
the Locational
Needs of New and
Expanding Firms

This policy is to ensure that adequate land is available for future office
and employment in a variety of locations in Cary. In the “Available
Land Analysis – Future Office and Employment Sites” report prepared
as part of the Imagine Cary process, both Parcel A and Parcel I were
identified as prime office sites – sites that, because of their size and
location, have exceptional value for attracting major employers or key
businesses to Cary. Such sites offer opportunities for corporate
recruitment, expansion of major Cary employers, and unique
opportunities for new business. Parcel A in particular is one of the last
10 developable “prime office sites” in Cary over 20 acres in size. The
proposed residential development would remove these sites from the
dwindling inventory.

ENGAGE: Goals from the Parks, Recreation and Cultural Resources Master Plan
Goal 1: Maintain a
diverse and
balanced park and
The master plan proposes no additional park site on the subject
open space system
parcels, and the parcels were not proposed for conservation open
as the Town of Cary
space except for the riparian buffer areas on the northernmost parcel.
grows.
North Cary Park is within ¾ mile of the subject properties.
Goal 2: Provide
Brier’s Creek Greenway is proposed along the eastern and northern
citizens with a
boundaries of the northernmost parcel.
highly functional,
safe and wellA recreation fund payment or park land dedication will be required for
maintained
residential development in accordance with the LDO.
greenway network
that provides
The design of the greenway trail shown on the Preliminary
recreation,
Development Plan for Parcel A is conceptual; exact trail design shall
transportation, and
be determined at the time of Development Plan review.
education
opportunities and
wildlife benefits
opportunities.
ENGAGE: Goals from the Historic Preservation Master Plan
HPMP Goal 2:
Preserve, Protect
and Maintain Cary’s
Historic Resources There are no documented historic resources on the subject property.
HPMP Goal 3:
Preserve Historic
Contexts
SHAPE Policies
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Policy 2: Focus the
Most Intense Types
of Development in
Strategic Locations
Policy 3:
Encourage MixedUse Development

Parcel A falls within the Employment Mixed-Use Campus category on
the Growth Framework Map where a live, work, play approach is
encouraged. The applicant’s proposal for residential-only development
on Parcel A, a 22-acre site located at a major intersection, falls short
of this vision.
Parcel A and Parcel I are “corner” parcels with two sides of each
parcel fronting major thoroughfares.

Policy 6: Provide
Appropriate
Transitions
Between Land Uses

Along both the north and west sides of Parcel A (its non-street
frontages), the PRCR Facilities Master Plan proposes future greenway
trails which will provide a natural transition from the proposed multifamily use to the adjacent Cary Church of God (north of Parcel A), and
to the Weston Place townhomes (west side of Parcel A).

Parcel I, shaped roughly like a triangle, fronts Winfair Drive on its third
side. Winfair Drive will provide a visual boundary and serve as a
transition between the proposed life care community and the
detached residential Silver Oaks neighborhood located to its south
and west.
Policy 8: Preserve
The proposed development on both Parcel A and I will be visible from
and Maintain Cary’s two public thoroughfares (NW Cary Parkway and Evans Road) as well
Attractive
as from Winfair Drive. Cary design standards, ordinances, and building
Appearance and
codes will direct appearance and quality of development. At the time
Quality of
of this report, the applicant has not offered any zoning conditions
Development
related to building elevations.

Future Growth
Framework Map

Future Growth
Framework

The parcels proposed for rezoning are physically discrete and located
on either side of NW Cary Parkway.
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Development
Category

The Development Category for Parcel A is “Employment Mixed Use
Campus,” defined by the Cary Community Plan as “businesses and
industries within a mixed-use campus, which includes commercial,
office, and residential uses organized either vertically or horizontally,
and arranged in a walkable pattern with an active pedestrian realm
where buildings front streets.”
The development category for Parcel I is “Traditional Neighborhood”
which the Cary Community Plan says is “generally typified by large
master planned communities with some degree of housing mix
although SFD predominates. However, limited commercial and multifamily housing may be found at the periphery of such neighborhoods
close to thoroughfares, shopping and employment areas.”
Given the split nature of the parcels it is appropriate to evaluate them
individually:
-

-

Development of Parcel A as multi-family would remove it from
the inventory of prime office sites over 20 acres identified
during the Imagine Cary process as suitable for major
corporate recruitment. Development as a single residential
type would not fully realize the Employment Mixed-Use Campus
vision of commercial, office, and residential uses arranged
either horizontally or in a vertical integration (apartments
above retail for instance).
Though the life care center and townhomes proposed for
Parcel I would remove the site from the inventory of identified
prime office sites, it would provide housing variety and limited
higher density residential use, both of which are envisioned as
appropriate for the periphery of traditional neighborhoods
where they abut major thoroughfares.

MOVE: Comprehensive Transportation Plan
Cary’s transportation requirements for development are a reflection of the Move Chapter
policies. Planned improvements illustrated on the adopted Move chapter maps were
developed to ensure the safety and accommodation of all users and modes, reflect land use
considerations, provide additional system connections, close gaps, and minimize
thoroughfare widths wherever possible.
Evans Road (northwest of Cary Parkway)
Existing Road Cross Section: 60-foot roadway width in a 90-foot right-of-way
Future Evans Road: 6-lane median divided thoroughfare
Future Planned Road Cross Section: 102-foot roadway width in a 125-foot right-of-way
Sidewalks: 5-foot on both sides
Bicycle Lanes: 14-foot wide outside lanes on both sides
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Improvements Being Considered by the Town of Cary as Part of Ongoing Budgeted Capital
Projects: N/A
Transit: There is a planned GoCary local route to operate along NW Cary Parkway – within
walking distance from the property along Evans Road NW of Cary Parkway.
Evans Road (southeast of Cary Parkway)
Existing Road Cross Section: 62-foot roadway width in a 70-foot right-of-way
Future Evans Road: 5-lane major thoroughfare
Future Planned Road Cross Section: 69-foot roadway width in a 90-foot right-of-way
Sidewalks: 5-foot on both sides
Bicycle Lanes: 14-foot wide outside lane on both sides
Improvements Being Considered by the Town of Cary as Part of Ongoing Budgeted Capital
Projects: N/A
Transit: There is a planned GoCary local route to operate along NW Cary Parkway – within
walking distance from the property along Evans Road SE of Cary Parkway.
NW Cary Parkway
Existing Road Cross Section: 88-foot roadway width in a 106-foot right-of-way
Future NW Cary Parkway: 4-lane median divided thoroughfare
Future Planned Road Cross Section: 90-foot roadway width in a 115-foot right-of-way
Sidewalks: 5-foot on both sides
Bicycle Lanes: 14-foot wide outside lane on both sides
Improvements Being Considered by the Town of Cary as Part of Ongoing Budgeted Capital
Projects: N/A
Transit: There is a planned GoCary local route along NW Cary Parkway.
Winfair Drive
Existing Road Cross Section: 34-foot roadway width in a 60-foot right-of-way
Future Winfair Drive: Collector Avenue
The right-of-way and road section dimensions for collectors and collector avenues are
general in nature as shown in the Move Chapter of the Cary Community Plan. Specific
dimensions shall be determined at the time of Development Plan by the Development
Review Committee (DRC). Additional right-of-way and road section widths beyond those
indicated in the Cary Community Plan may be required to accommodate turn lanes, bike
lanes and medians at intersections. The land uses, layout and access proposed at the
Development Plan stage may also result in the additional need for right-of-way and road
section widths.
Transit: There is a planned GoCary local route to operate along NW Cary Parkway – within
walking distance from the property along Winfair Drive.
Streets in Cary are typically constructed or widened in increments, with developers generally
completing the half- width section along their frontage when the property is developed.
Construction of off-site improvements are not required but may be voluntarily offered as
zoning conditions by applicants for rezoning cases. In some cases construction of off-site
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improvements may be required by NCDOT.
Proposed Dimensional Elements of Preliminary Development Plan
Density and Dimensional Standards
Parcel A

Parcel I
Tract 1
(Life Cary Community)
6.0 du/acre

Parcel I
Tract 2
(Townhomes)
11.39 du/ac

1,900 Sq. Ft.

Max. Gross
Density

19.64 du/ac based on
212 dwelling units
shown on PDP

Min. Lot Size

N/A

N/A

N/A

N/A

N/A

N/A

N/A

N/A

16 Ft. between
building groupings

N/A

N/A

N/A

Minimum Lot
Width
Roadway
Setbacks
Side Yard
Setback
Building
Separation
Rear Yard
Setback
Maximum
Building
Height

20 Ft.
20 Ft.
5 Ft.
16 Ft. between
building groupings
5 Ft.

35 feet (May be increased by one foot for every additional foot provided
between the building footprint and the minimum required setback).

Streetscapes and Buffers
Parcel I
 50-Foot Type-A (opaque) Streetscape adjacent to Evans Road and Cary Parkway
 30-Foot Type-A Streetscape adjacent to Winfair Drive
 30-Foot Type-B (semi-opaque) Buffer between the Townhomes and Life Care
Community
Parcel A
 50-Foot Average/40-Foot Minimum Type-A Streetscape adjacent to Cary Parkway
 50-Foot Streetscape Adjacent to Evans Road
 50-Foot Buffer adjacent to northern property line (opacity has not been determined)
 100-Foot Urban Transition Buffer is provided adjacent to the stream located along
the western property line
Applicant’s illustration provides a general depiction of the buffer locations:
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Proposed Development Standards that Deviate from LDO Requirements
Applicant’s Proposal
LDO Standard
Removal of one 36.5-inch White Oak
Required to save tree unless removal is
champion tree located within Parcel “I”
approved by Town Council during quasijudicial review of development plan or
modification request
Parking reduction of 15% in Parcel “A”
2 spaces per unit plus 0.25 space for visitor
parking; 0.5 space for any units with 3
bedrooms or more
Internal Driveway connection within Parcel
Distance of 150 feet or greater between
“A” shall be separated from adjacent
access points
access points by a distance of between 140
and 150 feet
Internal travel aisle between site access 3
Buildings must have frontage along a street
and site access 4 in Parcel “I” would not
and parking is limited to parallel parking
function as a street and would allow
along the street.
parking.
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Internal Travel
Aisle

White Oak
Champion Tree

Traffic
Per section 3.4.1(D)(3) of Cary’s LDO, a traffic study is required for rezoning applications
when a development is anticipated to generate 100 or more peak hour trips. The proposed
residential uses required a traffic study. A final draft Traffic Analysis Report (16-TAR-413A)
was prepared by the Town’s on-call traffic engineering consultant Mott MacDonald, dated
February 2017. In accordance with the LDO, the study has a 5-year build-out period, which
is year 2021. Findings of the study are as follows:
Applicant’s Project Description (assumed for purposes of the traffic study)
•
Apartments – 209 dwelling units
•
Congregate Care Facility – 111 dwelling units
•
Assisted Living – 68 beds
•
“Empty Nester” Townhomes – 40 dwelling units*
Land Use
Apartments
Congregate Care
Facility
Assisted Living
Senior Attached
Residential*
Total

Weekday Traffic
1,390
224

AM Peak Hour
(vehicles/hour)
106
16

PM Peak Hour
(vehicles/hour)
133
22

181
138

12
16

24
14

1,933

150

193
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*The applicant has not offered any zoning conditions to restrict the age of the residents for
the proposed townhomes in Parcel “I.”
Intersections Studied
The traffic study evaluated major intersections within one (1) mile of the site boundary per
LDO standards. A list of these intersections is included in the Executive Summary of the
traffic study.
The study evaluated AM and PM peak hour operations at each of the intersections studied
for four analysis year scenarios: Existing (2016) Conditions; Background (2021) Conditions;
Build (2021) Conditions; and Improved (2021) Conditions (or Build conditions with
improvements).
For Background Traffic (2021) Conditions, there were 10 potential developments in the
vicinity that may be approved and completed prior to, or at the same time as, the build-out
of the proposed development. Five (5) of the 10 developments are located in Cary and the
remaining five (5) are located in Morrisville. Site traffic generated from those planned
and/or developed projects was included in the Background Traffic (2021) Conditions. Those
background developments located in Cary include:






14-TAR-381 Weston Corner Apartments
13-TAR-377 Centregreen Office
08-TAR-296A Weston Parkway Property
Weston Townhomes
Weston Lakefront

The background developments located in Morrisville include:






Sheetz (Park West Village)
The Station (Apartments near Morrisville Parkway and Bristol Creek Drive)
Bainbridge Apartments (Near Park West Village)
Market Center Development (Mixed Residential and Retail; NW Corner of NW Cary
Parkway and Chapel Hill Road.)
MS Holdings (Residential Development off Chapel Hill Road)

The executive summary of the Traffic Analysis Report includes information on level of service
reported at each intersection studied and recommendations for improvements at these
intersections. The traffic study also includes traffic generated by developments that have
been approved, but not yet constructed in the area.
Intersection Improvement Recommendations
To mitigate traffic impacts the proposed development may have on the adjacent roadway
system, the Traffic Analysis Report provided recommendations for improvements consistent
with LDO Section 3.4.1(D)(3) Traffic Impact Analysis (TIA).
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1. Intersection of Cary Parkway and Chapel Hill Road (signalized) (Applicant has not
offered these improvements as zoning conditions)
 Construct an exclusive northbound right-turn lane along Chapel Hill Road that
provides at least 150 feet of full storage. This improvement was also
recommended in the Weston Parkway Property traffic study (08-TAR-296A).
 Modify the signal phasing to accommodate the geometric modifications.
2. Intersection of Cary Parkway and Sheldon Drive (unsignalized) (Applicant has not
offered these improvements as zoning conditions)
 A full signal warrant analysis should be conducted at this location to determine
the need for a signal.
A signal warrant is met during the AM and PM peak hours. However, a full warrant
analysis is needed to evaluate the remaining eight (8) warrants. In order to meet the
LDO requirements, this intersection was analyzed with a three-phase traffic signal in
the improved (2021) scenario
3. Intersection of Evans Road and Winfair Drive/Windbyrne Drive (unsignalized)
(Applicant has offered these improvements as zoning conditions)
 Stripe the eastbound Winfair Drive approach in order to accommodate an
exclusive right-turn lane and a shared thru/left-turn lane that extends to the end of
the existing median.

4. Intersection of Evans Road and Access #1 (unsignalized) (Applicant has offered
these improvements as zoning conditions)
 Construct the eastbound Access #1 approach to provide for one ingress lane and
one egress lane that allows for a right-turn only movement.
 Provide adequate channelization so as to dissuade any vehicles from turning left
out of the site or left into the site.
 Construct an exclusive southbound right-turn lane along Evans Road that
provides at least 50 feet of full storage and an appropriate taper.
5. Intersection of Cary Parkway and Winfair Drive/Access #2 (unsignalized) (Applicant
has offered these improvements as zoning conditions)
 Construct the southbound Access #2 approach to provide one ingress lane and
two egress lanes – a shared thru/left-turn lane and an exclusive right-turn lane
that provides at least 100 feet of full storage and an appropriate taper.
 Construct an exclusive northbound right-turn lane that provides at least 100 feet
of full storage with an appropriate taper.
 Restripe the existing northbound lane to a shared thru/left-turn lane.
6. Intersection of Evans Road and Access #3 (unsignalized) (Applicant has offered
these improvements as zoning conditions)
 Construct the eastbound Access #3 approach to provide for one ingress lane and
one egress lane that allows for a right-turn only movement.
 Provide adequate channelization so as to dissuade any vehicles from turning left
out of the site or left into the site.
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7. Intersection of Cary Parkway and Access #4 (unsignalized) (Applicant has offered
these improvements as zoning conditions)
 Construct the northbound Access #4 approach to provide for one ingress lane
and one egress lane that allows for a right-turn only movement.
 Provide adequate channelization so as to dissuade any vehicles from turning left
out of the site or left into the site.
8. Intersection of Winfair Drive and New Rail Drive/Access #5 (unsignalized) (Applicant
has offered these improvements as zoning conditions)
 Construct the southbound Access #5 approach to provide one ingress lane and
one egress lane.
 Restripe the northbound, eastbound, and westbound approaches to
accommodate the new leg of the intersection.

Site Access Points Identified in Traffic Impact Analysis
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Access #1

Access #2
Access 3

Access #4
Access #5

Improvements Being Considered by the Town of Cary
Cary Parkway and Evans Road Intersection Improvements - As part of the Town of
Cary’s Community Investment Bonds, the Town of Cary has current plans to improve
the Cary Parkway and Evans Road intersection by restriping the existing shared
thru/right-turn lane on the southbound approach (Evans Road) to an exclusive
southbound thru lane and constructing an exclusive southbound right-turn lane that
provides 400 feet of storage. Additionally, the Town plans to construct an additional
left-turn lane on the eastbound approach (Cary Parkway) that provides 250 feet of
storage, resulting in dual left-turn lanes. This intersection improvement project is
expected to be completed by the end of 2018.
Staff Comment Regarding Improvements Offered by Applicant
The traffic study (16-TAR-413A) identified several deficiencies at the study
intersections listed above. The applicant has offered to make all of the
improvements along their site frontages on Evans Road and Cary Parkway, most of
which primarily benefit the site traffic. At site buildout, peak hour signal warrants are
met at the intersection of Cary Parkway and Sheldon Drive. However, the applicant
chose not to offer to conduct a signal warrant analysis or install a signal (if
warranted). A traffic signal at this intersection would benefit the adjacent road
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network as Sheldon Drive (a collector avenue) provides a desirable connection
between Cary Parkway and Weston Parkway, both of which are classified as
thoroughfares.
Stormwater
At the time of site plan review, the future plan must meet all stormwater management and
detention requirements of the Land Development Ordinance.
APPLICANT’S JUSTIFICATION STATEMENT
Attached are the applicant’s responses to the justification questions contained in the
application form. Please note that these statements are that of the applicant and do not
necessarily represent the views or opinions of the Town of Cary.
DRAFT ORDINANCE FOR CONSIDERATION
16-REZ-32 SILVERTON PDD AMENDMENT (WALTONWOOD)
AN ORDINANCE TO AMEND THE OFFICIAL ZONING MAP OF THE TOWN OF CARY TO AMEND
PARCELS “A” AND “I” IN THE SILVERTON PLANNED DEVELOPMENT DISTRICT (PDD) BY
CHANGING THE USE DESIGNATION FROM OFFICE AND INSTITUTIONAL TO MULTI-FAMILY
RESIDENTIAL FOR PARCEL “A” AND FROM SHOPPING CENTER TO LIFE CARE COMMUNITY
FOR PARCEL “I”, SUBJECT TO DESIGN STANDARDS SPECIFIED IN THE PDD DOCUMENT AND
ON AN ASSOCIATED PRELIMINARY DEVELOPMENT PLAN.
BE IT ORDAINED BY THE TOWN COUNCIL OF THE TOWN OF CARY:
Section 1: The Official Zoning Map is hereby amended by rezoning the area described as
follows:
PARCEL & OWNER INFORMATION
Property Owner(s)

County Parcel
Number(s)
(10-digit)

Real Estate ID(s)

Deeded Acreage

RWC Properties, LLC
14413 Possum Track Road
Raleigh, NC 27614

0755715766

0237410

1.92

0755812817

0237411

18.9

0755826195

0237412

1.21
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GLJ Development, LLC
7125 Orchard Lake Road
Suite 200
West Bloomfield, MI 48322
Total Area

0755912461

0148766

19.23
41.26±

Section 2:
That this Property is rezoned, subject to the individualized development conditions set forth
in the “Silverton Planned Development District” document originally approved by the Town
Council in 1987 including all amendments thereto, and on file in the Planning Department,
as amended by the “SILVERTON PDD Amendment” and “Waltonwood Silverton Preliminary
Development Plan” document approved by the Town Council as of this date and to be filed
in the Planning Department, and subject to all the requirements of the Cary Land
Development Ordinance (LDO) and other applicable laws, standards, policies and guidelines,
all of which shall constitute the zoning regulations for the approved district and are binding
on the Property.
Section 3:
The conditions proposed by the applicant to address conformance of the development and
use of the Property to ordinances and officially adopted plans, to address impacts
reasonably expected to be generated by the rezoning, and to promote the public health,
safety and general welfare, and accepted and approved by the Town are set forth in the
“Silverton Planned Development District” document originally approved by the Town Council
in 1987 including all amendments thereto, and on file in the Planning Department, as
amended by the “Silverton Planned Development District Amendment” and associated
“Waltonwood at Silverton Preliminary Development Plan” document approved by the Town
Council as of this date and to be filed in the Planning Department.
#2384
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Attachment: 16-REZ-32 Vicinity Map (2384 : 16-REZ-32 Silverton PDD Amendment (Waltonwood))

5.1.a
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Attachment: 16-REZ-32 Future Growth Framework Map (2384 : 16-REZ-32 Silverton PDD Amendment (Waltonwood))

5.1.b
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Attachment: 16-REZ-32 Zoning Map (2384 : 16-REZ-32 Silverton PDD Amendment (Waltonwood))

5.1.c
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NEIGHBORHOOD MEETING SUMMARY | NOVEMBER 2, 2016 | 6:30 PM |
16-REZ-32 SILVERTON PDD AMENDMENT

REPORT OF MEETING WITH ADJACENT PROPERTY OWNERS
ON NOVEMBER 2, 2016
Pursuant to applicable provisions of the Land Development Ordinance, a meeting was held
with respect to a potential rezoning with adjacent property owners on Wednesday, November 2,
2016, at 6:30 p.m. The properties considered for this potential rezoning total approximately 39
acres, and are comprised of Parcel A (22 acres) and Parcel I (17 acres) as identified in the Silverton
Planned Development District. Parcel A is identified as Wake County Parcel Identification
Numbers 0755-71-5766, 0755-81-2817 and 0755-82-6195. Parcel I is identified as Wake County
Parcel Identification Number 0755-91-2461. This meeting was held in the Town Council
Chambers located in the Cary Town Hall at 316 North Academy Street in downtown Cary. A
summary prepared by the Applicant of the items discussed at the meeting is attached hereto as
Exhibit A. Attached hereto as Exhibit B are the exhibits that the applicant presented to the
attendees.

Attachment: 16-REZ-32 Neighborhood Meeting Minutes (2384 : 16-REZ-32 Silverton PDD Amendment (Waltonwood))

REZONING OF PROPERTY CONSISTING OF +/- 39 ACRES
LOCATED AT THE INTERSECTION OF EVANS ROAD AND CARY PARKWAY
(16-REZ-32 SILVERTON PDD AMENDMENT)

4852-8076-8061, v. 1
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NEIGHBORHOOD MEETING SUMMARY | NOVEMBER 2, 2016 | 6:30 PM |
16-REZ-32 SILVERTON PDD AMENDMENT
EXHBIT A

Below is a general list of questions or discussions that occurred between the attendees and the
applicant’s representatives:
1. Proposed density and product type on the Collins Property (parcel located north of Cary
Parkway)?
a. The Applicant explained that the planned use for the Collins Property (Parcel A)
is an apartment community that will have a maximum of 250 dwelling units
2. It was asked whether there would be single family homes included in the plan?
a. The applicant answered that there are townhomes included in the plan for Parcel I,
but there are no single family detached dwellings included within the proposal
3. It was asked whether the townhomes planned for Parcel I would look like the lifecare
community
a. The applicant indicated that the townhomes would be architecturally compatible
with the lifecare community, and that there likely would be covenants applicable
to the entire property that would ensure architectural compatibility
4. Access to Parcel I was discussed, with the applicant stating that there would be vehicular
connections from the townhome portion of Parcel I to Winfair drive, along with right-in,
right-out connections from the lifecare community to Cary Parkway and Evans Road
5. There was a brief discussion about Imagine Cary and what implications, if any, adoption
of the Cary Community Plan would have on this site
6. How tall will the townhomes along Winfair Drive be?
a. The applicant answered that the townhomes would be three-stories tall
7. Concern was expressed related to traffic impacts of the proposed development. The
applicant explained that a traffic impact analysis was being conducted as part of the
development project
8. It was asked what an ‘activity center’ designation meant?
a. Debra Grannan of the Town Staff explained that an activity center designation
was an area with a more intense use, such as commercial. Ms. Grannan further
mentioned that, if adopted as drafted, the Imagine Cary plan would remove the
activity center classification for this property
9. A question was asked as to what Parcel I would be designated within the Imagine Cary
Plan (Cary Community Plan)
a. Ms. Grannan explained that the plan would reclassify the property to
Employment/Mixed Use Campus, which called for office primarily in this area
but also includes a secondary use of residential
10. A question was asked comparing the amount of traffic generated by office as compared to
residential uses.
a. The applicant indicated that, generally speaking, office generates more traffic
11. It was asked when the traffic study would be available for review
a. The applicant indicated that it would be several weeks before it was returned
12. It was asked whether the land designation of multi-family mandates owner-occupied or
rental
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a. The applicant answered that it does not
13. A concern was raised about school impacts
14. A question was asked as to whether there were buffer reductions being requested as part
of this plan
a. The applicant indicated that there were no reductions as compared to what
otherwise would be required by the LDO
15. It was asked what prevented the owner(s) of the townhome portion of the site from
rezoning again and increasing intensity
a. The applicant explained that any future rezoning would have to go through the
same public process as the current rezoning
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EXHIBIT B

(see attached)
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EXECUTIVE SUMMARY
Project Location and Description
The Town of Cary has received a proposal to prepare a Traffic Analysis Report for a rezoning for
a mixed-use developments located in the northwest and southwest quadrant of the Cary Parkway
and Evans Road intersection. The proposed development is anticipated to consist of 209
apartments on the northwest parcel (North Site), while the southwest parcel (South Site) will consist
of a 111-unit congregate care facility, 40 empty nester townhomes and a 68-unit assisted living
facility. Trip generation rates were estimated based on the ITE Trip Generation Manual, 9th Edition.
Additionally, it was assumed that the assisted livings facility would include 68 beds. The trip
generation summary is shown in Table ES-1.
Table ES-1: Trip Generation Results
Land Use (ITE Land Use Code)
Apartments (220)
Congregate Care Facility (253)
Assisted Living (254)
Empty Nestor Townhomes (252)

Units
209 du
111 du
68 beds
40 du
Total Site Trips

AM Peak
Enter Exit
21
85
8
8
8
4
7
9
44
106

PM Peak
Enter Exit
86
47
13
9
11
13
8
6
118
75

Per the preliminary sketch plan provided by the Town of Cary five accesses to the development
are proposed – one full movement access along Cary Parkway that ties into the existing, stopcontrolled, Cary Parkway and Winfair Drive intersection as a fourth leg, two right-in/right-out (RIRO)
access along Evans Road, one RIRO access along Cary Parkway and one full movement access
along Winfair Drive that ties into the existing stop-controlled Winfair Drive and New Rail Drive
intersection as a fourth leg.
This traffic study, 16-TAR-413A, analyzes the effects of the proposed development on traffic
operations in the study area. The existing study area is shown in Figure ES-1, while Figure ES-2
shows the preliminary sketch site plan.
Background Information
The number of trips generated by the proposed development is anticipated to exceed the Town’s
100-peak hour trip threshold for developments (Land Development Ordinance (LDO), Section
3.4.1) and therefore requires a Traffic Analysis Report (TAR). This property is also located inside
the Town of Cary’s “Base Transportation Zone” as identified in the Town’s LDO Section 7.11.6.
Per typical guidelines for rezonings within the Town of Cary, future year analysis will be for 5 years
beyond the existing year. Therefore, for this analysis, the build-out year is 2021. This TAR
analyzes the potential impacts of the proposed development on the adjacent roadways and offers
findings for those impacts as necessary.
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The study area for this TAR includes the following intersections (the Synchro intersection number
is provided before the intersection name):
•

585 – Evans Road and Maynard Road

•

1290 – N Harrison Avenue and Dynasty Drive

•

1534 – Evans Road and Weston Parkway

•

1898 – Evans Road and Cary Parkway

•

2185 – Evans Road and Rochelle Drive/W Dynasty Drive

•

1937 – Cary Parkway and Chapel Hill Road

•

2350 – Cary Parkway and Village Market Place

•

2466 – Weston Parkway and Centregreen Way/Metlife Way

•

1461 – Weston Parkway and Chapel Hill Road

•

1722 – Chapel Hill Road and Morrisville Parkway

•

2349 – Chapel Hill Road and Market Center Drive

•

9001 – Evans Road and Winfair Drive

•

9002 – Cary Parkway and Norwell Boulevard/Silverrock Court

•

9003 – Cary Parkway and Sheldon Drive

•

9004 – Weston Parkway and Sheldon Drive/Weston Estates Way

•

9005 – Winfair Drive and New Rail Drive/Access #5

•

9006 – W Dynasty Drive and Sudbury Drive/Gooseneck Drive

•

9007 – Evans Road and Access #1

•

9008 – Cary Parkway and Winfair Drive/Access #2

•

9009 – Evans Road and Access #3

•

9007 – Cary Parkway and Access #4

Traffic analyses were performed for the study area intersections listed above for four scenarios,
specifically:
•

•

Existing (2016) – Analyzes current conditions (traffic data from turning movement counts,
aerial photography, site visit, and existing signal and timing data). Note that turning
movement counts at two of the intersections in the study area (the N Harrison Avenue and
Dynasty Drive intersection and the Evans Road and Maynard Road intersection) were
collected in January 2017, while the others were collected in September 2016.
Background (2021) – Estimates future (2021) conditions based on an average annual
growth rate (AAGR) of 2.0% and traffic generated by nearby developments that have not
yet been constructed.
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•
•

Build (2021) – Combines the site generated traffic from the proposed development to the
Background (2021) volumes.
Improved (2021) – If necessary, analyzes potential improvements to provide acceptable
levels of service based on the Town’s LDO.

Background (2021) Analysis
Future year traffic estimates were developed by applying an overall average annual growth rate
(AAGR) of 2% to the Existing (2016) traffic volumes based on historic AADT on the study area
roadways. Note that turning movement counts at two of the intersections in the study area (the N
Harrison Avenue and Dynasty Drive intersection and the Evans Road and Maynard Road
intersection) were collected in January 2017, while the others were collected in September 2016.
As a result, the 2% AAGR was applied over a 4-year period for the two newly collected
intersections, while the 2% AAGR was applied over a 5-year period for all other intersections.
Anticipated site trips and committed improvements from the following approved developments
within the Town of Cary were considered and incorporated as appropriate in the Background (2021)
scenario analysis:
o
o
o
o
o

14-TAR-381 Weston Corner Apartments
13-TAR-377 Centregreen Office
08-TAR-296A Weston Parkway Property
Weston Townhomes
Weston Lakefront

Additionally, the following Town of Cary project in the study area was evaluated and Background
(2021) laneage and volume adjustments were made as necessary:
o

Cary Parkway and Evans Road Intersection Improvements

The Town of Morrisville was contacted regarding developments in the vicinity that may impact the
study area intersections. The following TIAs were provided by the Town of Morrisville:
o
o
o
o
o

Sheetz – Park West Village
The Station
Bainbridge Apartments
Market Center Development
MS Holdings

Anticipated site trips and committed improvements associated with the Town of Morrisville
developments were included where appropriate in the Background (2021) scenario analysis.
Findings
As reported, the proposed development is not anticipated to significantly affect delay on the study
area intersections. There are no signalized intersections projected to operate below the LOS D
threshold in the Build (2021) scenario that were not already operating worse than LOS D in the
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Background (2021) scenario. The same is largely true for the stop-controlled movements in the
network.
Per the Town’s LDO requirements, mitigations should be recommended to ensure no increase in
delay at locations where the level of service is LOS E or F in the Background analysis, or degrades
from LOS D or better to below the LOS D threshold between the Background and Build scenarios.
Recommendations are provided below for all intersections that do not meet the Town’s LDO
requirements. It should be noted that all of the intersections along Chapel Hill Road are outside of
the Town of Cary’s Planning Area, however the Town of Cary maintains all signals on Chapel Hill
Road in this area.
In addition to recommending on- and off-site improvements to mitigate the anticipated effects of
the proposed development on the study area intersections, the development is required to widen
the roads along the frontage of their site to half of the ultimate cross-section as outlined in the Cary
Community Plan. The site has three roads that front the site – Evans Road, Cary Parkway and
Winfair Drive. As a result, the following mitigations should be considered in order to meet the
Town’s LDO and Cary Community Plan requirements.
Cary Parkway
Per the Planned Roadway Widths in the Cary Community Plan, the ultimate cross-section along
Cary Parkway is a four-lane, divided roadway with a landscaped median. The portion of Cary
Parkway fronting the site already consists of a four-lane, divided cross-section with a landscaped
median. Therefore, it appears that no additional travel lanes are required along Cary Parkway to
conform to the Cary Community Plan.
Evans Road
Per the Cary Community, the ultimate cross-section along Evans Road is a six-lane, divided
roadway with a landscaped median north of Cary Parkway and a five-lane roadway south of Evans
Road. This differs from the previous plan where Evans Road was a six-lane, divided roadway with
a landscaped median north of Winfair Drive. The cross-section of Evans Road fronting the site
transitions between a four-lane, divided cross-section to a five-lane cross-section. Therefore, the
Town of Cary requires that the development provide right-of-way and pavement for half of the
ultimate six-lane, median divided roadway along the frontage of the property north of Cary Parkway
to conform to the Cary Community Plan.
Winfair Drive
Per the Cary Community Plan, the ultimate cross-section along Winfair Drive is a two-lane
roadway. The portion of Winfair Drive fronting the site already consists of a two-lane cross-section.
Therefore, it appears that no additional travel lanes are required along Cary Parkway to conform
to the Cary Community Plan.
Cary Parkway and Chapel Hill Road
The analysis indicates that this intersection is projected to operate at LOS E in the AM peak hour
and LOS F in PM peak hour and shows an increase in delay when compared to the Background
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(2021) scenario. As previously noted, this intersection is outside of the Town of Cary’s Planning
Area. Several approved developments in the area (Sheetz-Park West Village, The Station and
Weston Parkway Property (08-TAR-296A)) have provided geometrics and signal
recommendations at this intersection; however since none of the recommended mitigations were
committed to, they have not been included in the Background (2021) or Build (2021) scenarios. To
meet the LDO requirements, the following improvement should be considered at this location:
•

•

Construct an exclusive northbound right-turn lane along Chapel Hill Road that provides at
least 150 feet of full storage (Note that this improvement was also recommended in the
Weston Parkway Property (08-TAR-296A) TAR).
Modify the signal phasing to accommodate the geometric modifications.

With this improvement in place, the intersection is anticipated to continue operating at LOS E in
the AM peak hour and LOS F in the PM peak hour, but with less delays when compared to the
Background (2021) scenario.
Weston Parkway and Centregreen Way/Metlife Way
The analysis indicates that this intersection is projected to operate at LOS E in the PM peak hour,
with an increase in delay of 1.4 seconds/vehicle when compared to the Background (2021)
scenario. The proposed development is anticipated to contribute less than one percent (1%) of
the future traffic at this location. Additionally, the traffic signal at this intersection currently operates
in free-run during the AM and PM peak hours and is not coordinated with other signals in the area.
However, to be consistent with the analysis methods in this report, the cycle length was held
constant across scenarios in the report. A revised cycle length in the future would be expected to
reduce the overall delay. Additionally, the southbound right-turn lane egressing from Metlife Way
is currently prohibited from making a right-turn on red. If the right-turns on red were allowed, the
delays would likely be reduced significantly, and as a result, the level of service in the PM peak
hour would be projected to be LOS D. Much of the delay at this intersection can be attributed to
anticipated site trips from the unconstructed portions of the Metlife development north of the
intersection and the Centregreen development south of the intersection. As a result, no mitigations
are recommended at this location.
Evans Road and Winfair Drive/Windbyrne Drive
The analysis indicates that the eastbound Winfair Drive approach at this location is projected to
operate at LOS F in PM peak hour and shows an increase in delay when compared to the
Background (2021) of 6.4 seconds/vehicle. The proposed development is only anticipated to
contribute roughly 2% of the overall future traffic volume at this location. It is not uncommon for
stop-controlled, minor street approaches to operate under failing conditions in the peak hours. As
a result, no geometric mitigations are recommended at this location. Given the projected volumes
and intersection spacing at this location, a signal would likely not be warranted at this location. The
eastbound Winfair Drive approach was analyzed assuming two egress lanes, based on the
pavement width in the field and field observations. As a result, the following mitigations should be
considered:
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•

Stripe the eastbound Winfair Drive approach in order to accommodate an exclusive rightturn lane and a shared thru/left-turn lane that extends to the end of the existing median.

Cary Parkway and Sheldon Drive
The analysis indicates that the southbound left-turn lane along Sheldon Drive is projected to
operate at LOS F in the AM and PM peak hour hours, while the southbound right-turn lane is
projected to operate at LOS F in the PM peak hour.
Geometric improvements were considered, but did not reduce delay enough to meet the
requirements of the LDO. Therefore, a peak hour signal warrant analysis was performed using
Cary Parkway as the mainline approach and Sheldon Drive as the minor approach. This method
resulted in the PM peak hour being met, but not the AM peak hour. An alternative method, using
the eastbound left-turn along Cary Parkway as the minor street and the westbound thru- and rightturning vehicles along Cary Parkway as the major street results in the peak hour signal warrants
being met for the AM and PM peak hours. Meeting one signal warrant (of nine) does not
automatically justify the need for a signal. The location is ideally spaced, roughly 2,100 feet to the
signalized Cary Parkway and Chapel Hill Road intersection to the west and roughly 2,900 feet to
the signalized Cary Parkway and Evans Road intersection to the east. It should be noted that the
proposed development is only anticipated to add approximately 3% of the total future traffic.
A full signal warrant should be conducted at this location to determine the need for a signal;
however, in order to meet the LDO requirements, this intersection was analyzed with a three-phase
traffic signal in the Improved (2021) scenario
Evans Road and Access #1
The analysis indicates that the eastbound Access #1 approach is projected to operate at LOS C or
better in both the AM and PM peak hours of the Build (2021) scenario. As a result, the following
driveway configuration should be constructed at this location:
•
•
•

Construct the eastbound Access #1 approach to provide for one ingress lane and one
egress lane that allows for a right-turn only movement.
Provide adequate channelization so as to dissuade any vehicles from turning left out of the
site or left into the site.
Construct an exclusive southbound right-turn lane along Evans Road that provides at least
50 feet of full storage and an appropriate taper.

The NCDOT nomograph for at-grade, unsignalized intersections showed that a right-turn storage
length of between 25 feet and 50 feet would be required at this location. As a result, and to be
conservative, 50 feet of full storage was recommended for operations and for safety.
Cary Parkway and Winfair Drive/Access #2
The analysis indicates that the northbound Winfair Drive approach at this location is projected to
operate at LOS F in the AM and PM peak hours, while the southbound Access #2 approach is
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projected to operate at LOS F in the PM peak hour.
configuration should be considered at this location:
•

•
•

As a result, the following driveway

Construct the southbound Access #2 approach to provide one ingress lane and two egress
lanes – a shared thru/left-turn lane and an exclusive right-turn lane that provides at least
100 feet of full storage and an appropriate taper.
Construct an exclusive northbound right-turn lane that provides at least 100 feet of full
storage with an appropriate taper.
Restripe the existing northbound lane to a shared thru/left-turn lane.

This configuration results in the southbound Access #2 approach operating acceptably in the AM
peak hour and the PM peak hour is projected to continue operating at LOS F, albeit with decreased
delay. Similarly, the northbound Winfair Drive approach is projected to continue operating at LOS
F in the AM and PM peak hour, with decreased delays. Although these approaches are projected
to continue operating poorly in the future, there are alternative paths vehicles can take from each
of the sites if delays are excessive. Given the projected volumes and intersection spacing at this
location, a signal would likely not be warranted at this location. As a result, no additional mitigations
are recommended at this location.
Evans Road and Access #3
The analysis indicates that the eastbound Access #3 approach at this location is projected to
operate at LOS B or better in the AM and PM peak hours. As a result, the following driveway
configuration should be considered at this location:
•
•

Construct the eastbound Access #3 approach to provide for one ingress lane and one
egress lane that allows for a right-turn only movement.
Provide adequate channelization so as to dissuade any vehicles from turning left out of the
site or left into the site.

Cary Parkway and Access #4
The analysis indicates that the northbound Access #4 approach at this location is projected to
operate at LOS C or better in the AM and PM peak hours. As a result, the following driveway
configuration should be considered at this location:
•
•

Construct the northbound Access #4 approach to provide for one ingress lane and one
egress lane that allows for a right-turn only movement.
Provide adequate channelization so as to dissuade any vehicles from turning left out of the
site or left into the site.

Winfair Drive and New Rail Drive/Access #5
The analysis indicates that all movements at this location are projected to operate at LOS A or
better in the AM and PM peak hours. As a result, the following driveway configuration should be
considered at this location:
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•
•

Construct the southbound Access #5 approach to provide one ingress lane and one egress
lane.
Restripe the northbound, eastbound, and westbound approaches to accommodate the new
leg of the intersection.

Tables ES-2a and ES-2b provide a summary of the intersection levels of service across all
scenarios. The proposed 2021 laneage is shown in Figure ES-3.
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Table ES-2a: Signalized AM and PM Peak Hour Level of Service and Delay Comparison (sec/veh)
Existing (2016)
Signalized Intersection

AM

Background (2021)

PM

AM

Build (2021)

PM

AM

Improved (2021)
PM

AM

LOS

Delay

LOS

Delay

LOS

Delay

LOS

Delay

LOS

Delay

LOS

Delay

Evans Road and Maynard Road
(585)

B

17.8

C

28.4

C

21.3

C

26.7

C

21.8

C

27.1

N Harrison Avenue and Dynasty Drive
(1290)

B

10.8

B

13.3

B

11.4

B

16.4

B

11.4

B

16.6

Evans Road and Weston Parkway
(1534)

D

35.7

C

24.5

D

52.0

D

44.1

D

54.1

D

46.3

Evans Road and Cary Parkway
(1898)

D

36.7

D

48.8

D

39.6

C

30.6

D

40.7

C

31.1

Evans Road and Rochelle Drive/W Dynasty Drive
(2185)

A

8.0

A

4.7

A

8.3

A

4.2

A

8.4

A

4.2

Cary Parkway and Chapel Hill Road
(1937)

D

53.8

E

64.9

E

65.7

F

89.4

E

67.2

F

92.2

Cary Parkway and Village Market Place
(2350)

B

12.2

D

47.0

B

14.9

D

50.0

B

15.0

D

50.2

Weston Parkway and Centregreen Way/Metlife Way
(2466)

B

11.9

D

39.9

C

26.2

E

77.0

C

26.4

E

78.4

Weston Parkway and Chapel Hill Road
(1461)

B

15.1

C

32.0

C

23.9

D

35.4

C

24.3

D

35.5

Chapel Hill Road and Morrisville Parkway
(1722)

C

28.7

C

32.0

D

36.8

D

40.5

D

36.7

D

41.6

Chapel Hill Road and Market Center Drive
(2349)

A

4.3

B

11.5

A

8.4

B

14.6

A

8.5

B

14.6

Cary Parkway and Norwell Boulevard/Silverrock Court
(9002)

B1

12.81

B1

19.51

B1

12.91

B1

19.91

Weston Parkway and Sheldon Drive
(9004)

B2

15.72

B2

12.62

B2

15.82

B2

12.72
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Existing (2016)
Signalized Intersection

AM
LOS

Background (2021)

PM

Delay

LOS

Delay

AM
LOS

Delay

Build (2021)

PM
LOS

Delay

AM
LOS

Delay

Improved (2021)
PM

LOS

Delay

Cary Parkway and Sheldon Drive
(9003)

AM

PM

LOS

Delay

LOS

Delay

B

12.6

B

19.0

1
Signalized in Background (2021) scenario as part of 13-TAR 377 committed improvements
Signalized in Background (2021) scenario as part of 08-TAR-296A committed improvements

2
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Table ES-2b: Unsignalized AM and PM Peak Hour Level of Service and Delay Comparison (sec/veh)
Existing (2016)
Unsignalized Intersection

Evans Road and Winfair
Drive/Windbyrne Drive
(9001)

Cary Parkway and Norwell
Boulevard/Silverrock Court
(9002)1

Cary Parkway and Sheldon
Drive
(9003)

Approach

AM

Background (2021)

PM

AM

Build (2021)

PM

Delay

LOS

Delay

B

11.4

A

7.9

B

11.6

0.0

A

0.2

A

0.1

A

0.3

C

21.6

E

49.6

C

23.0

F

56.0

12.2

A

9.2

B

13.3

A

9.3

B

13.4

C

17.8

C

20.2

C

22.1

C

20.9

C

23.4

9.4

A

7.8

B

10.0

A

7.9

B

10.0

A

8.0

A

0.0

A

0.1

A

0.0

A

0.1

A

0.0

A

0.1

Northbound
Left/Thru/Right-Turn

D

34.7

D

25.8

Eastbound Left-Turn

A

9.1

A

9.0

Westbound Left-Turn

A

9.0

A

8.3

Southbound
Thru/Left-Turn

F

70.8

F

81.8

Southbound RightTurn

B

10.7

C

16.3

Eastbound Left-Turn

A

9.8

B

11.9

B

10.7

B

13.8

B

11.0

B

14.1

Southbound Left-Turn

F

92.1

F

94.5

F

225.0

F

165.4

F

263.1

F

197.3

Southbound RightTurn

B

10.2

D

29.2

B

10.6

F

64.6

B

10.8

F

71.1

Westbound
Thru/Left/Right-Turn
Southbound Thru/LeftTurn
Southbound
Thru/Right-Turn

LOS Delay LOS Delay LOS

A

7.7

B

10.4

A

7.8

A

0.0

A

0.1

A

C

17.1

D

32.5

A

9.0

B

C

16.4

A

AM

LOS

Eastbound Right-Turn

Delay

PM

Delay

Northbound Thru/LeftTurn
Northbound
Thru/Right-Turn
Eastbound Thru/LeftTurn

LOS

AM

Improved (2021)

LOS
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ES-11

Delay

PM

16-TAR-413A
FINAL DRAFT
Existing (2016)
Unsignalized Intersection

Weston Parkway and
Sheldon Drive/Weston
Estates Way
(9004)2

Winfair Drive and New Rail
Drive/Access #5
(9005)

Approach

AM

Background (2021)

PM

AM

LOS

Delay

Northbound Thru/LeftTurn

D

28.4

F

152.0

Northbound Right-Turn

C

15.1

A

9.7

Eastbound Left-Turn

A

7.7

A

9.9

Westbound Left-Turn

A

9.3

A

8.9

Southbound Left-Turn

E

35.1

F

149.7

Southbound
Thru/Right-Turn

C

17.5

F

70.0

Northbound Left/RightTurn

A

8.7

A

9.0

PM

PM

Delay

LOS

Delay

LOS

Delay

Northbound
Left/Thru/Right-Turn

A

8.7

A

9.2

A

8.7

A

9.2

Eastbound Left-Turn

A

7.2

A

7.3

A

7.2

A

7.3

A

7.3

A

7.3

A

7.3

A

7.3

A

8.6

A

8.8

A

8.6

A

8.8

A

9.2

C

16.6

7.3

A

7.3

A

8.7

7.3

A

A

9.0

7.3

Southbound
Left/Thru/Right-Turn

Evans Road and Access #1
(9007)

AM

LOS

A

Delay

PM

Delay

A

LOS Delay LOS Delay LOS

AM

Improved (2021)

LOS

Westbound Thru/LeftTurn

W Dynasty Drive and
Sudbury Drive/Gooseneck
Drive
(9006)

Build (2021)

Northbound
Left/Thru/Right-Turn

A

9.9

B

11.4

B

10.1

B

12.0

B

10.1

B

12.1

Eastbound
Left/Thru/Right-Turn

A

7.5

A

7.4

A

7.5

A

7.5

A

7.5

A

7.5

Westbound
Left/Thru/Right-Turn

A

7.5

A

7.9

A

7.6

A

8.0

A

7.6

A

8.0

Southbound
Left/Thru/Right-Turn

B

11.4

B

13.3

B

11.8

B

14.3

B

11.9

B

14.3

A

9.2

C

17.0

Eastbound Right-Turn
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ES-12

16-TAR-413A
FINAL DRAFT
Existing (2016)
Unsignalized Intersection

Approach

PM

LOS

Delay

D

34.8

AM

Build (2021)

PM

AM

Improved (2021)

PM

AM

LOS Delay LOS Delay LOS

Delay

LOS

Delay

LOS

Delay

E

28.9

F

77.5

F

53.6

PM

LOS

Delay

LOS

Delay

Northbound Thru/LeftTurn

F

99.0

F

59.2

Northbound Right-Turn

B

14.9

B

10.7

Northbound
Left/Thru/Right-Turn

Cary Parkway and Winfair
Drive/Access #2
(9008)

AM

Background (2021)

C

21.5

38.7

D

Eastbound Left/U-Turn

A

0.0

B

10.9

A

0.0

B

15.6

A

8.3

B

12.9

A

8.3

B

12.9

Westbound Left-Turn

B

11.3

A

8.7

B

12.5

A

9.1

B

12.6

A

9.1

B

12.6

A

9.1

D

32.0

F

93.7

Southbound Thru/LeftTurn

E

43.9

F

131.9

Southbound RightTurn

A

9.9

B

14.8

Southbound
Left/Thru/Right-Turn

Evans Road and Access #3
(9009)

Eastbound Right-Turn

A

9.1

B

13.4

A

9.1

B

13.4

Cary Parkway and Access #4
(9010)

Northbound Right-Turn

C

15.1

B

10.6

C

15.1

B

10.6

1
Signalized in Background (2021) scenario as part of 13-TAR 377 committed improvements
Signalized in Background (2021) scenario as part of 08-TAR-296A committed improvements

2
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This “background paper” summarizes some of the Imagine Cary project team’s findings regarding the
remaining developable land, within the geographic boundaries of Cary’s comprehensive planning
boundaries, that might be suitable for future office development. The results of this study are
presented, followed by a discussion of the methodology employed, and caveats regarding the findings
and data.
The study considered all the remaining land in the planning area that could be considered “developable”
for office/employment over the next 25 years. All sites were selected in consultation with the Cary
Chamber of Commerce’s economic development staff, with a particular focus on prime, secondary, and
light industrial sites (see classification below). Sites that would require significant redevelopment of
already-built sites are not included in this analysis. Every developable parcel or site in the inventory was
assigned one of the following five different office suitability classifications:
1. Prime Office Sites. These are sites that have exceptional value for attracting major employers
or key businesses/industries to Cary. The prime sites offer opportunities for corporate
recruitment, expansion of major Cary employers, and unique opportunities for new business.
Accordingly, the size and location of such sites were the primary consideration. Most of the
prime sites offer immediate, short-term development opportunities, however some areas and
sites rely on the completion of key transportation infrastructure.
2. Prime Office/Light Industrial. These are sites that have exceptional value for attracting major
employers or key businesses/industries to Cary, with a focus on industries that may require
some warehousing and distribution, manufacture, and related. Accordingly, the size and
location of such sites is the primary consideration, and almost all such sites are located north of
I-40, near RDU. Most of these prime sites offer immediate, short-term development
opportunities.
3. Secondary Office Sites. These are sites that have moderate value for attracting major
employers or key businesses/industries to Cary. The secondary sites offer similar opportunities
as the prime sites, and all have similar potential as for the prime sites, however the secondary
sites are deemed somewhat less attractive or likely due to factors such as one or more of the
following: (a) potential site assembly difficulties; (b) sizes or numbers of parcels involved; (c)
uncertainty regarding the timing and/or design of future transportation infrastructure, including
the exact nature of site access in the future; (d) reliance on cooperation with neighboring
jurisdictions; and/or (e ) significant uncertainty regarding state or utility owners’ intentions for
the property.
4. Neighborhood Office Sites. These are sites that could be suited for future neighborhood office,
but are unlikely to be suitable for corporate office or major employers. Neighborhood office
typically includes things such as local attorneys, realtors, medical office suites, small business,
insurance agencies, and so forth. Neighborhood office can typically occur on smaller sites, and
have far less reliance on proximity to freeway access. Note that neighborhood office could, of
course, be feasible on any of the prime or secondary office sites, however the inverse is not true
(i.e., major employers would not likely find the neighborhood office sites suitable).
5. Not Suited for Office or Industry. These are sites that do not appear to have any potential
viability for prime, secondary, or neighborhood office, or for light industry.
Map 1, following, depicts the developable land that could be suitable for prime office, prime office/light
industrial, and secondary office. Sites suitable for neighborhood office are not depicted, nor are sites
not suited to any office or industrial. Note that the sites depicted on Map 1 could also be suitable for
uses other than office; it is not implied that the depicted sites are only suitable for office, or that the
entirety of the depicted sites should be office. A discussion of the findings follows.

Page 2 of 19

Attachment: Available Land Analysis - Office and Employment v6 (2384 : 16-REZ-32 Silverton PDD Amendment (Waltonwood))

5.1.h

March 3, 2015

Packet Pg. 900

Map 1. Prime Office, Prime Office/Light Industrial, and Secondary Office
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1. Almost all of the sites are located within ½ to 1 mile of an existing or future freeway interchange
(including US 1, US 64, I-40/440, I-540). Only the secondary office category has sites near future
freeway interchanges.
2. The only exceptions to the above are found: (a) deep within Weston, (b) near the SAS Campus
and Trenton Road, (c) on Davis Drive at Airport Blvd., (d) on NC 55 Hwy, next to RTP, (e) on NC
55 Hwy next to Somerset subdivision, and (f) adjacent to the future I-540 Southern Wake
Expressway along Pierce Olive Road.
The total land area depicted in Map 1, above, for the three office categories, and the number of parcels
in each category, is shown in Table 1:
Table 1. Developable Land Inventory by Category

Total Acres1

Category
Prime Office Sites
Prime Office/Light Industrial
Secondary Office Sites

1,393
370
705

No. of Parcels
or Sites2
153
47
90

At first blush, the figures in Table 1 seem remarkable and encouraging. However, we need to explore
the findings more deeply, and explore factors such as:
1. Inventory by Office Market. The national and regional office market has been radically shifting
over the last 5-10 years, and stratifying into firms that (a) demand sites in traditional office
parks; (b) demand sites in mixed-use office parks, and (c) demand sites in mixed-use, walkable
urban/suburban centers. In the case of Cary, we need to differentiate then between the
portions of the inventory in office parks, and the portion in mixed use or activity center areas.
2. Ownership and Availability. Are there cases where the ownership of the identified parcels may
limit availability?
3. Demand for Other Uses on the Site. Is it likely that all the land in certain locations will be used
for office and employment?
4. Sizes of Sites/Parcels. What are the sizes of the identified parcels? How many are over 20
acres? Over 10 acres? Major corporate employers seeking office park sites often require more
than 10 or 20 acres (e.g., Met Life), however such sites are more rare. Employers that demand
mixed-use, walkable urban locations can often use sites of less than 10 or even 5 acres.
We’ll first examine the issue of the sizes of parcels in the inventory of sites identified for prime office,
prime office/industrial, and secondary office, for the entire planning area. Table 2 below expands on
Table 1, by adding counts for parcels/sites of 20+ acres, 10-20 acres, and less than 10 acres.

1

For the majority of parcels, the total parcel acreage is used. However, there are numerous cases in this analysis
where we have adjusted a parcel’s acreage to remove areas located in unbuildable regulatory floodplain, and
sometimes where USGS perennial stream buffers significantly affect a parcel.

2

The terms “parcel” and “site” will be used interchangeably in this paper. For the most part, the term refers to
individual land parcels. However, there are some few cases where – for the purposes of this analysis – parcels
have been split into two or more distinct pieces, and each such piece is herein referred to as a parcel or site.
Such splits occurred for properties that are divided by major roads, watercourses, or floodplains, where each
resulting “piece” has a different type of development suitability.
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Table 2. Developable Site/Parcel Size Characteristics

Office Suitability
Prime Office Sites
Prime Office/Light Industrial
Secondary Office Sites

163
5
10

Combined
Acres

722.8
199.3
391.2

Parcels 10-20 Ac.
No. of
Parcels

21
4
7

Combined
Acres

311.1
55.3
98.5

Parcels Under 10 Ac.
No. of
Parcels

1164
38
73

Combined
Acres

359.3
115.8
215.5

The above table raises some concerns: Within the planning area, only 16 prime office sites of 20 or
more acres remain, and only 21 sites of 10-20 acres. As alarming, only 5 prime light industrial sites over
20 acres exist, and only 4 sized 10-20 acres. For these key sites, we next examine how they are
distributed around Cary, since we are dealing with a very large planning area of over 82 square miles.
For the purpose of analysis we will divide the planning area into the following four distinct subareas, as
depicted in Map 2 on the following page:
1. The RDU Airport Area
2. Central/Northeastern Area
3. Southeastern Area
4. Western Area

3

6 of the 16 properties are owned by SAS/Reedy Creek Investments or Dr. Goodnight, in northeastern Cary. A 17 th
property, also owned by SAS, is shown on Map 1 adjacent to the SAS campus, on Trenton Road, but a SAS site
plan has just been submitted for that property, so it is not included in the tables in this document.

4

Map 1 shows a 117th parcel on Towerview Ct., of 8.8 acres, but that site is under contract to C-Tran, and is not
included in the tables in this document.
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For prime office only, the results can be summarized as follows:

Parcels >= 20
Acres in Size
Location
RDU Area
1. Aerial Center
2. Gateway Center
3. Airgate Center
4. RDU Center
Central/Northeastern Area
5. Weston/Silverton
6. N. Harrison/SAS RAC
7. Future NE Cary Pkwy/Trenton Road Area
8. Cary Town Center RAC
9. Towerview Ct./
Southeastern Area
10. Crossroads RAC
11. Wellington CAC at US 1/64
12. Guernsey Trail N’hood15
13. Regency Office Park
14. MacGregor Office Park
15. MacGregor Centre PDD
Western Area
16. Village at the Park/Lost Corners
17. Alston
18. Green Level West/I-540 CAC
19. Twin Lakes

Totals:

No. of
Parcels

Combined
Acreage

15

33.3

6

1
69
111

1

5
1
16

24.4
377.8
82.0

28.2

143.1
33.9
722.8

Parcels 10-20
Acres in Size
No. of
Parcels

3
17
1

Combined
Acreage

52.2
15.6
12.0

113
1

15.2
18.9

1

16.6

3
1
9

36.9
15.9
128.1

21

311.1

Parcels Under 10
Acres in Size
No. of
Parcels

Combined
Acreage

2
6
5
1

7.6
29.1
22.4
2.8

10
278
310

32.5
53.1
13.6

112

1.5

614
3
13
4
2
1

16.6
14.8
19.8
20.7
13.2
2.9

6
1
19
6
116

24.7
7.5
62.5
14.1
359.3

5

Site is owned by Wake County at present. Development disposition uncertain.
Property controlled by SAS/Reedy Creek Investments.
7
Property controlled by SAS/Reedy Creek Investments.
8
Fifteen of these properties, totaling 23.4 acres, are controlled by SAS/Reedy Creek Investments.
9
All six properties controlled by SAS/Reedy Creek Investments/Dr. Goodnight. A 7th property is shown on the map,
but a SAS site plan has just been submitted for that property, so its acreage is not included.
10
All three properties controlled by SAS/Reedy Creek Investments/Dr. Goodnight
11
The state property on Cary Towne Blvd.
12
The map shows a 2nd parcel, of 8.8 acres, but that site is under contract to C-Tran, and is not included.
13
Dellinger PDD
14
Three of the properties are “in play” for development via DRC pre-applications, and one is reputedly under
option, potentially taking 4 properties and 9.8 total acres out of the inventory.
15
Neighborhood adjacent to Waverly Place CAC, currently marketing entire neighborhood.
6
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For prime office/light industrial only, the results can be summarized as follows:

Parcels >= 20
Acres in Size
Location
RDU Area
1. North of I-40
Central/Northeastern Area
2. North of I-40 at N. Harrison
Southeastern Area
none
Western Area
3. Village at the Park/Lost Corners Area
4. Davis Drive at Airport Blvd./Twin Lakes

Totals:

16
17

Parcels 10-20
Acres in Size

Parcels Under 10
Acres in Size

No. of
Parcels

Combined
Acreage

No. of
Parcels

Combined
Acreage

No. of
Parcels

Combined
Acreage

2

93.4

2

33.1

3516

105.8

117

43.6

2

62.3

1
1
4

11.1
11.0
55.2

3
38

9.9
115.7

5

199.3

5 of these parcels are owned by RDU Airport Authority, totaling 18.3 acres.
State land. Disposition uncertain.
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For secondary office only, the results can be summarized as follows:

Parcels >= 20
Acres in Size
No. of
Parcels

Location
RDU Area
none
Central/Northeastern Area
1. Weston/Silverton
2. N. Harrison/SAS RAC
3. Future NE Cary Pkwy/Trenton Road Area
Southeastern Area
4. Crossroads RAC
5. Swift Creek CAC
6. MacGregor Office Park
7. Future Southern I-540/Bells Lake Rd.
Interchange area
8. Pierce Olive Rd. at future Southern I-540
Western Area
9. Village at the Park/Lost Corners Area
10. Alston
11. Future I-540/Morrisville Pkwy
Interchange (Twyla Road area)
12. NC Hwy 55, N. of Somerset Sub.

Totals:

Combined
Acreage

Parcels 10-20
Acres in Size
No. of
Parcels

120

Combined
Acreage

No. of
Parcels

Combined
Acreage

4
618
819

6.8
19.4
19.7
9.0
8.3
3.6
7.1

4

162.1

4
4
1
1

2

89.121

1

1.2

1
222

20.7
84.2

73.7
13.7

4
16
2323

11.0
62.7
64.1

1
10

35.0
391.2

98.5

1
73

2.6
215.5

5
1

7

11.0

Parcels Under 10
Acres in Size

18

4 of the properties are owned by SAS/Reedy Creek Investments, totaling 11.1 acres.
All properties owned by SAS/Reedy Creek Investments.
20
Site is in depression trapped between I-40/440 and US 1/64 interchange, and Toys R Us and Best Buy.
21
Available acreage will be significantly reduced by future freeway right-of-way and interchange.
22
1 property is owned by Town of Cary, at 38.4 acres, south of Mills Park schools.
23
2 of the properties, totaling 7.5 acres, are owned by NC Turnpike Authority.
19
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Map 3, below, shows the RDU Airport area depicted earlier on Map 2. Table 6 summarizes the
developable land by location and parcel size within this area. Almost all of the available land in this
areas is suited to prime office (dark blue) and/or prime light industrial uses (light blue) – as opposed to
residential or retail uses – due to proximity to the airport, I-540 and I-40, and the impact of the noise
zones surrounding the airport. Total prime office and prime office/light industrial inventory for the RDU
Area is as follows:
Table 6. Developable Sites in RDU Airport Area, by Size
Parcels >= 20
Acres in Size

Parcels 10-20
Acres in Size

No. of
Parcels

Combined
Acreage

124

33.3

Subtotals:

1

33.3

Prime Office/Light Industrial
5. North of I-40
Subtotals:

2
2

93.4
93.4

Location
Prime Office
1. Aerial Center
2. Gateway Center
3. Airgate Center
4. RDU Center

No. of
Parcels

Parcels Under 10
Acres in Size

Combined
Acreage

No. of
Parcels

Combined
Acreage

0

0

2
6
5
1
14

7.6
29.1
22.4
2.8
61.9

2
2

33.1
33.1

3525
35

105.8
105.8

The dark blue “prime office” occurs in four office parks on either side of I-40. Fortunately, these sites
are not suited to residential or commercial uses, other than perhaps hotel, and so the sites are unlikely
to be threatened in the short term,
and removed from the inventory.
The only recent loss in this area is the
5
new E-38 elementary school site, at
.
18.7 acres. Given the existing
scattered industries around the light
blue prime industrial areas, it is
unlikely that those sites will prove
5
suitable for corporate office.
.
3
However, they constitute a sizable
.
portion of the only remaining light
1
industrial and warehousing and
4
.
distribution sites in Cary. Such sites
2 .
are almost unavailable elsewhere in
the jurisdiction.
Other observations are summarized
in the “Advantages/Disadvantages”
table below.

Map 3. Airport Area.
Numbered labels correspond to locations give in Table 6.

24
25

Site is owned by Wake County at present. Development disposition uncertain.
5 of these parcels are owned by RDU Airport Authority, totaling 18.3 acres.
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 Gateway Center still contains 6 adjacent office
pads of 3-5 acres each. A larger site could be
assembled from these pads.
 Wake County owns one premier site of 33 acres
adjacent to Aerial Center. If the site can be
procured, it would be of great advantage.
 The area contains a large supply of land for light
industry, warehousing, and distribution, including
4 sites over 10 acres.

Area’s Disadvantages
 With the exception of the Wake County property,





 All of the sites would reasonably be used in their
entireties for office and/or light industrial.

there are no individual prime office sites larger
than about 3-6 acres.
Uncertain ability to secure the Wake County site
for economic development is uncertain.
For sites adjacent to freeways, Cary’s freeway
buffer regulations may limit visibility and
marketability.
The impact of airport noise on marketability for
prime office is uncertain.
The area offers no sites for firms seeking mixed-use
or walkable urban locations. There are no dining,
shopping, or services immediately nearby.

 The sites supply locations for firms that desire
office park locations.

Central/Northeastern Area
Map 4, below, shows the Central/Northeastern area depicted earlier on Map 2. Table 7 summarizes the
developable land by location and parcel size within this area. Notable findings in this area include:


The Central/Northeastern Area offers 2 areas that could capture firms seeking walkable urban
locations – the N. Harrison RAC (“2” on map) and the Cary Towne Center RAC (“4” on map). These 2
centers offer unique
opportunities to create
“signature” mixed use areas.



Most of the potential at the
N. Harrison RAC is on east side
of N. Harrison Ave. (78 acres
classified as prime office), and
consists of a large number of
parcels – the majority being
owned by SAS/Reedy Creek
Investments. Office-related
traffic impacts may make it
necessary to develop the site
as mixed use, leaving less than
78 acres for office.



The state property at “4” on
the map is the second location
on the map that could cater to
firms demanding sites in
mixed-use, walkable urban
locations. However, to do
this the site would need to be
developed in a contemporary

1

6

2
2 2

1
1

3

5

4

Map 4. Northeastern Cary
Numbered labels correspond to locations given in Table 7.
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Most of the prime office land shown on Map 4 is at location “3”, and is controlled by SAS/Reedy
Creek Investments. This area – of over 400 acres – has tremendous potential, but only if NW Cary
Parkway is extended to Trinity Road, and if the owners wish to develop. With the parkway
connection, the area would have direct linkages to Raleigh’s RBC Center and Trinity Road office
parks, and to Wade Avenue, Edwards Mill Road, Blue Ridge Road, and I-40. Due to the amount of
acreage, this location would likely require a mix of office and housing, perhaps with limited shopping
and services, in order to be a viable 21st Century employment area, similar to Raleigh’s experience.



There is some opportunity for mixed use office in Silverton at Evans Road & NW Cary Parkway,
where 2 sites over 10 acres exist. However, one of those currently has General Commercial zoning.



The Weston/Silverton PDD’s have only 3 remaining parcels over 10 acres.



The property at “6” on Map 4 is the only one suitable for office/light industrial; however the site is
owned by the state.

Table 7. Developable Sites in Central/Northeastern Area, by Size
Parcels >= 20
Acres in Size
Location

No. of
Parcels

Combined
Acreage

Prime Office
1. Weston/Silverton
2. N. Harrison/SAS RAC
3. Future NE Cary Pkwy/Trenton Road Area
4. Cary Town Center RAC
5. Towerview Ct./
Subtotals:

126
629
131

24.4
377.8
82.0

Prime Office/Light Industrial
6. North of I-40 at N. Harrison
Subtotals:

Parcels 10-20
Acres in Size

Parcels Under 10
Acres in Size

No. of
Parcels

Combined
Acreage

No. of
Parcels

Combined
Acreage

3
127
1

52.2
15.6
12.0

10
2728
330

32.5
53.1
13.6
1.5
100.7

0

8

484.2

5

79.8

132
41

133
1

43.6
43.6

0

0

0

26

Property is controlled by SAS/Reedy Creek Investments.
Property is controlled by SAS/Reedy Creek Investments.
28
Fifteen of these properties, totaling 23.4 acres, are controlled by SAS/Reedy Creek Investments.
29
All six properties controlled by SAS/Reedy Creek Investments/Dr. Goodnight. A 7th property is shown on the
map, but a SAS site plan has just been submitted for that property, so its acreage is not included.
30
All three properties controlled by SAS/Reedy Creek Investments/Dr. Goodnight
31
The state property on Cary Towne Blvd.
32
The map shows a 2nd parcel, of 8.8 acres, but that site is under contract to C-Tran, and is not included.
33
State land. Disposition uncertain.
27
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Table 7. Developable Sites in Central/Northeastern Area (cont.)

No. of
Parcels

Location
Secondary Office
1. Weston/Silverton
2. N. Harrison/SAS RAC
3. Future NE Cary Pkwy/Trenton Road Area
Subtotals:

Combined
Acreage

0

0

Parcels 10-20
Acres in Size
No. of
Parcels

0

Parcels Under 10
Acres in Size

Combined
Acreage

No. of
Parcels

Combined
Acreage

0

4
634
835
18

6.8
19.4
19.7
45.9

Southeastern Area
Map 5, below, shows the Southeastern area depicted earlier on Map 2. Table 8 summarizes the
developable land by location and parcel size within this area. The most notable findings include:

1
2

6

7

3

5

 There is only 1 remaining prime office
site over 20 acres (in Regency), and only
3 over 10 acres.

4

9

 The feasibility of the secondary office
site at the future Southern Wake
Freeway’s Bells Lake Road interchange
(“8”) will largely depend on the nature
of the interchange design, and
surmounting site access challenges. As
an activity center, less than half the
location likely to be office.

8

 The feasibility of the secondary office
site at the Southern Wake Freeway and
Pierce Olive Road (“9”) is wholly
dependent on (a) the design of the
interchange and access from Kildaire
Farm Road, and (b) cooperative and
like-minded planning with Holly Springs.

Map 5. Southeastern Cary
Numbered labels correspond to locations given in Table 8.

34
35

 The most marketable areas in this part
of Cary are at Crossroads Plaza and
Regency Park, then followed by
MacGregor, Wellington, and then
Guernsey Trail. (labels “1”, “4”, “5”,
“2”, and “3”, respectively)

 Recent development pre-application
meetings indicate that 2 or more sites
in Crossroads may be claimed shortly.

4 of the properties are owned by SAS/Reedy Creek Investments, totaling 11.1 acres.
All properties owned by SAS/Reedy Creek Investments.
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Table 8. Developable Sites in Southeastern Area, by Size

No. of
Parcels

Location
Prime Office
1. Crossroads RAC
2. Wellington CAC at US 1/64
3. Guernsey Trail N’hood38
4. Regency Office Park
5. MacGregor Office Park
6. MacGregor Centre PDD
Subtotals:
Secondary Office
1. Crossroads RAC
5. MacGregor Office Park
7. Swift Creek CAC
8. Future Southern I-540/Bells Lake Rd.
Interchange area
9. Pierce Olive Rd. at future Southern I-540
Subtotals:

Combined
Acreage

Parcels 10-20
Acres in Size

Parcels Under 10
Acres in Size

No. of
Parcels

Combined
Acreage

No. of
Parcels

Combined
Acreage

136
1

15.2
18.9

637
3
13
4
2
1
29

16.6
14.8
19.8
20.7
13.2
2.9
88.0

4
1
4

9.0
3.6
8.3

1

28.2

1

16.6

1

28.2

3

50.7

139

11.0

4

162.1

1

7.1

2
6

89.140
251.2

1
11

1.2
29.2

1

11.0

36

Dellinger PDD
Three of the properties are “in play” for development via DRC pre-applications, and one is reputedly under
option, potentially taking 4 properties and 9.8 total acres out of the inventory.
38
Neighborhood adjacent to Waverly Place CAC, currently marketing entire neighborhood.
39
Site is in depression trapped between I-40/440 and US 1/64 interchange, and Toys R Us and Best Buy.
40
Available acreage will be significantly reduced by future freeway right-of-way and interchange.
37
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Map 6, below, shows the Western area, and Table 9, following, summarizes site availability in this area.
The numbered labels on Map 6 correspond to the location numbers in Table 9. Key findings include:
 Western Area has at most
4 locations that could
support prime office.
 More secondary office
sites are identified than in
any of the other subareas.
 Other than the Airport
Area, the Western Area is
the only other subarea
that offers multiple sites
for office/light industrial.
 Locations “3”and “5” on
the map are the only sites
that can offer freeway
visibility.
 Locations “2” and “3” offer
the possibility of creating
destinations designed for
firms demanding sites in
mixed-use, walkable
centers.
 Although location “3”
offers over 330 acres of
prime office sites, far less
than that could actually be
used for office; a mix of
uses will be required, as
we describe following
Table 9.

1

2

2

4

4

5

6
3

3

Map 6. Western Area
Numbered labels correspond to location numbers used
in Table 9.

Table 9. Developable Sites in Western Area, by Size

Location
Prime Office
1. Village at the Park/Lost Corners Area
2. Alston
3. Green Level West/I-540 CAC
4. Twin Lakes Area
Subtotals:

Parcels >= 20 Acres
in Size
No. of Combined
Parcels
Acreage

5
1
6
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143.1
33.9
177.0

Parcels 10-20 Acres
in Size
No. of Combined
Parcels
Acreage

3
1
9

36.9
15.9
128.1

13

180.9

Parcels Under 10
Acres in Size
No. of Combined
Parcels
Acreage

6
1
19
6
32

24.7
7.5
62.5
14.1
108.8
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Location
Prime Office/Light Industrial
1. Village at the Park/Lost Corners Area
4. Twin Lakes Area
Subtotals:
Secondary Office
1. Village at the Park/Lost Corners Area
2. Alston
5. Future I-540/Morrisville Pkwy
Interchange (Twyla Road area)
6. NC Hwy 55, N. of Somerset Sub.
Subtotals:

Parcels >= 20 Acres
in Size
No. of Combined
Parcels
Acreage

2
2

62.3
62.3

Parcels 10-20 Acres
in Size
No. of Combined
Parcels
Acreage

1
1
2

Parcels Under 10
Acres in Size
No. of Combined
Parcels
Acreage

11.1
11.0
22.1

3
3

9.9
9.9
11.0
62.7

1

20.7

5

73.7

4
16

241

84.2

1

13.7

2342

64.1

1
4

35.0
139.9

87.4

1
44

2.6
140.4

6

For the freeway interchange locations, there are some particular considerations to bear in mind:
 The Alston Regional Activity Center at I-540 & NC Hwy 55 (Location “2”)
 Remaining sites with critical freeway visibility are limited: shopping centers are built or planned
for the northeast and southwest interchange quadrants, and stream buffers limit visibility on the
northwest quadrant. The southeast quadrant provides excellent visibility, but recent plans by
Triangle Brick will probably result in residential development adjacent to the freeway.
 There is still significant office potential in Alston, albeit without freeway visibility. The indicated
secondary office areas may be well-positioned to serve the market for firms demanding
locations in mixed-use, walkable centers. These sites were designated secondary office,
however, based on (a) some familiarity with the wishes and plans of the owners, especially for
the sites west of NC 55, and (b) challenges with trip distribution and site access for the sites east
of NC 55, and separation from shopping and services by a future 6-lane NC 55 Hwy.
 The Green Level West Interchange subarea (Location “3”), west of the freeway.
 200 of the 333 total available acres are located west of the freeway, and are surrounded by
floodplain and stream buffers, with no adjacent subdivisions. Accordingly, development here is
unlikely to draw opposition.
 The western 200 acres are served by only one thoroughfare, Green Level West Road. Road
connections southward across White Oak Creek and its floodplain are prohibited by easement,
and there will be challenges in establishing road connections to the north or northwest, where
Bachelor Branch and its wide floodplain will prove difficult to cross.
 Without other roadway connections, traffic impacts will impose development limits on the
western 200 acres. A mix of uses will likely be required in order to distribute travel times and
trip directions. For planning purposes, we might tentatively assume no more than about 1/3 of
this area suitable for corporate office.
41
42

1 property is owned by Town of Cary, at 38.4 acres, south of Mills Park schools.
2 of the properties, totaling 7.5 acres, are owned by NC Turnpike Authority.
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 The Green Level West Interchange subarea (Location “3”), east of the freeway.
 133 of the 333 total acres are sited east of the freeway, and bump up against the White Oak
Estates and Ashley Woods subdivisions. Office development here may require buffers or
transitions that will consume some of the site.
 As for the western quadrants, the only thoroughfare access is via Green Level West, and
southward connections are prohibited by easement. There is a neighborhood road stub to the
southeast quadrant, but a connection may spur development opposition.
 The northeast quadrant might benefit from a future southward extension of Highcroft Drive to
help distribute vehicular trips, but again that very connection may spur opposition to
development.
 As for the western quadrants of this interchange, therefore, a mix of uses may be required on
these 133 acres in order to distribute travel times and trip directions. For planning purposes, we
might tentatively assume no more than about 1/3 – ½ of this area suitable for corporate office.
 The future I-540/Morrisville Parkway Interchange/Twyla Road subarea (Location “5”)
 As for the Green Level West interchange area, the only thoroughfare access will be via
Morrisville Parkway.
 The future interchange design is likely to consume a large portion of the land east of the
freeway, and Morrisville Parkway will cleave that area in half.
 There will likely be insufficient acreage on either side of the freeway to create a walkable mixed
use center, and hence the site is likely unsuitable for mixed use, urban office.
 Development potential on the west side of the freeway depends on the Town’s plans for
disposition of its land south of Mills Park.

Page 17 of 19

Attachment: Available Land Analysis - Office and Employment v6 (2384 : 16-REZ-32 Silverton PDD Amendment (Waltonwood))

5.1.h

March 3, 2015

Packet Pg. 915

5.1.h

Conclusion: Putting It All Together

1. How much prime office land supply can we firmly count on?
2. How much secondary office land supply can we firmly count on?
3. Where do we have land inventory that might satisfy the requirements of firms that seek sites in
mixed-use, walkable urban locations?
4. Where are the main areas for firms seeking office park and mixed office park locations?

1. Firm Prime Office Land Supply
Earlier in the report we stated that 1,393 acres had been identified as possible sites for attracting prime
office. We now consider an adjusted figure, by removing uncertain areas, and areas where the entire
location cannot likely be used for office alone. The adjustments include:






Remove the 77.7 acres in the N. Harrison RAC that are controlled or influenced by the
course that SAS/Reedy Creek Investments will take.
Remove the 441.7 acres west of Trenton Road that are controlled or influenced by the
course that SAS/Reedy Creek Investments will take.
Remove 41 acres from the state property on Cary Towne Blvd., to allow for the other 41
acres to be non-office uses, to create an overall mixed sites.
Remove 132 acres from the Green Level West Road activity center, west of I-540, to allow
for 2/3 of that site to develop other than office.
Remove 66 acres from the Green Level West Road activity center, east of I-540, to allow for
½ of that site to develop other than office.

The adjusted figure is 634 acres of prime office land from which to choose sites, and not 1,393 acres.

2. Firm Secondary Office Land Supply
Earlier in the report we stated that 705 acres had been identified as possible secondary sites for major
office. We now consider an adjusted figure, by removing uncertain areas, and areas where the entire
location cannot likely be used for office alone. The adjustments include:





Remove 113 acres from the Southern Wake I-540 interchange at Bells Lake Road, to allow
2/3 of that activity center location to develop other than office, and for interchange ROW.
Remove 83 acres from the secondary office identified in Alston, south and east of the
freeway, to acknowledge owner’s intentions.
Remove 90 acres identified on Pierce Olive Road, since feasibility is dependent on planning
with Holly Springs.
Remove 81 acres from the Morrisville Pkwy/I-540 interchange area, to reflect that about ½
of the identified area will be other uses, plus interchange footprint.

The adjusted figure is 338 acres of secondary office land from which to choose sites, and not 705 acres.
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But what about the specific market for “urban office” sites within mixed use centers? When you dig
deeper into those 680 acres of “Prime” sites in activity centers, the number of attractive centers with
that could become truly attractive for urban office – and that have available land – is very limited: No
more than 6 centers. In ranked order, we have:
1. Crossroads RAC. Map shows 4 groupings of “prime” parcels (7 parcels total). Of those, 3 parcels
are likely in play for a hotel; 1 parcel is rumored to be optioned already for Epic Games
expansion. That will leave only 3 parcels… and one of those is next to the Lincoln dealer.
2. Cary Town Center Mall RAC and the state site.
3. The N. Harrison RAC (but a lot depends on SAS).
4. The Alston RAC.
5. The I-540/Green Level West Road activity center.
6. Downtown Cary (though not shown on map).

4. Conventional Corporate Office Locations
Earlier it was noted that most of the prime office locations occur within ½ to 1 mile of the freeways
surrounding Cary: US 1, US 64, I-40/440, and I-540. Most of the prime sites are in existing office parks,
or in existing or future mixed use activity centers. Starting at MacGregor Office Park, and moving
counter-clockwise around Map 1, the list of locations is not long, and the land supply in many of these
locations is extremely limited:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.

MacGregor Office Park
Regency Office Park
Guernsey Trail neighborhood/Waverly
Wellington CAC at US 1/64
Crossroads RAC and Office Park
Cary Towne Center RAC/state property
SAS Assemblage west of Trenton Road
N. Harrison Ave. RAC
Weston/Silverton PDD’s
RDU-area office parks: Airgate, Aerial, Gateway, and RDU Centers
Lost Corners/Village at the Park
Alston RAC
Twin Lakes area
Green Level West interchange/activity center
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POLICIES CONTAINED IN CARY COMMUNITY PLAN
Below is a list of all Cary Community Plan policies. Within the Cary Community
Plan document, each policy statement is accompanied by a detailed discussion
of that policy’s intent and objectives. Based on staff review and analysis of the
descriptions and detailed intent of all of the Plan’s policies, staff has identified
the policies specifically applicable to this case.
LIVE Policies
Policy 1: Maintain Neighborhood Character
Policy 2: Provide More Housing Choices for All Residents (Parcel I)
Policy 3: Provide for More Housing Options in New Neighborhoods
Policy 4: Provide the Greatest Variety of Housing Options in Mixed Use Centers
Policy 5: Support Residential Development on Infill and Redevelopment Sites
Policy 6: Policy 6: Encourage and Support the Provision of Affordable Dwellings
WORK Policies
Policy 1: Grow A Sustainable and Diversifying Workforce
Policy 2: Enhance Locational Appeal to Businesses and Workers
Policy 3: Retain and Grow Existing Cary Businesses
Policy 4: Diversify Cary’s Economy
Policy 5: Attract New, High Value Businesses
Policy 6: Attract and Nurture Small Businesses
Policy 7: Ensure the Economic Growth and Vitality of Downtown
Policy 8: Support the Locational Needs of New and Expanding Firms
Policy 9: Promote High Quality Education
Policy 10: Reserve and Provide Employment Sites in Selected Commercial
Mixed Use and Destination Centers
Policy 11: Reserve and Provide Employment Sites in Traditional Office Parks
Policy 12: Transform Selected Office Parks into Employment Mixed Use
Campuses
SHOP Policies
Policy 1: Facilitate Redevelopment of Underperforming Commercial Centers
Policy 2: Focus Commercial Uses within Commercial Mixed Use Centers,
Destination Centers, Downtown, and Shopping Centers
Policy 3: Support the Development of a Limited Number of Destination Centers
ENGAGE Policies
PRCR Plan Goal 1 - Maintain a diverse and balanced park and open space
system as the Town of Cary grows.
PRCR Plan Goal 2 - Provide Cary citizens with a highly functional, safe, wellmaintained greenway network that provides recreation, transportation, and
education opportunities and wildlife benefits.

POLICIES
APPLICABLE TO
16-REZ-32
(Analysis of
applicable
policies is
provided in the
staff report.)
below)











Attachment: Policies Contained in Cary Community Plan (2384 : 16-REZ-32 Silverton PDD Amendment (Waltonwood))

5.1.i

Packet Pg. 918

PRCR Plan Goal 3 - Provide a mix of recreation and cultural arts programs
responsive to a growing and diverse population.
PRCR Plan Goal 4 - Enhance program planning and market analysis efforts to
more strategically deliver services.
PRCR Plan Goal 5 – Provide an equitable distribution of public indoors
recreation spaces in Cary that is sustainable.
PRCR Plan Goal 6 - Maintain quality cultural arts facilities that celebrate Cary’s
history and diversity.
PRCR Plan Goal 7 - Manage the Town’s competitive Sports Venues so they are
financially sustainable, continue to attract regional and national events, and
are considered an asset by all citizens.
PRCR Plan Goal 8 – Expand special use facilities in response to community
needs, trends, and funding and partnership opportunities.
PRCR Plan Goal 9: Incorporate best management and planning practices to
ensure quality services and efficient use of resources.
Cary Public Art Vision: Promote public art through site-specific and communityspecific artworks that enhance the public realm, deepen a sense of place and
civic identity, stimulate community dialogue and transform Cary’s public spaces
into vibrant and meaningful places.
HPMP Goal 1: Establish Fair and Effective Processes and Policies For
Preservation
HPMP Goal 2: Preserve, Protect and Maintain Cary’s Historic Resources
HPMP Goal 3: Preserve Historic Contexts
HPMP Goal 4: Raise Awareness of Historic Preservation
HPMP Goal 5: Document, Preserve and Share Cary’s Culture & Heritage
SHAPE Policies
Policy 1: Distribute Shopping Centers, Commercial Mixed Use Centers, and
Destination Centers Across Town
Policy 2: Focus the Most Intense Types of Development in Strategic Locations
Policy 3: Encourage Mixed Use Development
Policy 4: Support and Facilitate Redevelopment and Infill Development
Policy 5: Support the Revitalization of Targeted Redevelopment Corridors
Policy 6: Provide Appropriate Transitions Between Land Uses
Policy 7: Provide Opportunities for a Limited Set of Non-Residential Uses
Outside of Commercial Centers
Policy 8: Preserve and Maintain Cary’s Attractive Appearance and Quality of
Development
Eastern Cary Gateway Special Planning Area Policies
Downtown Special Planning Area Policies
Carpenter Special Planning Area Policies
Future Growth Framework [Map] for Carpenter SPA (plan pages 187-192)
Green Level Special Planning Area Policies
MOVE Policies Incorporated through general provisions of the LDO at the time
of development plan approval.
Policy 1: Ensure Safety for All Users and Modes







N/A
N/A
N/A
N/A
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Policy 2: Apply Multimodal Street Designs
Policy 3: Design Transportation Infrastructure to Address Land Use Context
Policy 4: Focus Investments on Improving Connections and Closing Gaps
Policy 5: Minimize Thoroughfare Widths
Policy 6: Improve Pedestrian and Bicycle Crossings
Policy 7: Target Transit Investments
Policy 8: Ensure a Well-Maintained System
Analysis:
SERVE Policies
Policy 1: Provide Services and Facilities for Current and Future Generations
That Balance High Quality and Affordability
Policy 2: Provide Safe, Reliable Water and Wastewater Service
Policy 3: Encourage Environmentally Responsible Stormwater Management
Policy 4: Ensure Long-Term, Cost-Effective, and Environmentally-Responsible
Disposal of Waste
Policy 5: Protect and Restore Open Space and the Natural Environment
Policy 6: Improve Air Quality
Policy 7: Improve Energy Efficiencies and Sustainable Energy Practices
Policy 8: Integrate Concepts of Resiliency and Adaptation into Planning
Practices
Policy 9: Preserve and Protect the Urban Tree Canopy
Policy 10: Support Local Food Systems
Policy 11: Support Expansive and Cutting-Edge Information Technology
Infrastructure
Policy 12: Provide Exemplary and Timely Emergency Services



Attachment: Policies Contained in Cary Community Plan (2384 : 16-REZ-32 Silverton PDD Amendment (Waltonwood))

5.1.i

Packet Pg. 920

6.1

Staff Report for Town Council
Meeting Date: April 13, 2017
FY2017 Street Improvements Project
Purpose: Bid Award for the FY2017 Street Improvements Project
Prepared by: Sammy Wood, Transportation and Facilities Department
Speaker: Sammy Wood, Transportation & Facilities
Executive Summary: As part of maintaining our transportation network, our street improvements program
includes a goal to resurface approximately 5% of our lowest rated streets annually. The Town has received one
bid for the FY2017 Street Improvements Project (ST1261), which includes pavement resurfacing, patching,
and rejuvenation on various street segments throughout Cary. Bid prices came in higher than expected. Staff
negotiated with the contractor and was successful in reducing the price for several line items within the bid
proposal, reducing the quantity of contingency items, and reducing the number of miles to be resurfaced. The
above efforts have resulted in a street improvements project that includes resurfacing 15 miles (3.2%) of our
470 mile network.
Recommendation: That Council award a construction bid for the FY2017 Street Improvements Project
(ST1261) to Lane Construction Corporation in the amount of $6,419,949.50 plus $50,000.00 for estimated
taxes. The recommendation of award by Council represents a preliminary determination and no legally
binding acceptance of the bid or offer occurs until the Town has executed a written agreement. The contract
award is subject to the contractor providing all bonds, insurance, and other required documents and executing
a contract in a form agreeable to the Town.

Background: Cary is a great place to live due in part to our great transportation network.
We continually invest in building and improving a well-designed and maintained
transportation network including our annual pavement condition ratings and street
improvements program. This year, AECOM, an independent engineering consultant,
provided Pavement Condition Ratings (PCRs) for our street network. As indicated in the
chart below, our continuous investment in street improvements has provided for an upward
trend in the average PCR values, with the most recent rating of 82.7.PCR ratings range from
0 to 100, with higher ratings providing an indication of streets in better condition.
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As part of maintaining our transportation network, our street improvements program
includes a goal to resurface approximately 5% of our lowest rated streets annually. At the
October 13, 2016 meeting, Council approved a neighborhood proximity approach for
resurfacing. This strategy was crafted with citizen input to improve both appearance and
ride quality of neighborhood streets while reducing construction impacts by touching more
streets within a neighborhood during a single construction year and minimizing subsequent
visits. In addition, we allocate up to 30% of the street improvements budget for pavement
management strategies including:
o Milling
o Increased thoroughfare maintenance
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o Increased patching
o Rejuvenation
o Crack sealing
Investing in these pavement maintenance strategies helps Cary to provide well-maintained
transportation network while extending pavement life and reducing life cycle costs. While
recent funding for street improvements has been sufficient to meet the 5% goal, the prices
in the bid for the FY 2017 program suggest that funding may need to be increased in the
future in order to continue meeting the goal.

Discussion: Town Council approved the list of streets to be included in the FY 2017 Street
Improvements Project at the October 13, 2016 meeting (Item 6.4) and provided staff with
the flexibility to make revisions to the list based on actual bid prices and street conditions.
This list included resurfacing 17.5 miles (3.7%) of our 470 mile street network based on
availability of approved budget for this project. In advance of the bid advertisement, staff
noted fewer contractors bidding on similar work and bid prices coming in higher than
anticipated. As a result, staff reduced the project scope by removing 34 street segments
(2.5 miles) from the resurfacing list noted above to keep the project within budget.
We held a bid opening on Thursday, March 2, 2017 and only one bid was received. Due to
formal bidding laws outlined in the State’s general statutes, the Town did not open the bids
and we re-advertised for a second bid opening. The second bid opening was held on Friday,
March 10, 2017 and again, resulted in only one bid. The bid provided by Lane Construction
Corporation totaled $6,870,124.50 plus $50,000 for taxes while the engineer’s estimate
was $5,169,040.90.
Due to the results of the bid opening, and in an effort to bring the project within budget, staff
negotiated with the contractor and was successful in reducing the price for several line
items within the bid proposal, resulting in reducing the bid by $315,985. Furthermore, staff
reduced the quantity of contingency items and the number of miles to be resurfaced. The
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above efforts have resulted in a street improvements project that includes resurfacing 15
miles (3.2%) of our 470 mile network. The total bid proposal negotiated with Lane
Construction Corporation for this FY2017 Street Resurfacing Project (ST1261) is in the
amount of $6,419,949.50 plus $50,000.00 for estimated taxes.
Staff has done some investigation to better understand the reasons behind the sudden
increase in construction costs. After conducting interviews with several area-wide
contractors within the industry, staff believes the improving local economy coupled with an
increase in the sheer number of paving related projects has saturated the market, driving
competition to lower levels, and is escalating construction prices.
Fiscal Impact:
Operating: This project provides for resurfacing and repairs of specific town maintained
roadways within the Town of Cary. There are no specific operating impacts identified with
this staff report; although, it is expected that street related repairs on the improved
segments will lead to lower maintenance costs in the short term.
Funding:
The adopted budget for the ST1261 FY 2017 Street Improvements Project is $5,900,000.
Engineering services, which include contract administration and FY18 pavement condition
surveys, total approximately $425,000 leaving $5,475,000 for construction. The total bid
proposal negotiated with Lane Construction Corporation for this FY2017 Street Resurfacing
Project (ST1261) is in the amount of $6,419,949.50 plus $50,000.00 for estimated taxes.
Staff recommends addressing the funding shortfall by transferring the available balances
(as noted in Table 1 below) to ST1261 from three completed street projects that would
otherwise be closed as of June 30, 2017.
Table 1: Additional Funding Sources to be Used
Project
Available Budget
FY 2016 Street Improvements (ST1256)
$ 381,000
Tryon/Regency Intersection (ST1232)
$ 527,000
Kildaire Farm Widening (ST1084)
$ 119,000
Total
$ 1,027,000
Transferring these funds to the ST1261 FY 2017 Street Improvements Project would
increase that project’s budget to $6,927,000 leaving $6,502,000 available for construction
bid award and contingency.
#2388
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Town Council, April 13, 2017
Council Initiated Item - Downtown Fountain
Speaker: Mayor Pro Tem Ed Yerha and Council Member Lori Bush
Executive Summary: For council initiated requests, the council as a whole may take one of the following
actions. (i) Discuss the issue and take action at the meeting if no information is required from staff and if
council does not seek public input, or (ii) Refer the request to a future council meeting, at which time a staff
report with staff recommendation will be prepared, or (iii) Decide not to pursue the council initiated request.
Now that our downtown fountain is up and running (and looking pretty spectacular, in my opinion), we’ve
noticed that folks are doing what they often do with a fountain…namely, tossing coins into it. Hopefully, they
are making wishes which will all come true. It poses the question, though, of what should happen to all of the
coins.
What should the town do with them? There are probably many options ….use the money for fountain upkeep?
For a charitable purpose?
And how should we let our citizens know where the funds are going? A small sign or plaque?
I'd like to ask staff to investigate the idea and bring back some options to council for consideration.
I have already spoken with Lori who has enthusiastically seconded the suggestion. Not sure if this is in time for
the 4/13 meeting. If not, the 4/27 meeting would be fine.
Thanks,
Ed Yerha
Cary Mayor Pro Tem
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