Cary Town Council
Thursday, April 25, 2019
6:30 PM
Council Chambers
316 N. Academy Street, Cary Town Hall, Cary, NC 27513

1.

2.

3.

COMMENCEMENT
1.1

Call to Order

1.2

Ceremonial Opening led by Council Member Smith

1.3

Adoption of agenda

RECOGNITIONS, REPORTS, AND PRESENTATIONS
2.1

Presentation of Bike Month Proclamation

2.2

Presentation of Earth Day Proclamation

2.3

Manager's Update

PUBLIC SPEAKS OUT (one-hour time limit)
Public Speaks Out is the Town Council’s opportunity to hear comments from as many
citizens as possible. During Public Speaks Out, the Town Council receives comments
and refrains from speaking. If a citizen comments about an issue that appears to be
something that can be addressed by staff members, Council may ask the manager to
have an appropriate staff person follow up.
Thanks to everyone in the audience for respecting the business meeting by
refraining from speaking from the audience, applauding speakers, or other actions
that distract the meeting.
Anyone who wants to speak during Public Speaks Out should do the following:
• Take a seat in the reserved seats;
• Complete the contact information card located at the seat;
• When it is your turn to speak, proceed to the town clerk from the aisle behind
the clerk, and give the clerk your completed contact information card and any
handouts you have for the Town Council;
• Step to the podium next to the clerk; state your name clearly;
• Be concise; avoid repetition; limit comments to three minutes or less;
designate a spokesperson for large groups; direct comments to the full Town
Council and not to an individual Town Council member;
• Speakers may return to their regular seats from any aisle.

4.

CONSENT AGENDA
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CONSENT AGENDA items are non-controversial items unanimously recommended for
approval by all involved parties. A single vote may be taken for the approval of ALL
consent agenda items. Any individual council member may pull items off the consent
agenda to discuss them. Items pulled off the consent agenda will be handled with the
“DISCUSSION ITEMS” agenda topic.
4.1

Minutes of Feb.7, 2019 6:30 PM (Quasi-Judicial Only)

4.2

Town Council - Quasi-Judicial Meeting - Mar 7, 2019 6:30 PM

4.3

Town Council - Informational Meeting - Mar 11, 2019 5:30 PM

4.4

Town Council - Regular Meeting - Mar 28, 2019 6:30 PM

4.5

Town Council - Work Session - Mar 28, 2019 6:45 PM

4.6

Bid Award for FY18 Sewer Interceptor Rehabilitation Project
Speaker: Lynn Brilz, Utilities
Executive Summary: Having dependable wastewater services protects public
health, safeguards the environment, and supports opportunities for economic
development. The size and scope of this project exemplifies our increasing
role as caretakers of our existing assets, in addition to managers of new
construction. Awarding this contract to replace and rehabilitate deteriorated
sewer lines and manholes through our annually-funded sewer rehabilitation
program ensures we continue addressing critical infrastructure to prevent
significant consequences of failure.
Recommendation: Staff recommends that Council award North American
Pipeline Management, Inc. the FY18 Sewer Interceptor Rehabilitation Project
contract for $8,547,651.00. The recommendation of award to Council
represents a preliminary determination, and no legally binding acceptance of
the bid or offer occurs until the Town has executed a written agreement for
the contract. The contract award is subject to the contractor providing all
bonds, insurance and other required documents and executing a contract in a
form agreeable to the Town.

4.7

Condemnation Resolution to Secure Additional Easements for the Reedy
Creek Road Widening Project
Speaker: Kelly Promer, Transportation and Facilities
Executive Summary: On December 13, 2018, Council approved resolutions
authorizing condemnation to acquire certain properties necessary for the
completion of the widening of Reedy Creek Road. Since Council’s approval in
December, staff identified one additional property where easements are
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needed along part of a private road known as Country Lane. The project and
easements are necessary to add sidewalks for pedestrian safety, install
roundabouts to address speeding near schools, and improve vehicle travel
during peak hours. The project has received federal funding that is tied to the
project schedule. Beginning the condemnation process now will allow staff to
meet the project schedule and reduce the risk of losing LAPP funds, as
negotiations continue.
Recommendation: Staff recommends Council approve the one attached
resolution authorizing condemnation to acquire certain property interests in
and over a portion of property owned by William A. Shearin and Dorothy B.
Shearin, Trustees of the William A. Shearin and Dorothy B. Shearin Living
Trust, et al.
4.8

19-A-02 John Stephen Swiger Annexation
Speaker: Wayne Nicholas, Planning and Development Services
Executive Summary: The owner of property located at 1711 Wackena Road
(1,400 feet south of Indian Wells Road and Wackena Road intersection) has
petitioned for annexation of the property so they may connect the existing
detached dwelling on the site to Town utilities. Pursuant to statute, the Town
Clerk has determined the petition to be sufficient, and Council must now
consider whether to call for a public hearing on the request.
Associated Case(s): None.
Recommendation: That Council adopt a resolution calling for a public hearing
on May 23, 2019.
The documents that Council will review at this meeting are attached.

4.9

18-REZ-18 Veterinary Specialty Hospital Expansion
Speaker: Rob Wilson, Planning and Development Services
Executive Summary: The applicant has requested the Town consider an
amendment to the Town of Cary Official Zoning Map by rezoning
approximately 4.08 acres, located at 6405 and 6337 Tryon Road, from Office
and Institutional (OI) and Residential 40 (R-40) to Office and Institutional –
Conditional Use (OI-CU). Zoning conditions include limiting land use to either a
veterinary hospital/office with indoor kennel or office space (business or
professional), with a maximum floor area of 37,000 square feet of floor area
on the site. The zoning conditions also propose limiting the hours when solid
waste removal service may be provided to the site, increasing buffers, limiting
the height of light fixtures, and exceeding Town requirements for stormwater
mitigation.
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The existing Mixed Use Overlay District (MUOD) and Watershed Protection
Overlay District (Swift Creek Sub-district) will remain.
Recommendation: Staff recommends approval of this rezoning request with
the conditions as proposed by the applicant. See below for more information
on the recommendation.
Planning and Zoning Board Recommendation: The Planning and Zoning
Board found the request to be consistent with the Imagine Cary Community
Plan by a vote of 7-0.
4.10 18-REZ-27 Weston PDD (O&I 1C) Amendment
Speaker: Debra Grannan, Planning and Development Services
Executive Summary: The applicant has requested the Town consider an
amendment to 5.32 acres of the Weston Planned Development District (PDD),
Phase O&I 1C, located at 3001 Weston Parkway to permit up to 57 additional
parking spaces for an existing building. To facilitate the addition of parking,
the request would reduce a portion of the streetscape buffer width from 50
feet to 30 feet, specify a minimum buffer of 10 feet adjacent to the western
property line, enhance the southern property line perimeter buffer adjacent to
a residential neighborhood to a Type A standard, construct a segment of
street side trail along Weston Parkway, and prohibit any increase in the size of
the existing building.
Recommendation: Staff recommends approval of this rezoning request with
the conditions as proposed by the applicant.
Planning and Zoning Board Determination: The Planning and Zoning Board
found the request to be consistent with the Imagine Cary Community Plan by a
vote of 7-0.
4.11 Recommended Appointment for Historic Preservation Commission (HPC)
Vacancy
Speaker: Brittany Strickland, Town Clerk’s Office
Executive Summary: Town Council liaison Ed Yerha has recommended Alicia
Hatmaker to fill a vacancy on the Historic Preservation Commission (HPC).
This would be Hatmaker’s first term on the HPC, with a term expiration date of
September 30, 2020.
Recommendation: Staff recommends approval of this appointment.
5.

PUBLIC HEARINGS
The rules printed on the agenda for “Public Speaks Out” apply to the remainder of
the public hearings, except that speakers are allowed five minutes. Thank you for
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respecting the business meeting by refraining from speaking from the audience,
applauding speakers, or other actions that distract the meeting.
5.1

18-REZ-26 Walnut Street Rezoning
Speaker: Meredith Gruber, Town Manager’s Office
Executive Summary: The Town of Cary is proposing to rezone approximately
0.41 acres located at 327 South Academy Street, 105 Walnut Street, 109
Walnut Street, and 113 Walnut Street from Town Center – Office Institutional
Conditional Use (TC – OICU) and Town Center - Medium Density Residential
(TC – MDR) to Town Center – High Intensity Mixed Use (TC – HMXD). If
approved, this rezoning would facilitate development opportunities but would
not interfere with plans to provide a downtown park in this vicinity. The Town
of Cary is the property owner and applicant.
Recommendation: That Council conduct a public hearing on the proposed
rezoning request and forward to the Planning and Zoning Board. Staff will
provide a recommendation on the rezoning request when the case is brought
back to Council for action.
Planning and Zoning Board Determination: A written determination of the
Planning and Zoning Board regarding consistency with the Imagine Cary
Community Plan will be provided to Town Council following the Planning and
Zoning Board meeting.

5.2

Public Hearing for FY 2019-2020 Community Development Block Grant
Annual Action Plan
Speaker: Morgan Mansa, Town Manager’s Office
Executive Summary: To receive its annual Community Development Block
Grant, the Town must prepare an Annual Action Plan outlining how the CDBG
funds will be used and conduct a citizen participation process to obtain
feedback on housing and community development needs. This winter, Town
staff engaged the community in a variety of ways: holding meetings with
community organizations, non-profits, and Town Departments; offering four
“office hour” sessions; and requesting public input and comments on the
Town’s website. The final stage in our citizen participation efforts for the FY
2019-2020 CDBG grant cycle is to hold an advertised public hearing before
Town Council.
Recommendation: That Council conduct a public hearing to receive input on
funding priorities for the FY 2019-2020 Community Development Block Grant
Annual Action Plan.
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6.

DISCUSSION ITEMS (any item pulled from the CONSENT AGENDA [item 4 on this
agenda] will be discussed during this portion of the agenda)
6.1

Conveyance of Two Fire Trucks
Speaker: Michael Cooper, Fire Department
Executive Summary: The Town has a history of helping other fire
departments and community colleges by selling surplus fire equipment to
them. As two Town fire trucks have reached the end of their useful life, they
have become surplus fire equipment that require disposal. By selling these
trucks to Guilford Technical Community College and the Town of Nashville
(NC) Fire Department, we continue our history of helping others. The sale is
also expected to generate $200,000 in revenue.
Recommendation: Staff recommends that Council (1) adopt the attached
“Resolution Authorizing Conveyance of Items of Governmental Property;”
and (2) appropriate $100,000 from the sale to an existing aerial ladder
replacement truck project and recognize the remaining $100,000 as
revenue within the General Fund.

7.

CLOSED SESSION
Closed Session will be called if necessary.

8.

ADJOURNMENT
Please contact Town Clerk Virginia Johnson with any questions about this agenda or to
request an auxiliary aid or service to participate in the meeting:
virginia.johnson@townofcary.org, 919-469-4011, TDD 919-469-4012.

Meetings are cablecast live on Cary TV on the following channels: AT&T Uverse Channel 99,
Google Channel 142 and Spectrum Channel 11. Meetings are available the following day at
www.youtube.com/TownofCaryChannel.

4.1

Cary Town Council
Thursday, February 7, 2019
6:30 PM
Council Chambers
Cary Town Hall, Cary, Cary Town Hall, NC

ITEMS 1 – 6 WERE APPROVED ON MARCH 28.
7.

QUASI-JUDICIAL HEARINGS
7.1

Bitting Electric Office Development 19-DP-0123
Weinbrecht: We’ll reconvene our council meeting at this time, and we’ll move
into the quasi-judicial process. We have two quasi-judicial proceedings. As a
reminder to those in our audience this evening, the council is conducting an
evidentiary hearing, more like a court case rather than the other rezoning
cases we had this evening. Council acts like the judge and can only accept
evidence that is competent, material, and substantial. The North Carolina and
United States constitutions give the applicant certain due process rights in an
evidentiary hearing that council must comply with. Constitution really ties our
hands on what evidence we can accept, and I apologize in advance for what
might seem a burdensome or complex process. We will only consider
competent, material, and substantial evidence from anyone who testifies. By
law, we can only accept testimony from expert witnesses regarding whether
this development will impact property values, whether it will increase traffic
resulting from the development, or whether it will pose a danger to public
safety. To those that are with us this evening intending to testify that are not
qualified as experts, we can accept your testimony on factual issues and what
you have observed, not your opinion. We have a contractual attorney who is
sitting with us to my left, and he will help determine who’s an expert and
who’s not an expert and what evidence we can consider. In addition, the
hearing procedures and detailed rules are attached to the presented—to the
printed agenda, so at this time we’ll move to our first quasi-judicial evidentiary
hearing: Biting Electronics.
Frantz: Bitting.
Weinbrecht: Bitting. Sorry about that. Bitting Electronic.
Robinson: No, Electric.
Weinbrecht: Okay, let’s try take three. Bitting Electric Office Development, 19DP-0123. This case is before us tonight because the applicant has requested
a modification to the Town’s development standards. All speakers who want
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District D Representative Ken George: Present, Mayor Harold Weinbrecht: Present, District C
Representative Jack Smith: Present, District A Representative Jennifer Robinson: Present,
District B Representative Don Frantz: Present, At-Large Representative Lori Bush: Present,
At-Large Representative Ed Yerha: Present.

4.1

to speak during this public hearing must be administered an oath by Mrs.
Johnson, who’s on my right. And at this time, we’re going to pause to allow
those who would like to speak at the public hearing to approach Mrs. Johnson
and receive their oaths, and council will refrain from further action until this
has been completed.

Weinbrecht: At this time, I’ll ask council members if they’ve had any site visits,
ex parte communication, financial relationship, specialized knowledge, or
close relationship to an affected person to disclose.
No council member present had any disclosures.
Weinbrecht: Based on the disclosures you’ve heard from council members, I
would invite any party to this matter, if they have an objection to any council
member’s participation in this hearing. Seeing none, we’ll open the quasijudicial public hearing, and Mr. Hales of our staff will introduce this hearing.
Hales: Good evening, council. Next item for your consideration this evening is
a request by Bitting Electric for a reduction in the width of the highway corridor
buffer along I-40, near RDU airport. Bitting Electric is an existing business
located on West Chatham Street in downtown Cary, and the success of their
business so far has led them to seek a larger facility elsewhere in the town.
The applicant has identified a vacant 5.3-acre parcel in Gateway Center for
development of their new facility. The property is at the intersection of
Gateway Center Boulevard and Northgate Court and backs up to Interstate
40. The applicant’s development plan proposes about 32,000 square feet of
building, consisting of about 7,000 square feet of office and 25,000 square
feet of flex and warehouse space. An outdoor storage yard will be located
behind the building with an open canopy along the western property line to
provide protection for stored equipment. The outdoor storage yard is
screened by an eight-foot privacy fence, as required by town regulations. It’s
important to note that the overall development plan is subject to
administrative approval; however, the need for outdoor storage has led the
applicant to request a reduction in the width of the highway corridor buffer
along Interstate 40. This request requires Town Council consideration and
action before the plan can be acted upon by the town’s Development Review
Committee. The Land Development Ordinance establishes a 100-foot wide
highway corridor buffer along Interstate 40 and other controlled-access
highways throughout the town. The applicant in this case is requesting to
reduce the required 100-foot buffer to a width of 50 feet along the entire
length of their I-40 frontage, which is approximately 390 feet. Portions of the
storage canopy and open storage yard encroach into the required 50—into the
required 100-foot buffer. This concludes staff’s introduction to the case.
Following the applicant and any other speakers, staff will return and provide
an overview of the observations made in the staff report. Thank you.
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Johnson administrated oaths to potential witnesses.

4.1

Barron: Good evening, Mr. Mayor, members of the council. Jason Barron with
the Morningstar Law Group, here on behalf of the applicant. Here with me
tonight is Brandon Bitting of Bitting Electric. Also here is Mr. Richard Brown of
Kimley-Horn & Associates. They’ve done land planning and engineering, and
Mr. Brown will be providing testimony in support of the findings that you all
have to made pursuant to this quasi-judicial proceeding. Kevin has done a
great job of setting this up, and I will hand it off to Richard momentarily to
walk through the evidence. A couple of high points that I want to hit that you
will hear from Richard related to the testimony. The first is, it is technically—it
is a reduction from 100 feet, which the town would otherwise require, to 50
feet. A couple points on that: it is noted on this slide that’s in front of you, the
first of which is, as you can see, the right of way actually starts to widen in this
area, and the on-ramp taper actually doesn’t start till, as you can see, kind of
in this area here. But it’s kind of in that range where the right of way has
started to widen but the road itself hasn’t widened at the same time, and so
the result, as it is noted in the staff report, is you actually get extra vegetation
than you would otherwise have because the right of way has started to expand
but the cement asphalt has not done so in a corresponding way. And as you
can see noted on the slide, there’s roughly 140 feet of vegetation between
the Town’s required buffer and the edge of pavement. And so there’s a
significant vegetative buffer that will be provided, regardless of whether it’s
100 feet or 50 feet, as is requested in this case. The second point I want to
make, as noted in the staff report, relates to visibility. The finished elevation,
the average elevation of the corridor in this area, as is noted on page five of
your staff report, is 324 feet. The average elevation of the building is 330
feet, and the average elevation of the berm where the vast majority of these
trees lie is 336 feet. And so the berm is, you know, 12 feet higher than the
right of way adjacent to it, and six feet higher than where the building is
located, and so the result of that, we believe, is that even with the reduction,
there won’t be a meaningful opportunity for visibility to be increased, because
of that berm and the manner in which it sits relative to the right of way that it
sits next to. The third point I want to make—and then I’m going to hand it off to
Richard—is, relates to the improvements that are proposed in this area. There
aren’t any buildings or structures. There’s a structure located, but there’s not
a building proposed for this area. The structure’s going to be a covered
outdoor open area that you’ll hear about from Richard. Otherwise, it’s this
area that we’re seeking the request for, seeking the reduction for, is designed
to facilitate the outdoor storage of generators and other electrical material
that they need in order to support their building. And so with that, I will
conclude my brief presentation and hand it off to Mr. Brown to walk through
the evidentiary findings that you all have to make.
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Weinbrecht: Thank you, Mr. Hales. We’ll call on the applicant’s attorney to
present arguments and evidence in support of the application by addressing
the applicable approval criteria.

R. Brown: Okay, thank you, Jason. Richard Brown, Kimley-Horn & Associates.
I’m a landscape architect at 421 Fayetteville Street in Raleigh. Good to be
with you tonight. And to just to pick up on some of the technical aspects that
Jason and Kevin had laid out ahead with respect to this buffer reduction or
consideration of this buffer reduction, as you know, is based on the criteria of,
or taking into consideration the topography, surrounding land uses, actual
location of the controlled-access highway, size and shape of the parcel, as
well as the impact of the usability of the property. And I’ll attempt to speak to
those as succinctly and effectively as we can. With respect to the first, being
topography, I think it was mentioned what the slopes along the side of it. I
have a few exhibits that should be in your packet that hopefully will help
illustrate some of the information, but this is the site plan that is before staff
for review, just for context and reference as—in context with the requested
reduction. Currently, the topography across this site is about a 31-foot fall
sort of directionally this way. And so it creates a pretty—sometimes not unique
to this area but specific to this site and the size and shape combined with it
creates a pretty significant constraint on the property. Adding in the 100-foot
buffer essentially takes that into an average of a 14% great natural gradient
across the site. Obviously can’t operate a lot of business and operations on
that type of gradient, so it would require the introduction of additional land
area outside of the buffer for tie-outs of a pretty substantial slope or either
large retaining walls that would have to tie back into the buffer or be outside
of that buffer influence area. So significant in that way. As Jason mentioned,
there’s a grade also along, call it sort of north and south across this property
line or plan north and south that you’re looking at. That does vary, and I’ll
show you a profile that will hopefully illustrate the condition that we would end
up with a buffer reduction, and I believe a positive light in this case. So with
the—with regard to visibility and screening along there, just to add to Jason’s
comments in the intro, we are submitting that the reduction will still meet the
intent of LDO Section 7.2.1.5, and the average grade, as Jason mentioned, of
the corridor is around that 324 elevation. The building elevation is a few feet
higher, at 330, and the 12-foot average berm along that frontage of the
corridor essentially hides the large majority of any of the buildings and/or
operation that will be on the site, and I’ll show you a little bit of that in this
profile exhibit. So, sorry about the order, but just to visually describe what that
looks like is, the existing 324 elevation that—along the frontage of our
property and the finished elevation of the building and the relationship there,
as you see here in the existing berm, that will not be disturbed with this buffer
reduction. This slope ties out at—short of the requested buffer reduction, and
then as you can see, dies back down into a low—so this is the profile of what
you would, the average profile of what you see. It does vary along that
corridor, but that’s the average—not the worst or the best but the average
through there. So effectively, not sure how visible it is on your screens or in
the packet, but we’ve tried to dash in a reference line along the top of the
building, just to illustrate the statement that we have, that we submit to you in
that profile. So, with regard to size and shape of the site, just essentially back
to this site plan exhibit, the existing site is, as you see here, sort of trapezoidal
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4.1

in shape or diamond shape; it’s off of a right of way that’s curving and sort of
wedge-shaped in there. So with regard to that, the shape of it’s already
problematic. Then, as I think Kevin mentioned, we’re a little short of 5.3 acres
existing. Together with all of the constraints that are required by the LDO,
which we’re complying with in our application, the addition of the 100-foot
buffer along with all of those other constraints limit this—or, reduce the site
area, developable area down to about 3.65 acres, or a little above. So a
significant impact to the size and shape of the property. So, just really quickly,
some of those development regulation constraints are the dedication of right
of way along Northgate Court, and to a lesser degree, along Gateway Center
Boulevard. We do have buffers around the perimeter of the site on all sides, a
30-foot street yard in addition to the right-of-way dedication along Northgate,
and all together with the buffer along the corridor, results in that net
developable area. So, the rationale there is that the impact of the 100-footwide buffer, coupled with all the additional size and shape constraints of the
property and the additional LDO constraints along Northgate result in a
significant impact to the development potential of the site, and for this
operation and meeting fire circulation access and emergency services, all of
those things to be allowed, just pressure—puts a lot of pressure on that—this
site. Location and controlled access to the highway. Very briefly, with regard
to that, the property’s bound on that east side by the interstate highway. It’s
that variable-width right of way that starts, as Jason explained, infringing onto
the on-ramp, and the full controlled access begins there at, as you can see,
the transition point. Maybe Kevin’s exhibit is a better one than mine at
showing, again, just how the actual location of that controlled-access highway
doesn’t provide any additional encumbrance by the development of this
property. With respect to usability of the property, the LDO requires also
cross-access, as you can see, on both sides. One’s existing that we’re
connecting to, one we’re providing and stubbing per the LDO. And again, for
some of the same reasons listed above, the impact of that 100-foot-wide or
the full-width buffer poses significant constraints with severe limitations to the
usability of the property. With consideration to the surrounding land uses,
this is an existing business center park, as you know, Gateway Business Park,
with a lot of similar business, office, and light- to medium-industrial uses, so
very compatible in those terms. No residential uses in proximity to the—to this
property, so in that way, consistent with the intent and that particular criteria
of consideration of the buffer reduction. So no residential land uses are
within that proximity. Additionally, to the criteria that we’re speaking to, there
are supplemental buffer plantings that will be added, and this is the
landscape plan that’s submitted along with the development plan that’s under
review today. As you can see, we will plant as needed to ensure a full Type A
buffer along the full extent of that corridor, and this is—this represents the
plantings necessary to do that. So, and then along with that, just again in your
packets, you should see Exhibit 3, which is the materials that will be included.
We do—just real quick for application and reference, we are also providing a
fully opaque eight-foot-tall wood fence along the perimeter, in addition to that
Type A buffer planting standard. Now there are—there is a retained condition
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along here as the site dictates in order to retain that, so the low side of the
wall would be towards the side and the corridor buffer, and then the side here
would be retaining, and then the rest of this is without a wall, but the berm
itself actually screens that from view. So, material on the—on that wall would
be a similar material to this Century Wall, which meets the intent of the UDO
in my professional opinion, and is up for—is in review currently with staff. And
that would be—that or a similar, comparable wall system would be proposed
at that corner where it would be retaining. Otherwise this is a representation
of the wood—opaque wood fence screening materials. But—so just with
regard to materials, that is what we would be proposing there. Lastly, and as
quickly as I can, we are also addressing the—under the minor modifications
approval of LDO Section 3.19(C)(2) —advancing the goals and purposes of the
LDO, and relieving practical difficulties in development of the site. And we
submit—I submit that the proposed 50-foot buffer reduction will relieve the
practical difficulties of development of the site, based on the following criteria:
the unnecessary hardship would result from the strict application of the
ordinance, if it shall not be necessary to demonstrate, it says, in the absence
of the variance, that no reasonable use can be made of the property. So in
my professional opinion, it is an—it would create an unnecessary hardship
resulting from the hundred—the application of the 100-foot-wide buffer,
coupled with all of the constraints mentioned above on this particular site.
Secondly, the hardship results from conditions that are peculiar to the
property. As mentioned previously in testimony, several different peculiarities
exist on this property, including size and shape, topography constraints from
the LDO for the development potential of the property. So it does have some
fairly peculiar things in addition to right-of-way dedication and street yards and
the other buffer requirements that we’re meeting. And then, the hardship did
not result, thirdly, from the actions taken by the applicant or the property
owner. There has been no action taken on the property by our client or, as to
our knowledge, the owner that would result in creating the hardship. And then
lastly, the requested variance is consistent with the spirit, purpose, and intent
of the ordinance, such that safety is secured and substantial justice is
achieved. And then I would submit that this testimony and this proposal that’s
in front of you is consistent with the spirit and intent of the ordinance; it, for
the reasons that we presented tonight, creates the 50-foot buffer that you
have the ability to approve it. Also, we are supplementing the plantings, and
from a screening standpoint, you will not be able to see any better into the
site once it’s developed than previously. In fact, with the installation of the
fence and additional vegetation, I would argue that it would be less visible and
more opaque than it is today. So with that, finally, in my professional opinion
as a landscape architect, the granting of this request will not take this site out
of compliance with any other LDO requirements and regulations, and I’m glad
to answer any questions that you may have.
Weinbrecht: Thank you.
Barron: Thank you, Richard. At this time, Mr. Mayor, that concludes our
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4.1

Weinbrecht: Thank you, Mr. Barron. At this time, I would invite speakers
who’ve been sworn in to speak in support of the application to approach the
podium. Anyone to speak in support? Seeing no one, we’ll ask if there’s any
need for cross-examination. No? All right, we’ll open the hearing to those who
are opposed to the request. Anybody here opposed to the request? Moving
right along. Now, we’ll call on staff to provide professional observations about
the request.
Hales: Thank you again, Mr. Mayor. I’ll kind of shorten my presentation,
because Mr. Adams actually went and did a very thorough examination of his
exhibits, but I did mark up a cross-section, or a smaller version of his crosssection, to give you a better idea of what was going on in the small space cut
out the building. He had the existing interstate grade at 324, approximately;
then you have the existing yard elevation, and you can see they’re relatively
equal. In between those, you have a 50-foot berm, which would be protected
under our buffer regulations. It wouldn’t be able to be cleared in the future.
And then you have a variable-width strip of land, and NCDOT’s right of way—
which does not enjoy the same protections for future disturbance; however,
we’re unaware of any immediate plans for NCDOT to make any improvements
in that immediate stretch. Talked a little bit about surrounding development.
The existing Gateway Center is predominantly one-story flex and warehouse
buildings. It would be worth to point out that Carolina Restoration Services,
which didn’t appear on the earlier aerial photography, was built very recently.
It is in a similar situation, two-story office and flex warehouse building with an
open storage yard behind—slightly smaller yard. They enjoyed the benefit of
having more of the frontage along the exit ramp, and so their buffer is 70 foot
in some cases, going down to 50 foot as you go along the back of that
frontage. If you look farther to the west, there’s a lot of undeveloped land.
There are two parcels remaining on Northgate Court, and then you get into a
very large county-owned piece of wetlands that really has no meaningful
development potential in the future. Mr. Barron covered it very briefly, but
there’s a couple dimensions. The distance of the existing edge of pavement
from the property line today varies from 113 foot, approximately, on the
western end of the site, to 140 foot as that entry, as that exit ramp begins to
pull away from the main travel lanes. This concludes staff’s presentation. Just
a reminder: you have only a single action before you this evening, which is the
reduction to the width of the highway corridor buffer, and a summary of the
approval criteria can be found in your staff report. We’re available for any
questions.
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presentation, in chief; we would ask that the council accept into evidence
copies of the staff report and the attachments related thereto, and that the
council take judicial notice of the contents of the Town’s Land Development
Ordinance and the other adopted plans. And with that, and with the
admission of that additional testimony, we believe we have satisfied our prima
facie obligation to present evidence in support of these findings and would
respectfully request you all’s approval of the case. Thank you.

4.1

Weinbrecht: Thank you, Mr. Hales. It is my duty to ask council members and
both parties if they believe evidence has been presented that warrants a
continuance of this hearing. No? All right, we’ll continue on, and we’ll begin
the deliberative phase of this hearing, and I’ll ask council members for their
comments or questions.

Bush: Can I ask a question before you go?
Robinson: Yeah.
Bush: Just, the fence and the additional supplemental plantings—those are
conditions that are part of the modification request? So they are—
Hales: They’re actually required by the LDO. Outdoor storage is required to be
screened with an eight-foot fence—
Bush: So both of those—
Hales: —and the highway corridor buffer is required to meet a Type A
standard. So the evergreens are there to supplement it.
Bush: Okay, so they’re just part of the LDO. They’re not anything
supplemental or conditioned, or—
Hales: Correct, they’d be there regardless of the width.
Bush: Okay, thank you.
George: If it remained outdoor storage.
Hales: If their outdoor storage remained.
George: Somebody could do away with outdoor storage, and they wouldn’t
have to keep the fences up.
Hales: The plantings are what the plantings are.
George: Thank you.
Hales: You’d have to supplement to meet a Type A standard, and most native
forest doesn’t have the evergreen component, but the fence would be
required only for outdoor storage.
Bush: Okay, thank you.
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Robinson: I’ll make comments. And then Don can.

4.1

Robinson: Sir, could you go back to the slide that said Exhibit 4? So here’s my
thought about this. Like, I really like Exhibit 4, because it helps me see the
site and how the buffer would screen the building. My only problem with it is
that it’s a perspective from the opposite lane of traffic. You’re looking at it—I’ll
wait for you to get it, there you go—you’re looking at it from a way that you
would never be looking at the building, because what I’d really like to see is it
from the opposite side, what does it look like when you’re traveling eastbound
on 40 and you’re looking up at the site. What does that storage building look
like, what does that reduced buffer look like? That would give me the comfort
of knowing, “Hey, this is going to be okay,” you know, because, that I think is—
from the opposite perspective, Don.
Frantz: I’m trying to figure out what you’re—
Robinson: This is like a westward—
Weinbrecht: So this is looking west?
Bush: I think you’re driving that way.
Robinson: This is look—unless I’m wrong, I mean, this appears to me like
you’re looking kind of westward, and you don’t drive on the left side of the
road here, you drive on the right side, so I want to know what the cars driving
on the right side going eastbound would be looking at. That would be very
helpful to me. I mean, I feel like my responsibility, you know, in protecting
these buffers is to say, if we’re going to give a reduction for the buffer, is to
say, have they made a compelling reason why, in the near future, it would look
okay, and then, would there be the contemplation allowed—I’m contemplating
whether—what it would look like in the far future. So, what happens if I-40
ends up being expanded. I mean, I know you said there are no plans in the
immediate future—
Hales: Correct.
Robinson: —but, I mean, what happens in 15 years when somebody says,
“This isn’t enough lanes; we need to add another lane,” and they cut into that
further, and now we don’t have a lot of those trees that were in your yellow
oval.
Hales: Sure.
Robinson: So those are the considerations that I have. I would have felt a
little bit more comfort in being able to go with this if I understood what the
visual impacts would be in those two scenarios, looking from the east—or

February 7, 2019
Page 9

Communication: Minutes of Feb.7, 2019 6:30 PM (Quasi-Judicial Only) (Consent Agenda)

Weinbrecht: Other comments?

4.1

R. Brown: May I? So, what I would just offer is, this wasn’t—the profile isn’t—
can’t really be an illustration of what you would see; I don’t think we can enter
that kind of an exhibit into testimony, but it’s a profile, not intended to be the
best case or the worst case through the site. So we’ve struck it sort of
through the middle, the average, so where that’s not the highest point of the
berm or the lowest point of the berm, but it’s just a—it was just sort of a coin
toss as to whether we flipped it, you know, this way or that way, but it’s a
section profile through the site, not really intended to be “this is what you’re
going to see and what you’re not going to see.”
Robinson: Yeah, okay, I understand that. It’s a—I understand that you can
only do so much. It is a little bit difficult for us, then, when you say, “Well,
here’s a sight line,” so, you know, by demonstrating a sight line, that would
suggest like, hey, people up—over here looking up here aren’t going to see a
building. I don’t see the other building, the auxiliary building, being illustrated
on here to understand how that really is seen from 40. So, it’s just a lot of
unknowns for me..
George: It’s the parking shed? You’re talking about the parking shed.
Robinson: Yeah.
George: The height of the parking shed?
R. Brown: It is lower than the building—about 12, less than 15 feet. I thought
that had made it on your final packet. We actually added that into the profile,
but it may have gotten there late. But it is low—it’s lower than the height of
the berm and where it sits.
George: And these cars, Jennifer, if I’ve asked the right question, these cars or
whatever you’re showing in the traffic lane of traffic—is that what you’re
showing in the far-right representation?
R. Brown: Yes, sir.
George: But that is the eastbound side of the road, but—and then if I
understand the way the road’s crowned, if they were to add more lanes, they
wouldn’t be any higher; they’re going to go down further, and the closer you
get to a berm, the steeper the angle of trying to see over it, so it’s almost like
the closer you get to a wall, the less you have to see over it. Is that—
Barron: Yeah, I think the point that you’re making is the point that we made in
testimony, is, this wouldn’t change with any additional lanes that are added by
NCDOT or, you know, the Federal Highway Administration. Nothing would
change with respect to the finished elevation of this point right here, nor
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looking from the west toward the east.

4.1

would the finished elevation of this point right here. And so, as expansion
would occur, you know, like you said, it would kind of occur in this direction,
logically. And so you would start to introduce steeper slopes or, potentially,
like we’ve done in another portion of the site, as was mentioned, you start to
introduce walls in order to create those.

Frantz: “Spirit and intent of the ordinance.”
George: Spirit and intent of the ordinance, the original ordinance, the LDO—
the reason we have the buffer, those of you that voted for this buffer, Jack,
when we had—you know, was it for, you know, Conestoga wagons or whatever
it was back then? But the intent of this buffer being what it is was to provide
sufficient distance so that you didn’t see buildings along the major corridors.
Like when you drive through Greensboro and you see the brewery or Red Oak
or whatever it is beside—is that, am I getting at the original—I want to find out
the original intent so I can say whether we’re meeting the original intent.
Frantz: I would say that the intent is to not see development, intense
development from the side of the highway. That’s the intent. Now, the reality
is, there are places in Cary that have met the thoroughfare buffer
requirements that, depending on the time of the year, yes, you see the
building, or you see the developments that’s over there. But the intent is to
shield the development as much as possible.
George: But also, when we start looking at a corridor where we’re looking at
10- and 12-story buildings that we want to be viewed from the interstate,
whether it’s a hotel or, like, Quintiles, places like—I guess formerly Quintiles.
Bush: That’s Durham, though.
George: We’re not trying to say you can’t see development. If you put a highrise there where we want to put high-rises, you could see it.
Robinson: Right, but the trees soften it.
George: Okay, okay. But I’m—so I’m just trying to understand the intent so I
can properly make a decision on the intent. If the intent is to not seeing
anything, then I don’t know if they can see anything, but the intent is also to
provide noise barrier or distance or—
Robinson: Pleasant driving experience, I mean, there could be a lot of reasons
for—
Frantz: Okay, I mean I think given—sorry. Given the topography of the site in
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George: Okay, that clarifies it. Can I continue? So, the spirit—this word came
up, “spirit” or the—of the law or intent was brought up in the summary.

question, and given that we’re not—or the applicant is not proposing a
multistory, 40-, 50-tall building, you know, even if they weren’t supplanting the
buffer, which they’re offering to do, or putting in the fence, which they’re
offering to do, it would have to be a pretty tall building in order to be able to
see this from the highway. You know, I mean, luckily, what we’re considering
tonight is pretty much just the buffer reduction. We’re not considering traffic,
we’re not considering noise, we’re not considering lighting and some of those
things. We’re considering the buffer reduction. It’s a little interesting to me
that the site immediately to the east of this one gets to take advantage of a
reduction in a buffer, because that’s right where the off-ramp starts, so they
get to go down to 70 to 50 feet, whereas, you know, this property line was not
quite in the right spot, so they don’t get to. But from the edge of the
pavement on the highway existing—that understanding that the road can be
widened later on—is anywhere from 114 to 140 feet before the Town’s buffer
requirement kicks in. To Ken’s point, is well taken, that even if the road—or
the 40 did get widened, the closer you put it into the hill, that just makes it
that much harder—you know, you got to be driving in a really tall truck to see
over that.
George: Lift kit.
Frantz: I appreciate the applicant’s commitment to supplanting the buffer. I
appreciate the applicant’s—you know, well, it’s a town requirement for the
fence, although I can say I’m—and Jack will attest—I’m not the biggest fan of a
wooden fence, but the reality is, whether the fence is there or not, you’re not
going to see the project anyway. As we just talked about in our previous nonquasi meeting, I mean, here we have another Cary-born-and-bred company
that is expanding, doing well, and God bless them, and they’ve outgrown their
current facility, which happens to be in our gateway into downtown Cary. I
can’t—I don’t want to speculate, I don’t want to drive the attorney here nuts,
but, you know—.
Bush: But?
George: Go ahead. There’s always a “but.”
Frantz
—industrial use in our gateway to downtown Cary be a really bad
thing, if they were to relocate in an area where you couldn’t see them? So
it’s—again, it’s total speculation, but—
Bush: You would never base your opinion—.
Frantz:
I would never do that, because we are up here as judge and jury
and we are only considering fact, and that is all I am doing right now.
Robinson: Although this is not a special-use hearing.
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4.1

4.1

Frantz: It’s quasi-judicial; we still have to act as judge and jury.
Robinson: Quasi-judicial, but it’s not a special use. There’s a slight difference.

George: That’s where I was going.
Frantz: But it’s not, it’s in a hole or a bowl or however you want to call it.
Everything else around it is of like kind, quality, type uses. I don’t feel they’re
really hurting anybody, and I just don’t think you’re going to see it. So.
George: Can I? The outdoor yard thing, I guess there’s—I mean, there could be
bucket trucks. It’s an electric company, right? So there could be bucket
trucks out there, and there’s no—so you’re putting the building height right
here, but that’s the thing where you do get—the more you climb that hill
toward that 330 or whatever that number is, as you get toward the back edge
of the property, then if bucket trucks are parked or buckets are extended or
tested or whatever, we are—the closer you get, the more they’re likely to be
seen. But I don’t typically, unless you’re going to hang an American flag off it
or something, you typically don’t park a bucket truck with the bucket up. So I
don’t see an issue with parking outside, but that would be the one thing to
kind of raise—you know, an electric company, an open yard, it’s not like
they’re putting cinder blocks out there or collecting stone for scooping up. It
could be a piece of equipment that’s high.
Hales: Sure. And a couple things: first, there’s a statement of—a summary of
the intent of the purpose statement for the highway corridor buffer on page
two of the staff report if you want to refer to that, as far as those language.
The finished floor elevation of the building is 327. The bottom of that slope is
330. So there’s only three foot of fall across that yard. If the building is 21
feet, you’re not really going to see the top of a bucket truck unless it is parked
and extended, and part of the purpose—and I’m not going to speak for the
applicant—but part of the purpose of having a secure yard is you don’t have to
park them with the buckets up. You see them in parking lots because they
don’t want people climbing in the buckets.
George: To secure them.
Hales: Correct.
R. Brown: And I would just add to that there’s, with the eight—additional eightfoot height of the fence, that it further, I think, establishes that point.
Weinbrecht: Other questions or comments?
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Frantz: I do believe, as Mr. George mentioned, they meet the spirit and intent
of the ordinance. If this site were up on a hill, I’d feel a lot different about it. I
really would.

Bush: The only other comment I had is trying to—I’m a visual person, so trying
to visualize some of this and understanding that, you know, the deceleration
lane and you mentioned in the staff report Carolina Restoration and also
mentioned the Restaurant Depot. You can see the Restaurant Depot, no
problem—no problem, and it’s because of, you know, the exit ramps and
where it is, and it’s at the—you know, at the intersection of two major roads,
along with that deceleration and with our lovely—what do you call it—
wildflower, where we chop down all the trees and plant wildflowers, which is,
you know, a wonderful idea, but now you can see no problem the Restaurant
Depot. So I think there’s a lot of intents and purposes, just like the wildflower
program that did a great thing; at the same point, no problem seeing the
Restaurant Depot. So I actually like all of the items that were presented to me
with respect to what’s already being done with the LDO and supplemental
plantings that are already required. And I also appreciate council members’
very thoughtful questions about what would happen if—we have been
widening, right? It’s happened already.
Hales: Yep.
Bush: Right. So I definitely think that’s important. And then there was a talk
about the retaining walls, and I was glad that you all pointed out where those
were. So I think from my perspective, there’s a lot of good in this, and I think
it’s actually better than what’s right next to it. So from that perspective, it
seems like an appropriate modification request.
Weinbrecht: Any other comments? Okay, we’re going to move the—we’ll close
the public comment portion and move to the motion phase of the hearing on
the proposed buffer reduction. Anybody want to offer a motion?
Frantz:
I’ll make a motion, for the reasons discussed, that we approve the
modification request made by the applicant, as the request meets all of the
approval criteria of the applicable sections of the LDO.
Bush: Second.
Weinbrecht: There’s a motion and a second. Discussion? All in favor, please
say “aye.”
George, Smith, Weinbrecht, Frantz, Bush, and Yerha voted in favor of the
motion.
Weinbrecht: Any opposed?
Robinson: No.
Weinbrecht: Motion carries six to one. Mr. Silverstein, if everything’s in order,
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4.1

we’ll close this public hearing.

Motion as shown vertibam above:
Frantz:
I’ll make a motion, for the reasons discussed, that we approve the
modification request made by the applicant, as the request meets all of the
approval criteria of the applicable sections of the LDO. Bush provided the
second. The motion was approved 6 – 1 (Robinson voted against).
Exhibits added after the meeting include staff’s presentation and motion
documents provided to the council members.
7.2

Airport Boulevard Mini-Storage Development 18-SU-002 and 18-DP-0508
Weinbrecht: All right, we’re closing the public hearing and moving to our
second evidentiary hearing, the Airport Boulevard Mini-Storage Development
18-SU-002 and 18-DP-0508. This case is before us tonight because the
applicant requires a special-use permit. All speakers who want to speak
during this public hearing must be administered an oath by Mrs. Johnson, who
is to my right, and at this time, we’ll pause to allow those individuals who’d
like to speak at the public hearing to approach Mrs. Johnson and receive their
oaths. And we’ll pause at this time until that has been completed.
Johnson provided oaths to potential witness.
Weinbrecht: I’ll now ask council members if they’ve had any site visits, ex
parte communications, financial relationship, specialized knowledge, or close
relationship to an affected person to disclose.
Council Members present did not have any disclosures.
Weinbrecht: Based on the disclosures you’ve heard from council members, I’d
invite any party at this time, if they have an objection to council members
participating in this hearing? Seeing no one, we’ll continue. We’ll open the
quasi-judicial public hearing, and I’ll recognize Mr. Hales of our staff to
introduce the item.
Hales: Thank you. Next case before you this evening is a request by Leon
Capital Group for development of a mini storage site, located on Airport
Boulevard. This case involves two different pieces that council should
consider independently of one another. The first is an application for specialuse permit, which involves the use of the land and its appropriateness at this
particular location; and the second piece, the development plan itself, which
involves the plan for this particular layout. The proposed development
involves two parcels totaling almost six acres at the intersection of Airport
Boulevard and Davis Drive. However, the development plan covers only about
one-half of that total area. The subject site is almost two-and-a-half acres,
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Silverstein: It is, Mayor.

located in the southwestern corner of the six-acre assemblage. The adjacent
property to the west is developed as traditional single-story mini storage;
property to the south is developed as a large-lot subdivision in Morrisville’s
jurisdiction. The remainder of the six acres to the east of the development is
vacant and zoned for a variety of commercial uses and approved in February
of last year. There are a number of development projects in the surrounding
community. Savon subdivision and Franklin at Carpenter Park are two
predominantly residential developments currently under construction. Twin
Lakes mixed-use project is currently under construction and will provide
commercial services across Davis Drive to the east. And an age-targeted
multifamily development to the southeast, Overture at Twin Lakes, is currently
in plan review with the Development Review Committee. The site involves the
subdivision of about two-and-a-half acres from the parent parcels with a thin
strip of property connecting the site to Airport Boulevard. A three-story,
81,500-square-foot mini storage building will be located in the southwestern
corner of the site, surrounded by parking and service aisles; 20-foot Type C
buffer will be located adjacent to the existing mini storage site, and a 65-foot
Type A buffer will be located along the southern property line adjacent to the
residences. A pond located to the east of the proposed building will provide
storm water mitigation for the project. The development plan does include one
administrative modification to the town’s development standards; the Land
Development Ordinance requires sidewalk to be provided on both sides of
nonresidential streets; in this case, the applicant has requested to provide
sidewalk on only one side of the new street. The Development Review
Committee has approved the elimination of sidewalk on the western side of
the street, shown here, and this is due to the lack of pedestrian
accommodation and absence of a destination to which sidewalk on that side
of the street would really add utility. As mentioned before, the proposed
building is 81,500 square feet over—spread over three stories, or about 40
foot in height. The exterior material is modular masonry in neutral earth
tones, and the windows shown on the elevations will provide visibility into the
lobby spaces, hallways, or into interior display areas, with charcoal gray doors
visible from outside. That concludes staff’s introductory presentation.
Following the applicant and any other speakers, we’ll be back to discuss our
findings. Thank you.
Weinbrecht: Thank you, Mr. Hales. We’ll call on the applicant’s attorney to
present arguments and evidence in support of the application by addressing
the applicable approval criteria.
Schwedler: Good evening, Mr. Mayor, members of council. My name is Jamie
Schwedler, here on behalf of the applicant, Leon Capital Group, to present
this case. Thank you for your consideration of this case tonight. I know that
you’ve heard several self-storage cases in the last couple of years, and I’d like
to highlight how this case is a little bit different, mainly because of the
appropriateness of the location of this use, and how we’ve worked that
location into the site. As Kevin mentioned, there’s a kind of a split zoning on
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4.1

this parcel, and the portion you see in purple on your screen is approximately
the area that will be covered by the development plan. The remainder of that
parcel, as well as the one on the corner, was recently rezoned to the general
commercial conditional use last year, and so that is not part of the
consideration tonight. What also makes this case a little bit different is that
we’re on the edge of that commercial center, and so what we’re doing with a
self-storage that’s climate-controlled and three-story, with a brick and nice
exterior, is different from the existing type of self-storage that’s next door—the
single-story, flat linear design. We’ve also included a significant buffer along
the rear of the property that will naturally separate us from the residential use
to the south, and those homes—you’ll hear some testimony tonight of how far
those homes are from the property line, so there’s a significant buffer for the—
that neighboring parcel, which development is in Morrisville’s jurisdiction. As
Kevin mentioned, there’s going to be two decisions that are before you tonight
and two separate set of standards. Now, we’ll go through with the witnesses
each of those criteria for the standards, both the six approval criteria and
3.9.2 for the quasi-judicial factors, as well as the LDO standards in 3.8.3 for
the special-use permit. Now, because there’s a lot of factors and a lot of
things to consider, we’ve broken them down to this chart and covered five
different aspects and kind of aligned the criteria with those aspects. First,
you’ll hear evidence about the town plans: does this plan conform with the
applicable requirements of the LDO, is it generally conforming with the
comprehensive plan. Then we’ll move into safety aspects, where we cover
both criteria under the QJ standard and the SUP standard. Impacts: whether
this adequately protects other property from potential adverse impacts.
Harmony, as well as the need for this use in this area. And finally, we’ll
present testimony from a traffic engineer on traffic and circulation. And before
I call that witness, I’d just like to highlight a few of the areas of consistency
with the town plans. This is consistent with Cary LDO. The portion of the
property is zoned ORD, and that’s why we need the special-use permit before
you tonight for self-storage. There’s no special—separate conditions for selfstorage itself, so there won’t be any separate criteria you’ll hear from there.
But it’s consistent with the Future Growth Framework Map in that although
this area is designated as a commercial center on the Future Growth
Framework Map and the use is a—classifies as industrial use, this type of selfstorage really is more akin to a commercial use. You’re going to have a threestory building faced in masonry and brick, with windows and fenestration that
looks more like a small-scale commercial-format building. In combination with
its proximity to the corner piece, which is not only zoned general commercial
but is anticipated will be coming forth with a separate development plan and
commercial use, you’re completing that corner and transitioning the
commercial use from the corner to this kind of—this industrial use that looks
like a commercial use and acts like a commercial use, to the actual industrial
use that’s existing to the west of the parcel. And the commercial center also
not only focuses on commercial uses but service needs of nearby
neighborhoods and envisions one- to three-story buildings. The self-storage
use is such a use that services all these nearby residents that are moving in.
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Some are downsizing, some are relocating from different areas, and of course
we have the three-story limitation on the height that’s consistent with that
future growth framework designation. It’s also consistent with several of the
policies in the Cary Community Plan. I’d just like to highlight three of those.
From the shape chapter, Policy 4 encourages infill development. The site, as I
mentioned, is surrounded by an existing self-storage use as well as
commercial uses and residential uses, and makes an ideal infill portion that,
as that corner piece fills out, will be kind of a nice transition from the
commercial to the industrial. Shop Policy 2 aims to focus commercial uses
within existing and planned commercial centers. Again, this is serviceoriented business that will be more like that commercial center in filling out
that corner. And finally the Serve Policy 5 has its intent to manage and
protect the natural environment and incorporate natural features into the built
environment. The southern border, as I mentioned, will have a 60-foot—60
feet of existing vegetation that’ll be a significant buffer for those residents and
will preserve their quality of life. And with that, I’d like to call my first witness,
Mr. Justin Brown.
J. Brown: Good evening, Mr. Mayor, council members. My name’s Justin
Brown; I’m with Pennoni Associates at an address of 5430 Wade Park
Boulevard in the City of Raleigh. I’m the civil engineer of record for the
project. I have a bachelor’s degree in civil engineering from SUNY Institute of
Technology and have 12 years of experience in this field. I was responsible
for the designing of the project and am testifying on the plan consistency with
the Land Development Ordinance as well as the safety of the design.
Schwedler: At this time, I’d like to tender Mr. Brown as an expert in
engineering and site layout.
J. Brown: As far as consistency with the zoning, portion of the site was rezoned
last year, general commercial conditional use, shown in red above. The
remainder of the site stayed ORD, office-research-development. This is where
the mini storage use is proposed, which is located in the purple area on the
slide. The Land Development Ordinance indicates mini storage is a type of
industrial use, warehouse, and freight movement, and is allowed in the ORD
with a special-use permit. 2018 rezoning conditions do not impact this
proposed use because of the different area of the parcel. There are no
identified separate special-use conditions, as Jamie had mentioned, for the
self-storage, so the requirements are just the Land Development Ordinance
itself. As shown on the chart that is located on our cover sheet, the plan is
consistent with the Land Development Ordinance requirements related to lot
coverage, parking, setbacks, and buffers. Next I’ll get into QJ standard number
four, which is safety. Building has been situated in the rear of the parcel to
comply with the Land Development Ordinance as well as its underlying zoning,
which keeps it tucked away from the actual road. Site has a sidewalk located
on the east side of the main drive, so it is accessible by patrons from the
corner lot or Airport Boulevard, through front registration or office area. Mini
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4.1

storage does not experience high pedestrian activity; more often, people drive
or haul items to a self-storage facility. We’ve also reviewed the TIA, which has
been submitted to the Town, and very low traffic suggests low likelihood of
pedestrian-vehicular conflicts and low incidence of use. In any event, drives,
parking, sidewalks satisfy the Land Development Ordinance requirements and
provide safe conditions for pedestrian and vehicular circulation, and provide
safe access for emergency vehicles to and from the site. Full access drive off
of Airport Boulevard has both a stop bar at the egress position of the drive
onto Airport Boulevard as well as a painted crosswalk across the proposed
driveway. In my professional opinion, the layout of the facility will not
materially endanger public health or safety. The site also has access to water,
sewer, fire, police, and is close to Davis Drive and Airport Boulevard, which is
identified as two thoroughfares within the Town of Cary, which makes this
location appropriately supported by town facilities. Next, I’ll get into QJ
standard number two, which states, “Adequately protects other property from
potential adverse effects of proposed development.” The need for this use
and some factors relating to its impact on nearby properties—mini storage is a
service-oriented use and becoming increasingly popular with apartment
dwellers, especially people moving into this area. The Overture age-restricted
apartment, which is slated just across Davis Drive that was approved last
year, less than a mile—we are also located less than a mile from Research
Triangle Park, which is home to over 275 companies and growing daily.
Employees also relocating to the area need storage while they search for
permanent residences, therefore addressing the needed service aspect for
this area of Cary. Even though the building has been situated in the rear of
the site, a 60-foot vegetative buffer has been proposed between existing
neighborhood and self-storage use. Placement of the building at rear of lot
and recent rezoning suggests that the building will be a supporting use of the
development on the more highly visible corner piece of the overall
development.
Schwedler: I have no further questions for you. I’d like to call my next witness,
Mr. Rich Kirkland.
Kirkland: Good evening. It’s always good to be back here. Again, my name is
Rich Kirkland. I’m a certified general appraiser. I’ve been working in the area,
Triangle, for about 23 years. I’m also an MAI through the Appraisal Institute. I
was asked to look at this project regarding the question of adjoining property
values. Just a little further on my background: I appraise mini storage facilities
for banks, for construction loans and refinances; I’ve done that a number of
cases, both for traditional single-story but also the multistory climatecontrolled units. And actually, in fact, I’ve got a little bit of an insider’s view on
things; my dad has been a manager of a mini storage facility down in Fuquay
for the last 10 years or so. So I’m real familiar with that use. Looked at the
property. I believe the study I did was submitted as part of the package or—?
Schwedler: That’s right. The study was submitted as part of the staff report,
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4.1

and at this time, I’d like to tender Mr. Kirkland as an expert in appraisal and
impact on property.

Kirkland: But in there I’ve really identified the location and looked at those
adjoining uses. The adjoining uses: again, obviously, there’s the self-storage
facility that’s right next door. There’s a lot of vacant land around it that’s
zoned for office or commercial uses. This type of use is commonly around
office and commercial uses; it’s not really an issue. There’s a number of
sources I could—I cite in the report where—around Cary. This is not going to
be an impact on those types of uses that would be there, and clearly not going
to be an impact on the adjoining self-storage facility. I’ve also included in
here—I’ll talk about it a little bit later—but the competition aspect really isn’t
an issue, too. They tend to be very synergistic. They’re going to compete
whether they’re next door to each other or not, so it’s not an issue for them,
as well. The two homes that are to the south are really the only areas to really
look at and focus on. They are both located on five-acre sites, and the closest
home is a little over 200 feet away, about 225 feet away. And in fact that
home is currently closer to the existing self-storage facility than the new one
that’s proposed. There’s a significant—I know you can see on the aerial up
there, there’s a significant amount of woods that’s already there, and they’re
going to supplement that. The—I’ve looked at a number of other self-storage
facilities near other homes around. I looked at specifically, looking over at
Space Station on Highway 55, and they have the adjoining Highcroft homes;
I’ve measured some of those being as close as 160 feet from the existing mini
storage facility, as well as some of the multifamily uses within 100 feet. No
sign of any impact on property values. I’ve also looked at the Country StorHouse that’s also off of 55—familiar with that one, I’ve actually appraised that
one. They have homes next door in Devereaux that are within 110 feet of that
facility. And Havensite Court, again, has got a facility right next to a big large
townhouse development; homes there are about 100 feet from that facility as
well. After that, I did look at one that is not in Cary, but it’s out in Garner. I’ve
included that one specifically because it’s one I just recently appraised for a
construction loan, and this actually shows an example of a new, more modern
three-story facility going in next to an existing single-story facility, and also with
large-lot residential uses on either side of it. So again, it’s very common,
located there, and I actually have a friend who actually lives in Turner Farms,
so I’m real familiar. I drive right past it every time I go to see him. So again,
it’s my professional opinion that the project as proposed is going to have no
impact on those adjoining property values. It’s also my professional opinion
this is a harmonious location from that—for this type of a use. There’s clearly
already that type of use in existence there. It’s well set off of the highway with
very little visibility, due to the existing trees that are there, and no real areas
for concern. I’d be happy to answer any questions.
Schwedler: Mr. Kirkland, I have just a few for you.
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Weinbrecht: Okay.

4.1

Kirkland: Sure.
Schwedler: Did you prepare the report that was submitted to the staff in
connection with this case?

Schwedler: And based on that report and your testimony tonight, is it your
opinion that the plan adequately protects other property from potential
adverse effects of the proposed development?
Kirkland: It is.
Schwedler: Is it also your opinion that the plan provides harmony and unity
with development of nearby properties?
Kirkland: It is.
Schwedler: Can you explain to council how the plan will be in harmony with the
scale, bulk, and character of the area in which it’s located?
Kirkland: Again, the distance to the adjoining homes, those two homes to the
south, were really the only areas for concern. There’s existing vegetation
there. The use itself is going to be quieter than a lot of other uses that could
go there based on this zoning. The amount of traffic and just any kind of
exterior noise on that side, there’s not much to speak of. Most of the parking
is on the north side of that building. There’s already self-storage buildings
closer to those homes, and those homes are sitting on five-acre sites. That’s
going to be a very hard thing to find, and those five-acre sites are going to
have—be fairly resistant to anything, regardless, because it’s going to be such
a rare product to find.
Schwedler: Did any of the comparable studies you used in your report have as
significant of a buffer as we’re proposing here?
Kirkland: No, this was further than—distance between the building and the
other adjoining residential uses than the other ones I cited.
Schwedler: Thank you.
Kirkland: Okay. Thank you.
Weinbrecht: Thank you.
Schwedler: I’d like to call my next witness, Mr. Drew Draper.
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Kirkland: I did.

Draper: Good evening. My name is Drew Draper with Wetherill Engineering.
Address is 1223 Jones Franklin Road, Raleigh 27607. Little bit about me: I’ve
got a master’s degree in transportation planning from Florida State University.
Been practicing traffic engineering for nearly 15 years, completed hundreds of
traffic studies, not only in North Carolina but in numerous states across the
country. I’m actively engaged in the Institute of Transportation Engineers,
American Planning Association, and the Regional Transportation Alliance. I
currently lead the traffic engineering and transportation service lines for
Wetherill Engineering here locally.
Schwedler: And at this time, I’d like to tender Mr. Draper as an expert in
transportation planning.
Weinbrecht: Very good.
Draper: Thank you. So in your staff reports, we completed our comprehensive
traffic impact analysis summer of 2018, last year, and as noted in there, we
developed trip estimates for this site, and those were developed using
Institute of Transportation Engineers Trip Generation Manual. We anticipate
the site generating approximately 208 trips on a daily basis. From a peak hour
perspective, during the a.m. peak hour, it’s anticipated that we’ll see 11 trips
entering and 12 trips departing the site. During the p.m. peak hour, we’re
anticipating 13 trips entering the site, while 11 trips are exiting the site. Just
one important note, consistent with the 2018 Zoning Condition 3, prohibited
uses are those exceeding 482 gross site trips in the a.m. peak hour and 448
gross site trips in the p.m. peak hour. So we are well below those limits at this
site. So this proposed use is expected to generate very little traffic or
congestion. Most of the traffic increases are due to the, you know, approved
developments, which I’m sure you’re all very aware of. There’s a lot of
background projects that have been approved that are really going to be
generating a lot of traffic within this area. The traffic study we provided,
adequate recommendations for improvements to mitigate traffic impacts
reasonably expected to be generated by the proposed use—those
improvements include, one, modifying the signal timings at the Davis Drive
and Airport Boulevard intersection; two, modifying the signal timings at the
Davis Drive and Lake Grove Boulevard intersection; and three, constructing a
full-access driveway at site entrance number one. So due to the low expected
traffic, as noted in the report, in my professional opinion, the committed
improvements mitigate traffic congestion impacts reasonably expected to be
generated by the project. Also, it is my professional opinion the proposed use
will not cause undue traffic congestion or create a traffic hazard or unsafe
pedestrian pathway. Thank you.
Schwedler: Mr. Draper, did you bring a copy of the TIA addendum with you
tonight?
Draper: I did.
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Schwedler: And we’d like to move that that be admitted into evidence. I noted
that that wasn’t in the staff report for some reason—we think it was just an
oversight, and we’ve discussed it with staff, and I don’t believe they have any
objection to us admitting the addendum.

Schwedler: That’s all the questions I have. This concludes our prima facie
case on the evidence here. I’d like to get back through this traffic and
circulation plan, just to show where the improvements are that Mr. Draper
testified to, Improvements 1, 2, and 3 in that order. And it brings us back to
the criteria that are satisfied here tonight. I’ll go again in terms of those five
different issues and kind of highlight the evidence that you heard. First, we
talked about the town plan’s conformance from Mr. Brown’s testimony, and I
outlined the different areas of the Cary Community Plan, which we’re
complying with. The proposed use or development plan is only required to
generally conform to the comprehensive plan, and so even though this is
designated as a commercial center with commercial use, it doesn’t
necessarily contemplate industrial use; again, this type of climate-controlled
self-storage is a little bit more of a—closer to a hybrid of not your traditional
linear self-storage use, not a full commercial use, but somewhere in between.
And with the elevations that Mr. Hales showed that were part of the packet,
you can see that the building looks much more like a small commercial-format
building or an office building than it does a traditional industrial use. And so
we contend that we conform generally with the comprehensive plan for the
town plans and satisfying SUP Standard A. As to safety, you heard testimony
from Mr. Brown as well as from Mr. Draper about how this plan provides safe
conditions for pedestrians. Usually we’re talking about traffic and how that
pedestrian and vehicular safety issue interplays. Here we have the benefit of
a very low-traffic use and a use that, by its nature, does not have a lot of
pedestrian activity. There are not a lot of people that are manually bringing
things to their storage center; they’re usually driving in a truck and they’re
driving slow, protecting their valuables. In any event, we’ve provided the
adequate circulation width, the testimony of where the placement of the
sidewalks have been and a crosswalk has been added. We also heard
testimony about impacts and harmony. Again, this is a use that is a little bit
unique and that has a sufficient border from the surrounding properties that
are in Morrisville, both because of where those homes are located and the 60foot buffer that we’re implementing. And that traffic—again, it’s a very low
use, far below what would generally trigger lots of improvements in this area,
and we heard expert testimony about how those improvements that we’ve
committed to sufficiently mitigate any of those problems. So, for those
reasons—and we’d ask that the staff report and all of those exhibits be
admitted into evidence, and with that admission, we have provided
competent, material, and substantial evidence that we’ve met not only the
factors for the SUP standards but also the quasi-judicial standards sufficient
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The addendum was attached to the staff report as an exhibit.

4.1

Weinbrecht: Thank you. At this time, I invite speakers who’ve been sworn in
and wish to speak in support of the application to approach the podium. Any
speakers to speak in support? We have had a handout that’s the TIA, I
believe. Does council believe they need time to review this, or should we
continue? No objection? All right, we’ll continue. Any need to cross-examine
what you’ve heard so far? No. All right, we’ll now open the hearing to those
that are opposed to the request. Anyone to speak that is opposed? Seeing
no one, we’ll continue, and we’ll call on staff to provide professional
observations about the request.
Hales: Thank you again. The subject property, as Ms. Schwedler indicated, is
designated as a commercial center in the Imagine Cary’s Growth Framework
Map. Properties in this category are primarily defined by commercial
shopping centers, with residential, office, and institutional uses typically
provided in support of the commercial focus. Mini storage, however, is
considered an industrial use by Land Development Ordinance, and it’s
designated as warehouse/storage in the Imagine Cary Community Plan, so
therefore it’s not something we would typically see in a commercial center.
Matter of fact, it’s only mentioned as an incidental use in business and
industrial parks. Staff just took a quick look at frequency of other mini storage
uses in the immediate community. We looked at a three-mile radius from the
subject parcels, and there are 10 mini storage facilities that showed up in our
data. Of those, six are older, externally accessed mini storage format—your
traditional one-story, your roll-up doors on the outside—and four of the sites
were hybrids where they had a mix of the traditional form and the internally
accessed, either designed that way from the get-go or retrofitted over time.
However, supply is only one part of the equation. There are a number of
residential units currently under construction or in plan review in the
immediate area. Savon subdivision, which we discussed earlier, will build
almost 300 new detached and townhome units just to the west of the site,
and they are currently grading that site actively. Likewise, Franklin at
Carpenter Park and the Carpenter Park Town Center pod is actually under
construction now with 55, a mix of multifamily and townhome units. And
finally, Overture at Twin Lakes is currently in plan review and plans to add
almost 200 age-targeted multifamily units once it makes its way through the
Development Review Committee. One concern that staff did identify in their
report was a lack of pedestrian connectivity between the site and the
adjoining sites. Proposed pedestrian network design today connects the mini
storage building to the street-side trail up along Airport Boulevard; however,
there is no pedestrian connection from this site over to the east. Right now,
there’s no development there, not an issue; however, if future commercial
service uses, there may be some utility to that. Just depends on how they
develop. Transitions are important to the town, especially between
nonresidential and residential uses. As the applicant’s team indicated, all of
the properties to the south are very large-lot, all in excess of five acres, and
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to approve the development plan. And I’d be happy to answer any questions.

4.1

Weinbrecht: Thank you, Mr. Hales. At this time, I’m required to ask if either
party or council members believe there’s evidence been presented to
continue this hearing. Seeing none, we’ll continue and open the deliberative
phase of the hearing and ask council for questions or comments.
Smith: I think earlier you indicated that this will have earth tones, is that
correct?
Hales: That is.
Smith: Please tell me orange is not an earth tone.
Hales: Orange is not an earth tone.
Smith: That’s all I had.
Hales: Browns, tans, and charcoal gray roll-up doors.
Smith: I appeal to you.
Weinbrecht: Other comments, questions?
Bush: No questions. Comments. Are we ready for comments? So, the selfstorage that’s right next to it, the mini storage, that was approved in 2009,
right? Is that—
Hales: It predates that. That was actually a cleanup. We had to go back, and
it had been developed on the old ordinance, so when they went to refinance it,
they were a legal non-conforming because they didn’t have a special use. So
we actually—
Bush: Right.
Hales:—just cleaned up that zoning change.
Bush: So do you have an idea of when it was?
Hales: I do not, off the top of my head.
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looking at the distance, the closest corner of that residential house, based on
GIS measurements, is approximately 124 foot to the property line. Mr.
Kirkland indicated it was even farther to the actual building itself. That
concludes staff summary of its observations on the proposed development.
As a reminder, there are two actions before you this evening. The first that
you would be taking action on is the special use, which is the use appropriate
in this location, and the second is the development plan itself, is the site
acceptable as laid out. And with that, I stand ready to answer any questions.

4.1

Hales: To answer your first question first, 2003 is when it was built.
Bush: Okay, thanks.
Hales: And then we cleaned it up in 2009. Answer to your second question is,
special use and development plan actually applies to both existing parcels.
So the outline you see on the screen in red are the existing parcel lines today.
As part of the development plan, we would be approving a subdivision of that,
which would follow, basically, the line you see of the green here.
Bush: So—oh.
Hales: And the remainder is that—so the remainder is what was rezoned to
general commercial conditional use back in February of last year.
Bush: With the Imagine Cary plan, or when it was up—when it came in—
Hales: You guys saw—you saw a rezoning last year. It was approved in
February.
Bush: Got you. Okay. Those are my questions, comments. And just to make
sure that we’re all—everybody knows where it is, across the street, that largeformat grocery store is the Wegmans, right? And that’s retail and commercial,
correct? Or commercial, general—
Hales: It’s commercial, correct.
Bush: Okay. Well, I’ll start unless you want to—
Frantz:

I have a question.

Bush: Do you have a question? Go ahead.
Frantz: Just so I’m clear, the large empty area in front of the storage unit
that’s on the same parcel that’s with the red lines, that can’t become anything
else in the future, can it? If this was approved, that stays green the whole
time, or is that part of that general—[OVERLAPPING]
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Bush: Okay. Because it doesn’t—by looking at it, it doesn’t look like it
conforms to any of our current standards, but is that accurate? I don’t know
how old it is or anything like that. That would be interesting information to
have. Also, is this a single site that’s being split, or is it a—because the way
that you have it on the screen, it looks like it’s a single site with a line down
the middle. Does that mean that that other part of that site is going to be
general commercial?

4.1

Hales: So that’s part of the general commercial. Here—
Frantz: So something could go in front of the storage unit building.
Hales: Something likely will go in front of the—

Hales:

Correct.

Frantz: Okay, that’s helpful.
Weinbrecht: Questions, comments.
Bush: So, I guess I’ll start comments since I started to roll. I don’t think it’s—
personally, I don’t think it’s appropriate to have this storage unit right next to
another storage unit. We have—we already have—when you counted the 10
mini storage units already, you counted the one—I see the star right next—
excuse me—to the red dot. So we already have 10 mini storage. We’ve been
improving them quite consistently. I don’t think it’s an appropriate place. I
think it’s like putting two drive-throughs next to each other, which we hardly
ever do without a prior approval. I’m also not a fan of it being so close to a
premier—we’ve gotten a significant amount of kudos and excitement around
this general commercial area, and Wegmans being the biggest news that’s
probably hit the planet in Cary for a while, besides Fento. And this is a
premier entrance to Cary. It’s a beautiful street. Davis is a beautiful drive,
and Aviation is going to continue into this Savon, or whatever it’s called,
neighborhood, right, because it’s going to have to be accessed by, you know,
north, south, east, and west on Airport Boulevard, so they’re going to be
driving right by the one that’s already there, that we can’t help, and then
another one as well. And I just think there’s a—personally, a more appropriate
and better use. I think it should be general commercial. I believe that mini
storages are industrial, even when they look like an office building. And I
have—I just want to be clear—I have voted for them in the past when they’re
the appropriate—in the appropriate place, you know. There’s been one on
Maynard that I thought it looked like it was an appropriate place, inside an
office complex. This is right in the middle of a residential, general
commercial, a retail and an area that’s building, and for me, this is not the—
this is not the best place for it.
Weinbrecht: Other comments, questions?
Robinson: I’ll agree with Lori. I don’t have to say anything more.
Weinbrecht: Other comments?
Frantz: I would just—I mean, I can’t say I’m all warm and fuzzy on this one, but
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Frantz: Likely will.

I’ve heard over and over again—and not undeservedly so, just to say—the
concern of the plethora of storage units, whether that’s Highway 55, I’ve
heard it referred to as the storage unit boulevard and whatever else, because
they front the street and they are so much in your face. This is one that’s
actually going to be hidden, for the most part, from public view, away from the
street, buffered primarily by whatever commercial use comes in front, to the
north of this, whatever happens to the east of this, storage unit to the west of
this, and then, you know, a 60-foot-plus buffer to the south of this. So, it’s
hard to argue that the use doesn’t make sense when it’s adjacent to the exact
same use, or it’s hard to argue that the use doesn’t fit when it’s adjacent to
the exact same use. So while I think we all have our concerns of storage units
up here, Jack, whether it’s orange, or too many of them facing major
thoroughfares and such, at least this one, I think, is tucked away, hidden, and
going to be predominantly out of sight, other than for people who might need
it. I was actually shocked to hear it was going to have 208 trips a day. I was
like, “Really? Twenty-eight, maybe?” But, you know, I mean—the gas station
or whatever that’s going to come immediately to the north and/or northeast I
would probably consider a much more intensive negative use than what’s
proposed today. So, I appreciate their efforts to make it look like a modernday storage unit, office-type building use. And those are just my comments.
Weinbrecht: Other comments or questions before we move into motion
phase?
Smith: Well, you know, I could make light of the fact that orange—but part of
the problem back then is the cookie-cutter, sterile, absolutely ugly look of
them, and I think we’ve made a lot of improvements. And like you said, Ms.
Lori, we’ve had some recently that, you know, have come in, and they—you
know, they’ve realized that they need to be closer to people that use them, so
they’ve been—you know, they’ve been coming in cosmetically, where they
blend better. And I think that’s what this is trying to do here. You know, so I’ll
kind of echo—I won’t repeat, but I kind of think that some of the points that
Don made merit consideration.
Weinbrecht: Any other comments or questions?
George: I’ll comment that I think on the fit or the conforms to the—the fitness
location, I think the idea of, taking off what Don said, if there’s going to be a
really, really high use on the corner, which probably commercial—whether it’s
gas station, whatever—to me, it balances to put a really, really low use on the
back side of it, because then what you’re doing is you’re averaging a lower
number. You’re bring that average trips down of what it could be at its most
intense development, and I think since it’s next to another mini storage, I
don’t see I can disagree that it’s—that it fits in the area.
Weinbrecht: Other comments or questions? Okay, we’ll move into the—we’ll
close the public comment portion and move into the motion phase, and I
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4.1

would entertain a motion. Don’t be shy.

Robinson: Second.
Weinbrecht: There’s a motion and a second. Discussion?
Bush: Just one additional comment. Saying that something is in harmony or
conforms to a particular location because it has that same thing next to it
doesn’t always work. It works with homes, right? This house is the same size
as this house next to it, which is the same house next to this. But I don’t think
we’d want a plethora of drive-throughs, right? We wouldn’t want a—three or
two veterinary clinics next to each other. I’m just saying, the use matters
whether or not they’re in harmony. And having more than one next to another
one, I don’t think, is what harmony means. Just—
George: Well, I would say harmonious, then, is like—because harmony isn’t—
that would be more like were they inharmonious if they were exactly the same,
because the definition of harmony is, in music it’s not singing or playing the
same note; it’s playing notes that complement each other. In this case we
have an indoor storage that’s three stories, and we have an outdoor with one
story, so I see that as harmonious.
Bush: You do, do you? Okay. I would not agree.
Robinson: I would not agree either.
Weinbrecht: Other comments? All in favor of the motion to deny, say “aye.”
Robinson, Bush, Weinbrecht, Yerha in favor of the motion..
Weinbrecht: Those opposed.
George, Smith, and Frantz voted against the motion to deny.
Weinbrecht: Motion fails, four to three. I would entertain another motion.
Robinson: I guess you guys aren’t enthusiastic enough to make a motion.
Smith:

I’m jumping up and down here. Is this the one right here?

Yerha: Looks like Jack is getting ready.
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Bush: Because I’m going to do it, I’ll make a motion to deny the requested
use—right, sorry, where is it? There it is. Motion to deny the special use for
reasons discussed, and we vote we deny the special-use request made by the
applicant as it does not meet all the approval criteria of Section 3.8.3 of the
LDO.

4.1

Smith: This is dangerous, I’m going to make a—

Smith: —motion. Make a motion to approve the special reasons—for the
reasons discussed, I move that we approve the request for special use made
by the applicant, as the request meets all the approved criteria of Section
3.8.3 of the LDO, and the approval is conditioned upon the following: that the
resolution and permit approved for this special-use request shall be recorded
with the Wake County Register of Deeds, with the expiration of the appeal
period per Section 3.8.4(E) of the LDO, and this approval of the special use is
conditioned on the subsequent approval of and completion of construction in
accordance with Development Plan 18-DP-0508. And those are the only two
conditions.
Weinbrecht: There’s a motion. Is there a second?
Yerha: Second.
Weinbrecht: Second. Discussion?
Frantz: Yeah. As I’m sure, like, the four people that are here tonight can
probably tell, we’re not excited about this one. We’re really not. No disrespect
to the applicant, no disrespect to the business owner, no disrespect to the
land owner whatsoever, but I—should this pass, which I have a feeling it might,
we’re getting kind of tired of these. There’s a lot of them. We understand that
they meet a community need somewhat, but we also understand that—or are
concerned that there’s a lot of them, and we either need to see a lot more
creativity or this might be one of the last ones that gets approved. So, I’m just
throwing that out there.
George: I didn’t comment on a positive note, but I thought the 65-foot buffer
to the houses, and of course it’s a five-acre lot now, right? But this, even
though it’s—I don’t know when that lot became five acres and was built, and I
don’t know how old the house is—
Robinson: It was forever ago.
George: Yeah. So this won’t be a five-acre whatever single—those houses
around there, that cul-de-sac, I can foresee that there’s going to be something
later, and a 65-foot buffer is a gracious buffer by a low use—that would tend to
encourage me that it would be a nice redevelopment opportunity behind it, as
well. So that’s harmonious to me as well, that being next to future
neighborhoods.
Bush: Yeah. And I know I’m not going to change anyone’s mind, but I just

February 7, 2019
Page 30

Communication: Minutes of Feb.7, 2019 6:30 PM (Quasi-Judicial Only) (Consent Agenda)

Bush: Maybe he’ll change his mind by the time he reads it.

want to be clear that part of our job here at the table is to consider what are
the best use for a piece of property, all right? And in this case, because it is a
special use and it’s—and the rezoning, is to basically change something that
we’ve already decided should be general commercial and move it to
industrial. I believe that in order for it to meet the Cary Community Plan, the
plan that we already decided for this best use in this very commercial, very
visited area, that this isn’t the best use. And I think that it could have been
better. And yes, do I think that some of us are tainted because there’s already
an old, 15-year, doesn’t-conform piece next to it? Possibly. But I just think we
could have done better.
Frantz: I don’t know that I would—I mean, I hear you and I appreciate your
thoughts, I really do. I just don’t know that I would consider a storage unit
industrial. In all fairness to some of the storage units being constructed
today, one can almost make the argument that they’re semi-office in nature—
or at least some of the higher-end ones, not maybe some of the ones that
we’re more familiar with. But it’s—if this was a regular rezoning and I could
consider some other things that maybe I can’t consider outside of a quasi, I
could maybe find it inside to find some reasons to say no. But everything that
I’m allowed to consider by law or before us this evening, this is one of those,
as Jack likes to say, 51-49s where—I just swallow hard.
Smith: Yeah. Hold your nose.
Yerha:
I’m not the biggest fan of self-storage units generally, but I’m
basing my decision on what I heard tonight and the testimony that I heard
tonight, which convinces me that it generally conforms to our comprehensive
plan. I don’t know if we’re deciding on whether it is the absolute best use of
this site or not, but I think it generally conforms to the plan. I think this
particular storage, self-storage looks like a commercial building, I think it
serves a commercial use, it serves the other uses in the area, and I wonder,
you know, whether our definition in our LDO of storage units always coming
under warehouse is really—is something maybe we need to look at in the
future. Maybe there are two different kinds of storage units—you know,
something I think maybe we should look at, because this comes up frequently.
And again, I’m basing my decision on what I heard tonight, and what I heard
tonight convinces me that it’s the right thing to do.
Robinson: And I’m basing my decision on information that staff provided that
says we have 10 other ones in close proximity. You know, as we go and
develop—and this is my little corner of the world, so—and Lori’s, too, and we
feel somewhat protective of it. We’ve put in all these homes. We’ve put in
some senior housing. This phenomenal grocery store is coming. We’d like to
have a community where people feel like they can walk to their different
places. We’d like to have a transition that goes from the grocery store to
other community uses, down to the residential. It’s not that the storage is
horrible; it’s that it precludes us from being able to achieve the vision that we
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set out for with the Cary Community Plan of having this community. And is it
harmonious? I mean, it’s—you can look at that problem 17 different ways, but
if you’re—if you have that vision for what you hope for for your community, this
falls short. And it’s disappointing, and I would say at some point, if we don’t
want self-storage units, at some point we have to say “No,” because that’ll be
a clearer message than us saying, “Yes, but we don’t like it,” you know? So,
just my opinion, and I’m regretful. I see things that happen before us in the
town that I hate, and it makes me sad for our community because there are
things that we could accomplish that are so much better.
Bush: And one other thing that I would also say—and I know we’re kind of
laying it on here, but we have not seen, we do not have in the Town of Cary
something that we’ve been described, both by this—it was supposed to be
described as the Public Storage, which is now orange and on the highway; we
had this Bee Safe Storage that was going to come and has no longer come.
We have no indication, no visual, no example of this office-like use of storage.
Everything we have is the exact opposite of that, right? So every time we get a
promise of “This is going to be God’s gift to public storage,” we end up with
something that we’re regretful of. And either we’re going to condition it so
that it is exactly what we’re going to—what we want, but this is not a
pedestrian-friendly “activate the corner of a destination center” use. This is
something you put where you don’t want any traffic.
Robinson: Yeah.
Bush: And you don’t want people to walk to, right? That’s why you can take
out sidewalks.
Robinson: Right. They’re not putting it in because there’s a community need;
they’re putting it in because it’s lucrative. Period. I mean, that’s what it
comes down to. So, you know, are we giving up on the vision that we had for
our community for that? And that’s my interpretation. But, you know,
everybody has his own opinion, so we should just probably vote.
Weinbrecht: Mr. George, you had a comment?
George: Yeah, it’s helpful. Can we put the—Lisa, can we get the criteria back
up of what we’re making the decision based on? I’m a little cloudy now or
something.
Bush: It’s up.
Hales: It’s up.
George: Oh, I’m sorry, I’m on the—I’m on my—I’m on the private view, I was
looking at the local copy and I had it on the wrong page. So my bad. Whoops.
Okay, there we go. I guess the—you know, we don’t know what’s going to come
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to the corner beside it, and if what was coming to the corner beside it was
some sort of mixed use, activate the pedestrians—but if it’s a gas station, then
I guess you walk to the gas station when your car runs out of gas and you
need a—you take—buy a gas can. I’m not sure, it’s not pedestrian-friendly. If
you’re going to walk past this place to get to another storage place, then that
doesn’t activate it for the people that just shopped at Wegmans. I’m just
trying to put in perspective what we’re—what you’re talking about. I
appreciate what you’re getting at, and I’m trying to picture that complying with
the Imagine Cary generally. If it were to be pedestrian-friendly, what is going
to make this corner fit the Imagine Cary Community Plan, because it—Ms.
Bush, you’ve said this doesn’t fit with general commercial. Well, it’s not in
general commercial, it’s in ORD. The general commercial is not—we’re not
changing it from general commercial, we’re changing it—this is an ORD special
use.
Bush: Well, we’re splitting—we’re subdividing it. And—
George: No, it was already, we’re keeping it—
Hales: So the ORD zoning exists today—
George: Exists.
Hales: —and the applicant’s putting a parcel line that follows the zoning line.
Bush: Right.
George: Yeah. So the parcel line has been added, but the zoning has not
changed. They’ve just changed the parcel line. The zoning is—so it was
already zoned for ORD; it wasn’t zoned for general commercial. If you can just
give me a minute to read these again—I appreciate it [ph].
Weinbrecht: Can Mr. Smith go while you’re—
George: Yeah, go ahead, go ahead.
Smith: Yeah, I think you bring up a very good point, Ms. Lori, and I did not add
a condition; one, because I didn’t pick it up in the conversation, and also after
hearing the description at the beginning, I felt like there was enough structure
there that we will get more of the—I hate to use the word “office,” but, you
know, the better looking than the—you know, the stuff out on 55. Is there
something we can do? Like, maybe I have to talk to the attorney here, but I
just want to make sure that we don’t get something that we think we’re
getting—
Hales: So the special use is conditioned, and one of the conditions is on
subsequent approval of the development plan, and those two are inextricably
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linked. So you can’t build another mini storage that doesn’t look like the one
that was shown on the slide and was in the site plan.
Smith: Okay. Well, yeah.
Hales: So the site plan and the special use are linked.

George: So the slate gray doors are the slate gray doors.
Hales: It’s clearly indicated on the plan, “charcoal gray roll-up doors.”
Bush: Can you bring the drawing up?
Robinson: Bring the drawing up.
Bush: It’s like the Bradford.
Hales: The signage is not approved.
Smith: Good-looking prison.
Robinson: It’s funny you say that, because they just built one of these office
building storage units right across from the Home Depot in Apex—kind of like
you pass by—do you know what I’m talking about, Lori, as you’re going over to
Beaver Creek?
Bush:

Yep.

Robinson: When I first saw that, I thought, “Oh my gosh, it looks like a prison.”
And then I realized, like, “What is that?” And it’s a self-storage that’s meant to
look like an office building.
George: It’s a prison for your stuff.
Robinson: It is. It’s locked up.
George: You’ll never get it out. You’ll leave it there forever. [LAUGHTER] Till
somebody buys the unit and opens—
Weinbrecht: Mr. George, you have additional comments?
George: Can we go back to that slide? I’m sorry.
Hales: The approval criteria?
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Smith: I just wanted—for the record, I wanted to hear that [ph].
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Bush: We could call the question, I don’t know .
Robinson: Give him time, he’s thinking.
Weinbrecht: Do we have further discussion while Mr. George is thinking?
George: No pressure.
Robinson: No pressure.
M: No pressure. [LAUGHS]
F: Got to think fast.
George: I hear Ed singing the Jeopardy! tune in his head over there for me.
Smith:

He’s not the only one singing it.

Bush:

Yeah, anybody can, I think, in Robert’s Rules.

Weinbrecht:

Eventually we’re going to have to move—[OVERLAPPING]

Frantz: Call the question.
George: I think I’m ready.
Weinbrecht: All right, all in favor of a motion to approve this special use?
Smith, Frantz, Yerha voted in favor of the motion.
Weinbrecht: Those opposed?
George, Robinson, Weinbrecht, Bush voted in opposition to the motion.
Weinbrecht: All right, so we’ve had a motion to deny, we’ve had a motion to
approve, and Mr. George is the one that’s changed. So I’m going to offer you
the opportunity to make a motion.
George: Oh, you mean we’re starting fresh now?
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George: Additional germane comments. Let me see if I got—so, seven is clear
to me. It doesn’t cause undue [ph]—if it’s located near houses and they got to
store their stuff, that seems appropriate. We’ve heard from an expert about
property values. General welfare—I guess if you’re—[INDISCERNIBLE] I guess
number one is the one I’m tripped up on. “Generally comply.” Generally
comply, as opposed to—I’m sorry I’m a fence-sitter. I appreciate y’all’s
patience.

4.1

Weinbrecht: Yes, we’ve had two motions.
George: Aw, gee.

George: Oh, I’m with you now. I’m with you now. Okay, I’m with you. I’m with
you. It was a discussion, that’s why we discuss things, I guess.
Weinbrecht: Right.
George: So then I have to make a motion—all right, if I make a motion, then I
would say, for the reasons discussed, to move we deny the special-use
request made by the applicant as it does not meet all of the approval criteria
of Section 3.8.3 of the LDO.
Bush: I second.
Weinbrecht: There’s a motion and a second. Discussion?
Glover: And could I ask that you specify, Mr. George—I’m sorry—exactly which
of the criteria?
George: One is the one that I think I was—mistakenly, the first time I wasn’t
looking at the criteria, I was looking at my—the local copy, and I wasn’t even
considering number one. I was going over the safety and everything. So I
have—so number one is the one that I believe when I said “all,” I don’t believe
it meets number one. Because there were things pulled out, at least three
that pulled out that comply, but I think there’s enough other things that it
doesn’t comply with. So one’s the one.
Weinbrecht: So do you need to hear from other council members? Just one is
enough? Okay.
Robinson: Do you want us to tell you if there’s other ones?
Weinbrecht: I think there are other objections other than the “generally
comply,” if that’s—
Bush: I think we had each mentioned—
George: You said “harmony.”
Bush: Yeah, we each mentioned them when we made our comments, but
three.
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Frantz: You voted against it and then you voted against—for it.
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Silverstein: I think it would be good if you listed your objections.
Weinbrecht: Okay.
Robinson: Okay, I’ll list my objections as primarily number one and number
three.

Robinson: And five.
Bush: Right. Mine were with respect to the need of the general welfare, not
being necessary, and also not in harmony with the surrounding development
character.
Weinbrecht: And my objection was number five. So we have a motion again
to deny. Any further discussion? All in favor of the motion, please say, “Aye.”
George, Robinson, Smith, Weinbrecht, Bush: Aye.
Weinbrecht: Those opposed?
Frantz and Yerha: No.
Weinbrecht: Five-two.
Motion as captured vertibam above:
George moved, for the reasons discussed, to deny the special-use request
made by the applicant as it does not meet all of the approval criteria of
Section 3.8.3 of the LDO. Bush provided the second. The motion was
approved five to two. (Frantz and Yerha voted against the motion.)
Robinson: Aw, we picked up another one along the way.
Weinbrecht: Mr. Silverstein—
Frantz: This is embarrassing.
Weinbrecht: —I would ask at this time if everything’s in order, and if so, I’ll
close this public hearing.
Glover: We still have the site—the development plan.
Weinbrecht: Oh, that’s right.
Silverstein: If the special-use permit is denied, would you still, would you go—if
the special-use permit is denied, you don’t go to a development plan, do you?
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Frantz: No.
Silverstein: How can you have a development plan without a special-use
permit?

Silverstein: Doesn’t that preclude—
Hales:
way?

We’re just administratively denying it? Or it’s withdrawn either

Silverstein: The special-use permit is denied, so you can’t have a
development.
Hales: Correct.
Weinbrecht: Okay, so everything’s in order? Okay, at this time, I’ll close the
public hearing.
8.

ADJOURNMENT
The meeting was adjourned at 9:47 p.m.

RESULT:
MOVER:
SECONDER:
AYES:

ADJOURNED [UNANIMOUS]
Don Frantz, District B Representative
Lori Bush, At-Large Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha
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Weinbrecht: So we’re done?

4.2

Cary Town Council Minutes
Thursday, March 7, 2019, 6:30 PM
Council Chambers, Cary Town Hall, Cary, NC
DRAFT (contact the Town Clerk’s office at (919) 469-4011 for official minutes)
District D Representative Ken George: Present, Mayor Harold Weinbrecht: Present, District C Representative
Jack Smith: Present, District A Representative Jennifer Robinson: Present, District B Representative Don
Frantz: Present, At-Large Representative Lori Bush: Present, At-Large Representative Ed Yerha: Present.
1.

COMMENCEMENT
Weinbrecht called the meeting to order at 6:30 p.m.

Adoption of agenda
RESULT:
MOVER:
SECONDER:
AYES:
2.

ADOPTED [UNANIMOUS]
Jack Smith, District C Representative
Lori Bush, At-Large Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

CLOSED SESSION

At 6:31 p.m., Bush moved to hold a closed session with the following motion:
Pursuant to G.S. 143-318.11(A)(1) And (3), I Move That We Hold A Closed Session To 1) Consult with Attorneys
Employed By And/or Retained By The Town In Order To Preserve The Attorney-Client Privilege Between The
Attorneys And The Town. 2) To Prevent the Disclosure of Information That Is Made Privileged Or Confidential By
G.S. 143-318.10(E).
RESULT:
MOVER:
SECONDER:
AYES:
3.

APPROVED [UNANIMOUS]
Lori Bush, At-Large Representative
Ed Yerha, At-Large Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

QUASI-JUDICIAL PUBLIC HEARINGS
3.1 Cary Solis 18-DP-0654
Weinbrecht: We’ll reconvene our quasi-judicial public hearings at this time. And we have three quasijudicial hearings for this evening. As a reminder to those in attendance, even though we are in the council
chambers, an evidentiary hearing is more like a court case. Council acts like the judge and can only
accept evidence that is competent, material, and substantial. The North Carolina and United States
constitutions give the applicant certain due process rights in an evidentiary hearing that the council must
comply. The law governing conduct of quasi-judicial hearings has been evolving over time. And the courts
have increasingly emphasized the restrictive nature of this decision-making process. The North Carolina
Court of Appeals recently said a quasi-judicial hearing is a judicial proceeding and not a legislative
function. It is not an occasion to revisit the zoning or permitted uses of a property. Council members’
personal or policy preferences are irrelevant and immaterial. I want to repeat that again. Council
members’ personal or policy preferences are irrelevant and immaterial. Because of the constitution
protections given a property owner, council can only make its decision based on the evidence presented.
We will consider competent, material, and substantial evidence from anyone who testifies. By law, only
people qualified as expert witnesses may speak about whether this development will affect property
values, and whether it will increase traffic resulting from this development, will pose a danger to public
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Call to Order and Ceremonial Opening

safety. To those who are with us this evening, intending to testify, that are not qualified as experts, we can
only accept testimony from you on a fact—on factual issues and what you have observed, not your
opinions. Our contractual attorney is sitting to my left. He will help us determine what evidence we can
consider. The applicant presents evidence showing all approval criteria have been met, the council can
only deny their request if competent materials, substantial evidence to the contrary has been presented by
an expert witness. The hearings and procedures and detailed rules are attached to the presented—to the
printed agenda. So we’ll move to our first hearing. Cary Solis, 18-DP-0654. This case is before us tonight
because the applicant has proposed to develop more than 100 units. All speakers who would want to
speak during this public hearing must be administered an oath by Mrs. Strickland, who is sitting to my
right. And at this time, we’ll pause to allow those individuals who would like to speak at the public hearing
to approach Mrs. Strickland and receive their oaths. And council will pause until this has been completed.
Brittany Strickland, deputy clerk to the board, administrated oaths to potential witness.
Weinbrecht: At this time, I’ll ask council members if they’ve had any site visits, ex parte communication,
financial relationships, specialized knowledge, or close relationship to an affected person to disclose.
All council members present had no disclosures.
Weinbrecht: Mr. George. All right. Very good. Based on the disclosures you’ve heard from our council
members, at this time, I’d invite any party to this matter if they have an objection to a council member’s
participation in this hearing. Seeing none, we’ll continue, and I’ll open the quasi-judicial public hearing.
And Ms. Cassie Schumacher-Georgopoulos of our staff will introduce this hearing.
Schumacher: Thank you. Good evening, Mayor and Town Council. Our first case this evening is from
Terwilliger Pappas. They are seeking development plan approval for 240—for a 240-unit, multifamily
development, along with two modifications. The first modification is for a parking reduction of
approximately 30%, and the second is a modification to allow for more than two parking bays between the
building and the rights of way. The proposed development, Cary Solis, is on a 12-acre site, with an—within
the Alston Activity Center, located at the northeast corner of McCrimmon Parkway and Highcroft Drive. The
undeveloped property is bordered by Panther Creek Highschool to the west, Hillstone at Alston Center to
the north, and the Bexley at Panther Creek to the south. The property directly east is currently vacant. The
development plan, again, is for 240 units. It’s for a multifamily development on 12 acres of property, and
approximately 2.3 acres of the site to the east is reserved for future [AUDIO BREAK]. The proposed
development is located in the McCrimmon neighborhood of the Alston Plan, and based on the Alston Plan,
office, commercial, and residential uses are all allowed. The site features include public art at the
intersection of McCrimmon Parkway and Alston Glen [ph] Drive, as well as in the entry plaza of the
development. Alston [ph] entry columns will be at both intersections along McCrimmon Parkway and
raised intersection along Alston Glen Drive is provided to slow traffic and facilitate pedestrian crossing.
Common open space and proposed amenities include an entry—the entry plaza, a dog park, a pool and
courtyard area, a firepit and outdoor patio space, and an open space and nature walk at the corner of
McCrimmon Parkway and Highcroft Drive. An underground sand filter system will be used to treat the
storm water, and is located in the southwest corner of the property. The architecture of the two buildings is
a traditional style with an A-frame roofline. The exterior materials consist of cast stone and cementitious
siding in gray and white tones. And the bedroom types for the apartments include one-, two-, and threebedroom units. Two administrative requests have been approved as part of the development plan. The
first modification is for grading within the streetscape along McCrimmon Parkway to allow for the road
widening. The applicant will replant the streetscape to meet a 30-foot-wide Type A buffer along
McCrimmon Parkway. The second modification is for a median [ph] break to allow for a full-movement [ph]
intersection at McCrimmon Parkway and Alston Glen Drive. The median break proposed does not meet
the current requirements to have a minimum of 1,200 feet between the median breaks. The applicant is
proposing approximately a thousand feet of spacing. And staff and NCDOT have determined this to be
acceptable, and feel that it will result in improved traffic distribution in the area. Two additional
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Weinbrecht: Thank you. At this time, I’ll call in the applicant’s attorney to present arguments and evidence
in support of the application by addressing the applicable approval criteria.
Barron: Thank you. Good evening, Mr. Mayor, members of the council. Jason Barron with Morningstar Law
Group here on behalf of the applicant in this case, Terwilliger Pappas. Here with me tonight, we’ve got
three different experts, as well as a—the founder of Terwilliger Pappas. Peter Pappas is here, as well, in
the event you have questions about the development. And seated to my left is Mr. Ross Massey with
Stewart engineering. He’s going to be—they’ve provided engineering and land planning associated with
this plan. And he will cover the meat of what we are presenting. Also here is Mr. Todd Noell of Noell
Consulting. He will provide testimony with respect to the parking reduction that has been sought. And
finally, Mr. Earl Lewellyn of Kimley-Horn and Associates has provided traffic expertise related to the project,
and will discuss traffic impacts. Before I hand it over to them, briefly, Cassie has done a great job of
describing the nature of the request. It’s for a 240-unit apartment community on roughly 12 units. A
couple things I want to point out, as Cassie mentioned in her initial presentation, it’s unusual to have, you
know, two parking bays between the road and the buildings. But that really was—the initial design plans
had buildings that fronted on McCrimmon Parkway, and consultation with the staff—as you’ll hear from Mr.
Massey—we believed that addressing Pine Perch with the buildings fronting on Pine Perch created a better
kind of streetscape for the Alston area. And so that is—the nature of that modification was as a result of a
collective agreement that this design was probably a better design in the way that it addressed the Pine
Perch Street as opposed to McCrimmon Parkway. Again, the parking reduction is something that you’re
seeing in a lot of multifamily developments, especially in this area with the amount of one bedroom and
two-bedroom units that are being delivered in this community. So, with that, I will call Mr. Massey up to
talk about the evidentiary standards.
Massey: Good evening, Mayor and Council. My name is Ross Massey. I’m a registered professional
engineer in the State of North Carolina. I also lead the civil engineering practice for Stewart in the Raleigh
office. And I’ve been the engineer of record for the Solis project. So now I’m going to talk to you a little bit
about the approval criteria for the project. So, specifically, we believe that the project complies with the
Land Development Ordinance. So we’ve worked closely with staff since as early as, like, March of this last
year. And so we’ve gone through a number of rounds of review that’s included at least six submittals up
until this date. And so the amount of outstanding comments with staff is very minor in nature. And so
anything that would be major has been resolved through the development review process. Moving on to
review protections of properties in the vicinity of the project. So that we’ve taken careful consideration as
to how the project is sited. Specifically, we worked through the process of siting the buildings such that
those would provide frontage onto Pine Perch, and create a pedestrian-scale street network within the
Alston Plan because it’s difficult to front buildings on all sides of the property. We’ve also provided a 30foot streetscape that’s going to be planted [ph] to a Type A standard, both along Highcroft Drive and
McCrimmon Parkway. And then, in addition to that, we’ve provided garages—garage units along the
McCrimmon Parkway frontage. So the features to provide a sense of place for the project, we’ve provided
the entry plaza, and also, the raised intersection. So this area is intended to provide not only an aestheticpleasing area for the site, but also, as to act as traffic calming for the area. So that’s going to protect
citizens and pedestrians in that area. In addition, we’ve created a park-like feature at the southwest
corner of the property. This particular feature is intended to kind of soften the views from that intersection
with a nicely planted and mounded area. We’ve created a more direct pedestrian route through that area,
too, as well. So, collectively, we believe that these improvements will work to protect the adjacent and
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modifications are being requested tonight for Town Council’s consideration. And the first is for an
approximate 30% reduction in parking. So reducing from 551 required spaces, based on the LDO, to 386
spaces, which are proposed as part of the development. And the second is a modification to allow for
more than two bays of parking between the buildings and the rights of way along Highcroft Drive and
McCrimmon Parkway. And this will allow the building to front along Pine Perch Street and mirror the
Hillstone development to the north. This concludes staff’s initial presentations. And following the applicant
and other speakers, I’ll return to summarize staff’s observations. Thank you.

nearby properties. Further, I’ll talk about harmony and unity. So we’ve designed the project to be
consistent with the Alston Mixed Use Overlay District. And so, this particular project meets all the
requirements within the Alston Plan, except for the modifications that have been requested. So you’ll
notice that the residential buildings are pulled away from McCrimmon. That’s the result of the fact that
McCrimmon is a major thoroughfare through the area. And so it’s difficult to kind of create a—the type of
urban design feature that you would for a large thoroughfare feature. And so the buildings fronting on Pine
Perch actually achieve kind of a more framed street from an urban design point of view. So, also by having
the buildings along Pine Perch, it frames the street for the pedestrians that are going to use that route,
that are going to be kind of walking from east to north—to northeast—so southwest to northeast to the
retail areas within the Alston Plan. So, in addition—so this provides for harmony of the development by
making sure that the appropriate uses are orientated appropriately. Further, I’ll talk about safety
conditions for pedestrians and motorists. So the plan includes a sidewalk network, which allows
pedestrians to navigate the community really along all the streets, but also through the property. Yeah.
There we go. So in this slide, you’ll see what’s highlighted in pink are the pedestrian routes through and
around the site. You’ll notice that there’s a large—larger fuchsia line that goes through the site, which is
intended to provide a more direct route for pedestrians from the Panther Creek High School and areas to
the west, to access the retail areas to the northeast. You’ll notice the other pedestrian linkages that are
there would provide that access but are less direct. And so this was a collaboration with ourselves and
staff to help meet the pedestrian needs for the area. In addition, you’ll notice that there’s a commitment to
fund a pedestrian hybrid beacon along this corridor with McCrimmon Parkway. And that is intended to
enhance the pedestrian safety. Got it. So I’d also like to point out, in this particular slide here, is a closeup. We’ve worked with staff to improve the crosswalks in this intersection with Highcroft Drive and
McCrimmon Parkway. So we’ve added on the north leg and the east leg, high-visibility crossings for
pedestrians, to enhance that safety feature. And again, you see this close-up with the more direct route
for pedestrians through the site. So this particular slide here highlights the network of streets that provides
access for vehicles. And so what you’ll see here is what’s a connected grid. This grid provides for multiple
opportunities to route—to relieve congestion. So now I’ll talk about emergency services. So we worked with
staff and the fire marshal to kind of review this plan for fire access. And all the dry valves [ph] and radii for
the access points have achieved their acceptance for adequate radii and access for their fire vehicles.
Now I’ll talk about the modification request for the more than two bays of parking. So, as you know
already, it’s a—it has been a challenge because of the configuration of the site to front buildings on all
sides. And so we’ve chosen to prioritize what we think would be the highest use for a pedestrian street.
And then we’ve—with that, we’ve chosen to provide plantings with a Type A planting standard to kind of
protect the vehicle corridor along the thoroughfare. So this particular orientation, we think is pretty positive
for pedestrians in creating that urban feel and fabric. And then kind of transitioning more towards the
highway side, we have the plantings. And because of the building placements, having to front one of the
properties, it’s made it difficult to, like, front buildings on all the sides, but we’ve made an attempt to
address McCrimmon with our garage structures. And then what you’ll notice too, is in the orientation for
the parking, we’ve worked to kind of establish green spaces within the parking areas to provide for
enhanced planting. And so these areas also will, you know, help soften the views from that direction to
this—from this southwest. So, ultimately, we think that this should be—provide a great experience for
pedestrians to move through and around the site. So I’d like to conclude my remarks with the fact that we
think that the plan complies with all the requirements of the LDO, including Chapters 7 and 8. The plan
also addresses and protects adjacent properties, both from adverse effects and visually. The plan is
consistent and harmonious with the development of the Alston area and the nearby properties. The plan
provides safe conditions for pedestrians and motorists, and provides safe ingress and egress for
emergency vehicles to the site. Also, the requested modification for more than two parking bays for the
plan will result ultimately in less visual impact to the adjacent properties. Together, we feel that these
requests and—meet the goals and intent of the LDO. And I’ll be glad to answer any questions. If no
questions, I’ll turn it over to Earl Lewellyn, our traffic engineer for the project.
Barron: A slight curveball. We’re actually going to call Mr. Todd Noell as our second witness to talk about
the parking reduction.
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Noell: Hey, there. My name is Todd Noell, Noell Consulting Group out of Atlanta. I was here previously, I
think speaking to the same—a similar topic, a different project. I’ll talk to that in just a second. Get back
to the right picture here. I am—to recap—a real estate consultant, do work with the private sector, public
sector clients. About 75% of my work is private sector, 25% is public sector. We work all over the country,
from New Hampshire to Florida, to Seattle, to actually Hawaii—I was about to say “San Diego,” but I’ll go
further than that and say “Hawaii.” And we’ve been around for about 10 years. We celebrated our 10-year
anniversary a couple of months ago. And I was a real estate consultant for another firm for 14 years
before that, so I’m getting long in the tooth, so to speak. We were asked by Terwilliger Pappas to take a
look at parking needs for this project, conducted analysis a few months ago in looking at this. Recapping
the project, about 240 units, mostly one and two bedrooms. A little over half I think are—will have less
than two bedrooms. The LDO requires about 2.29 spaces per door, per unit, or about 551 spaces for a
project of this size. We conducted analysis and took a look at a number of different factors: demographics
of renters in Cary in competitive or analogous projects, the market audiences who are fueling demand. We
talked to the leasing managers and got a good sense of who went in the different types of units, who are
the audiences for one bedrooms, for one dens, for two bedrooms, for three bedrooms, and really
understood who was going into these different unit types. Talked to them about their parking utilization,
parking needs, and then came up with an estimate from that of how many parking spaces we need. We
came up with around 386 or so parking spaces. That’s about 1.61 per door. That’s about a 29.7%
reduction from the 551 required in the LDO. And it’s very much in line with what we found next door at the
Hillstone. That was about a 30% reduction that you guys granted them previously. And looking back, I
think I talked to you guys last time, I talked of the bigger-picture trends. But felt like the ordinance, the
LDO, was a little bit high in terms of the parking required for multifamily units. Indeed, I went back and
looked at the U.S. Census, and looked at number of cars owned per renter household, and it came out to
about 1.5, 1.52. Owners in Cary specifically owned about two per door, per household, so to speak. So
that 2.29 is pretty significantly higher than that; given the unit mix, given the size of the project, we feel
like something more along the lines of 386 spaces, or about that 29.7% reduction, is more appropriate.
And I guess to put the ribbon on that, professional opinion is that the 386 parking spaces, or about [ph]
1.61 spaces per door, does meet the needs for parking at the site. And I’m open to answer questions
should you have any.
Weinbrecht: Thank you.
Barron: And now, Mr. Mayor, we’ll call Mr. Earl Lewellyn of Kimley-Horn to speak to the traffic side of this.
Lewellyn: Good evening. Earl Lewellyn, Kimley-Horn and Associates. I’m a traffic engineer with 30 years of
experience in the field. We prepared the traffic study for this project. First of all, we worked very closely
with your staff, as well as the NCDOT, to confirm the technical assumptions in the study area. And that
analysis has since been approved by both parties. As a result of that study, and further conversations with
town staff, the project has committed to the following traffic mitigation measures: construction of an
additional westbound through-lane along the project frontage here, on McCrimmon Parkway, terminating
as a right-turn lane into Highcroft Drive. As Ross mentioned, the addition of high-vis [ph] crosswalks on the
northern and eastern legs of the Highcroft-McCrimmon Parkway intersection. Construction of a fullmovement intersection here at Alston Glen and McCrimmon Parkway, providing an eastbound left-turn
lane, and an exclusive right-turn taper in this area. While this full-movement intersection certainly serves
the site well, it also greatly enhances access into the Rex development to the south side of McCrimmon
Parkway. In addition to these improvements, the applicant has committed to make a $75,000 payment
toward installation of a pedestrian hybrid beacon. I think that was shown on another slide here, the
general location to be determined by staff and NCDOT in the future. With the site being here. Approximate
location somewhere between the school driveway and Highcroft. This beacon will go far to greatly enhance
circulation of pedestrians and the safety of pedestrians crossing McCrimmon Parkway. And as I said, that
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Robinson: Are these driveways . . .
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location will be determined by NCDOT and the town. Therefore, it’s my professional opinion that the
proposed layout and committed elements mitigate traffic congestion impacts reasonably expected to be
generated by this project, and will help improve pedestrian circulation and safety. Happy to address any
questions.

Barron: And actually, Mr. Lewellyn, before you go, if you wouldn’t mind just briefly describing for the benefit
of the council what the pedestrian hybrid beacon is, and how it functions for the pedestrians themselves.
That would be great.
Lewellyn: Sure. These are—they’re also referred to as a “HAWK signal.” I think there’s actually a couple
of—in town right now, and one proposed. They act as a typical mast-arm traffic signal, overhead traffic
signal, that are actuated by pedestrians only. So where you would typically have cars on the side street
acting to get one phase, and the main street to get one phase, it’s a phase for the main street of
McCrimmon Parkway, or it’s the pedestrians getting that time. So they are protected by that signal just as
a side street intersection would be. And then, when it’s not activated, the signal goes dark.
Weinbrecht: Thank you.
Barron: Mr. Mayor, that is our last expert in support of the case. I would ask the council to accept into the
record, copies of the staff report, as well as the attachments thereto, and that the council take judicial
notice of the contents of the town’s Land Development Ordinance, and other adopted plans. And in
conclusion, I would submit that we have satisfied our evidentiary burden to demonstrate that the
ordinance standards associated with this plan approval, including the two requested modifications, have
been satisfied. And we would respectfully request you all’s approval of the case. Thank you.
Weinbrecht: Thank you, Mr. Barron. At this time, I’d invite speakers who have been sworn in and wish to
speak in support of the application to approach the podium one at a time. Anyone to speak in support?
Okay. Does any party wish to cross-examine what—any speakers—I’m seeing “no.” And so now we’ll open
the hearing to those opposed to the request. As a reminder to those testifying, you must limit your
testimony to facts that you know. The applicant’s representative has the right to object to your testimony.
He or she may object while you are speaking. They have the right to do that. Our contractual attorney,
sitting to my left, will help council to determine what evidence we may consider. Anyone to speak in
opposition? Seeing no one, we’ll continue, and I’ll call on staff to provide professional observations about
the requests.
Schumacher: So as noted earlier, the proposed development is located in the McCrimmon neighborhood
of the Alston Plan. And this area is intended to be a mix of retail, office, residential, and civic uses. The
character and scale of the project is similar to the multifamily components of Hillstone to the north and
Alston Village to the north—northwest. The multistory buildings set along the northern portion of the
property meets the intent of the Alston Plan, and provides an appropriate transition from Alston Town
Center commercial area to the north, to the lower-density residential in the southern portion of the Alston
Plan. So, two additional modifications have been presented tonight for council’s consideration. The first
request is for an approximately 30% reduction in parking. Parking for the 240 units will be in surface lots
located along McCrimmon Parkway and Highcroft Drive. And the plan provides 386 parking spaces, which
equates to roughly 1.6 parking spaces per unit. And the LDO requirements would be for 551 spaces, or
roughly two-and-a-quarter spaces per unit. The request for the parking reduction is consistent with other
multifamily developments in the Alston Plan, and other multifamily developments in Cary. Excuse me. The
second modification is to allow for more than two bays of parking between the building and the rights of
way, in order to meet the intent of the Alston Plan, which is for the buildings to front on streets internal to
the site. In this case, to allow the buildings to front on Pine Perch Street. So staff feels that pulling the
buildings up to the front—up to front on Pine Perch Street enhance the character and the pedestrian
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Weinbrecht: Thank you.

experience for both this development and the adjacent Hillstone at Alston Center development. So as
noted before, pulling the Alston—or pulling the Cary Solis building up along Pine Perch Street and matching
what is happening across the street at Hillstone creates a better pedestrian experience and more
protected pedestrian experience in this area. The sidewalk network is consistent with the LDO and the
Alston Plan requirements. There are multiple points of pedestrian access to the property to facilitate
pedestrian circulation within the property, as well as connections to the surrounding neighborhood. And as
stated by the—before by the applicant, the—they have committed to three roadway improvements. The
first is the additional travel lane on the north side of the McCrimmon Parkway, to provide the additional
westbound through lane, and this is consistent with the Cary Community Plan in the MOVE chapter. The
second is for the left-turn lane to construct the exclusive left—eastbound left-turn lane—excuse me—on
McCrimmon Parkway. And the third is the dedicated payment of $75,000 for design and construction of
the pedestrian hybrid beacon to provide safe pedestrian crossing over McCrimmon Parkway, close to the
intersection of McCrimmon and Highcroft. The hybrid beacon design and installation will be managed by
the town. So they’ll make the payment and the town will manage the design and the construction of that.
The location is still to be determined by NCDOT and the town. And so, just to illustrate what the pedestrian
hybrid beacon looks like, this is a local example recently installed on Evans Road in Cary. And this is
closest to the intersection of Evans Road and Weston Parkway. And this was part of the Crabtree Creek
Greenway extension. So just to give you an idea of what that looks like. So to recap, tonight council is
reviewing two modification requests. So for the parking reduction and for allowing more than two bays
between—two bays of parking between the buildings and the rights of way. And then, as well as the
development plan against the six approval criteria. And with that, I’ll—I’m happy to answer any questions.
Weinbrecht: Thank you.
Schumacher: Thank you.
Weinbrecht: At this time, I’ll ask if any party or council member believes new evidence has been presented
this evening that requires a continuance of this hearing. Seeing “no,” we’ll begin the deliberative phase of
the hearing. I open it up to council members for questions or comments.
Frantz: Question.
Weinbrecht: Mr. Frantz:
Frantz: The applicant’s committed 75,000 for the installation of the pedestrian beacon. Do we have a
rough estimate of what the actual cost to install that will be?
Schumacher: Staff has said that the cost will be $75,000—will cover—
Frantz: Okay. So they are covering the cost?
Schumacher: —the complete—mm-hmm. Yeah.
Frantz: Okay.
Bush: I have a question. Talked about Pine Perch, which is that road in between the two developments
right there. It—also mentioned that it’s a private road? Could you give us more information about that?
Who manages it? Which development manages it? You showed a picture—or somebody showed a picture
with—I don’t know—four lanes, but it looks very narrow. Could you give us more information about that?
Schumacher: Sorry. I’m going to ask Kevin Hales to answer the question. Excuse me.
Hales: So that’s a two-lane private street that was part of the Hillstone apartment complex. It was
approved in the previous years. The intent was that this—that road be shared. So the strip of land that’s
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actually on the Hillstone property, that the two property owners are working together to provide pedestrian
access to that road. Which you’ll notice on the cross-section, is it—the Cary Solis is set slightly [ph] farther
back and that’s because there’s that little strip of land that actually Hillstone still owns, and they’re going
across. So it’s on Hillstone’s property. Ultimately, it’s their responsibility to maintain it since it’s a private
street. There may be a private agreement and Mr. Barron’s client may be able to speak to that as whether
or not they’re going to cost-share that. We don’t know.

Hales: Pine Perch is being build by Hillstone, which is under construction currently. It’s not all the way
open yet.
Bush: So it will go up?
Hales: So it will go all the way to Highcroft, correct. It does not go all the way to the corner, down to
McCrimmon. There’s another retail development that hasn’t come in yet. But it will also connect up and
through to 55 and to Alston Town Center, ultimately.
Bush: So is—from a standard road perspective, will it have—it—private street, so will it have curb and gutter,
will it have sidewalks on both sides? Will it meet our normal, you know, expectations for a street?
Hales: It will have curb and gutter. It will have sidewalks. It follows the, actually, the Alston Plan has its
own cross-sections. And it follows the residential cross-section for—with parallel parking for the Alston.
Bush: So it looks like there was a cross-section picture that was presented. Does it look like that, or is that
a concept?
Hales: Pull your cross-section up. So—
Bush: Because that’s showing much wider than you said.
George: Is that parallel parking, you said?
Hales: You’re seeing—you’re talking about the four lanes. You’re seeing the parallel parking, where there’s
parallel parking on—there are two travel lanes, and then there are portions of it that have parallel parking
on both sides. That’s why you’re seeing four cars.
Bush: Okay. So it will look like that? That is the—[OVERLAPPING]
Hales: That is the cross-section and probably not showing the actual topography. But that is the crosssection.
Bush: Okay. Thank you.
Weinbrecht: Other questions or comments?
Robinson: I—just quickly, I have a little question for staff. And this is right next to a high school. And I know
a lot of high schools have spillage of parking going over. What opportunity does the developer, or the
person who’s managing this apartment complex have in keeping high schoolers from parking in these
spots? I mean, we’re now seeing, you know, approval of a reduction in parking spots, which could make it
even a little bit zanier. Because you know high schoolers are going to come over and try to park here.
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Bush: So it’s not completed all the way to Highcroft, correct? So is that who—behind Perch isn’t—right? At
least, not in this picture. It is in the development plan, though?

4.2

Schumacher: I think, ultimately, that management falls to the property manager. And maybe Terwilliger
Pappas can talk to—more to that. Because there—I think that there are several options here, whether it’s
signing, or towing, or providing their residents with hanging tags that identify residents that park there. But
ultimately, I believe that that would fall to the property manager.
Robinson: I’m sure it would. I was just—

Robinson: —wondering if there was some consideration for that since we’re looking at a reduction in
parking spots.
Schumacher: Sure.
Weinbrecht: Mr. George?
George: It—just one quick thing. Is the upper left-hand corner in the design, which is—I go upper left-hand, I
guess it’s the northwest corner, is that a dumpster area?
Schumacher: Yes. That’s the dumpster location.
George: Okay. Just—we got narrow things [ph] come up a private street, and limited parking. And it seems
to me like they haven’t driven a dumpster—dump master truck. That’s not where I would want to have to
go all the way through the parking lot to turn around and come back and get a dumpster. I just want them
to look at that, because if we have to get calls from somebody who scrapes somebody or—they’re going to
blame the town if somebody’s car gets scraped in a parking lot. It’s a hard place to get to for a dump
master truck. Over that corner. That’s all.
Weinbrecht: Other questions or comments? Okay. We’ll close the public comment portion of the hearing,
and I’ll open it up to council members for a motion on the proposed development plan and modifications
to the development standards. Anyone want to make a motion?
Robinson: Okay. I make a motion to approve the modification request for the reasons discussed. I move
that we approve the modification request made by the applicant as the requests meet all of the approval
criteria of the applicable sections of the LDO.
Yerha: Second.
Weinbrecht: There’s a motion and a second. Discussion? All in favor of the motion, please say “aye.”
All council members present voted aye.
Weinbrecht: Those opposed? Motion carries unanimously. And if everything’s in order, Mr. Silverstein, I’ll
close the public hearing.
Glover: Sir, we have one more motion.
Weinbrecht: One more motion. Having closed the public hearing, we’re waiting on that second motion.
Robinson: Is that the one on the back page here? Okay. For the reasons discussed, I move that we
approve the proposed development plan with conditions as stated below, as it meets all the approval
criteria set forth in Section 3.9.2, 1 or L, I’m not sure. I’m sorry.

March 7, 2019
Page 9

Minutes Acceptance: Minutes of Mar 7, 2019 6:30 PM (Consent Agenda)

Schumacher: I’m sorry.

4.2

Glover: I.
Robinson: I. [LAUGHTER] One of those of the LDO. This approval is conditioned upon the following: the
applicant must satisfactorily address all remaining Development Review Committee comments on the
master plan set submitted for signature.
Yerha: Second.

All council members present voted aye.
Weinbrecht: Any opposed? Motion carries unanimously. And now I’ll close the public hearing. Thanks,
everyone
MOTION (captured from verbatim wordage above): For the reasons discussed, I move that we approve the
modification requests made by the applicant as the requests meet all the approval criteria of the
applicable sections of the LDO.
Motion: Robinson
Second: Yerha
Vote: 7-0
MOTION (captured from verbatim wordage above): For the reasons discussed, I move that we approve the
proposed development plan with conditions as stated below, as it meets all of the approval criteria set
forth in Section 3.9.2(I) of the LDO. This approval is conditioned upon the following: The applicant must
satisfactorily address all remaining Development Review Committee comments on the master plan set
submitted for signature.
Motion: Robinson
Second: Yerha
Vote: 7-0
RESULT:
MOVER:
SECONDER:
AYES:

APPROVED [UNANIMOUS]
Jennifer Robinson, District A Representative
Ed Yerha, At-Large Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

3.2 Andy's Frozen Custard at Twin Lakes 19-DP-0004
Weinbrecht: We now move to our second evidentiary hearing, Andy’s Frozen Custard at Twin Lakes 19-DP0004. This case is before us tonight because the applicant has requested to add a drive-through to an
approved plan. As I stated earlier, the law governing the conduct of quasi-judicial hearings has been
evolving over time, and the courts have increasingly emphasized the restrictive nature of this decisionmaking process. If the applicant presents evidence showing all approval criteria have been met, the
council can only deny the request if competent materials and substantial evidence to the contrary has
been presented. The hearing procedure detailed rules are attached to the printed agenda. All speakers
who would like to speak during this public hearing must be administered an oath by Mrs. Strickland, who is
to my right. And at this time, we’ll pause to allow those individuals who would like to speak at the public
hearing to approach Ms. Strickland to receive their oaths and council will not take any action until this has
been completed.
Brittany Strickland, deputy clerk to the board, administrated oaths to potential witness.
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Weinbrecht: At this time, I’ll ask council members if they’re had any side visits, ex parte communication,
financial relationships, specialized knowledge, or close relationship to an affected person to disclose.
All council members present had no disclosures.

Hales: Thank you and good evening, Council. This is a quasi-judicial hearing on a request by Leyland Twin
Lakes for development of a second drive-through use in the Twin Lakes center development. The request
also includes a change to the conditions added to the development plan last time it was before this
council. Twin Lakes Center is part of the Twin Lakes Planned Development District and located at the
intersection of Davis Drive and Airport Boulevard. The shopping center is currently under active
development with most of the site work nearing completion and the framework for Building A being
erected. Overall, the project is about 22 acres, making up most of the mixed use portion of the Planned
Development District. There are a few other developments underway are recently approved [ph] in the
surrounding area. The Overture at Twin Lakes project lies immediately south of this project and was
recently approved for development of 189 age-targeted multifamily units. Savon subdivision and Franklin
at Carpenter Park [ph] will add additional residential units to the community farther to the west. Town
Council has seen this project twice before, starting in July of 2017, when they approved the original sketch
plan for this development. Staff subsequently improve the construction plans in April of 2018. Then in
October of the same year, council approved a reduction to the size of the main anchor for the shopping
center. At that time, the condition being changed was added to the plan, requiring reductions in building
sizes to be paired with commensurate parking reductions. Tonight, the developer is before council asking
to reduce the size of the original freestanding restaurant building and modify the condition mentioned
previously. The anchor tenant for the development is at the northern end of the shopping center, and is
currently a 103,000-square-foot, single-tenant building. A large surface parking lot and Chessway Drive
separates this building from the remainder of the development, located in three buildings at the southern
end of the site identified as Buildings A through C. Building A is a 19,300-square-foot, multi-tenant
commercial building with a pedestrian plaza located along the northern and eastern facades. Building B
was originally envisioned as a 6,000-square-foot restaurant, continuing the pedestrian plaza along its
eastern frontage. Building C is a 3,000-square-foot commercial building with a drive-through lane oriented
towards the signalized vehicular entrance to the shopping center. This was determined to be the most
logical place to permit a drive-through use if such was determined to be appropriate. The major focus this
evening is the reduction in the size of Building B. The applicant has proposed a number of changes to the
original layout of Building B and the surrounding site. Most notably, the size of the building drops from
6,000 square feet to 1,650 [ph] square feet, shifting the building to the western half of the building pad. A
new drive-through lane is added, wrapping around the building with access from the parking lot side. Six
parking spaces have been removed from Hatchs Pond Lane [ph] along the east, allowing a shift in the
pedestrian plaza to accommodate the drive-through lane and better align with the plaza along Building A.
A new pedestrian crossing of Hatchs Pond Lane will improve access to the gathering space located just off
the plan to the southeast. As mentioned previously, the applicant is also asking to modify the condition
added to the plan last time it was before this council. The condition has two distinct parts, the first of
which defines a threshold for administrative approval of minor changes in building sizes, and this portion
of the condition remains unchanged. The second portion of the condition requires a commensurate loss in
parking spaces if any building sizes are reduced. The current wording applies this proportional reduction
across the entire shopping center, and this is the proportion—this is the portion the applicant wishes to
amend. The applicant is asking to add language restricting the tie between parking and building size
reductions to apply only to buildings north of Chessway Drive. Currently, there’s only the single anchor
tenant building located on that portion of the site. This concludes staff’s introduction to the case. We will
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Weinbrecht: All right, if you’ve heard—if anyone has heard any—pause, start over. Based on the disclosures
you’ve heard from council members, I’d invite anyone to the podium at this time if they have an objection
to a council member’s participation in the hearing. Seeing no one, we’ll continue, and I’ll open the quasijudicial public hearing and recognize Kevin Hales of our staff, who will introduce this item.
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return to provide observations on the proposed revisions following the applicant and any other speakers.
Thank you.

Schwedler: Good evening, Mr. Mayor, members of the council. My name is Jamie Schwedler with Parker
Poe. I’m the land use attorney that’s representing this applicant. This modification is to add a customized
drive-through on a plan that’s already been approved twice by this council. This plan is subject to the Twin
Lakes PDD and its specific design guidelines, which expressly allow this lively restaurant use, and
specifically anticipated drive-through uses on this site. Now, as the mayor stated earlier, the question for
council tonight is not whether this council likes drive-throughs or likes this tenant. [LAUGHTER] The
question before you is whether this plan, with this uniquely designed drive-through, designed to promote
pedestrian activity, minimize safety issues, and promote the principles in the Twin Lakes PDD is supported
by competent material and substantial evidence on the six factors in your LDO. This is the approved plan
as it stands today, and the factors you’ll see on the screen, you’ll also see in the plan that’s before you
tonight. It has the same concepts, which were consistent with the design guidelines and approved twice
by the council, including walkability, connectivity to open space, and orientation to Hatchs Pond. Both
plans that were approved by this council included drive-through use in Building C, which is the building on
the edge there, just north of the label “Holly Creek Road.” Both of those plans were approved by this
council. The applicant was then approached by Andy’s Frozen Custard to occupy Building B, which is the
building directly to the left of Building C on your screen. And you’ll hear from representatives tonight about
how the specific design of this building and this drive-through is customized to their use, and is
appropriate and invigorating use along Main Street [ph] that will activate Hatchs Pond Lane. Yes, we are
modifying 0.71 acres of this 21-acre parcel to include a drive-through, but we’re doing it in a way that’s
safe, attractive, and unique, and complies with all of the Twin Lakes PDD design guidelines. The request
[ph] tonight breaks down into three separate areas. It adds to the drive-through use with a walk-up
window, which you’ll hear about in a minute. It provides a smaller building footprint, and it seeks to correct
a parking resolution in order to clarify its original intent in the way that we believe the applicant and the
staff intended. You’ll also hear from witnesses about each of these changes and the benefits that were
achieved in combination with those changes. On the screen to your right is the plan modification. To the
left is an illustration of how a special feature of this plan will look when brought to life. And that’s a raised
platform that’s within the drive-through, and allows pedestrians to cross from the gathering area to the
walk-up window in a safe and predictable manner for both pedestrians and vehicles. As you listen to the
evidence on the six factors in LDO 3.9.2(I), I’d like you to recall the mayor’s statement at the beginning of
this hearing and the quasi-judicial nature of this. Because it means that the applicant has a right
protected by our state laws to use its property as long as it establishes each of these six factors in—with
competent material and substantial evidence. And we’ll do just that tonight. I would like to call my first
witness, Mr. Howard Kaufman.
Kaufman: Good evening. So I’m Howard Kaufman, a principal with LeylandAlliance. We’re the developer
of the site. Leyland’s address is 62 Main Street in Warwick, New York, but I now live in Cary. My wife and I
moved here last year to be near our daughter’s family, and just coincidently, I’m close to the project, which
helps, too. We’re enjoying all the great amenities Cary has to offer and we particularly love the Cary
Theater and the Cary Arts Center. I’m very happy to be before the council and I do want to give our sincere
thanks to your staff for working with us on this project over an extended period of time. They motivate us
to work harder and have helped us make Twin Lake Center even better. In all of our projects, our goal is to
create great places that people will enjoy, whether they come to live, work, or play. As you may recall, one
of the themes of our plan was to orient the mixed use portion of the project toward Hatchs Pond, which you
can see in the slide in front of you, that’s actually the storm-water pond. The actual Hatchs Pond is to the
left of the storm-water pond and you can see how the buildings are facing the pond, the woods and the
pond, as opposed to David Drive. You know, Hatchs Pond is currently largely a hidden amenity, and we’re
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Weinbrecht: Thank you, Mr. Hales. As soon as I find my place. There we go. At this time, I’ll call on the
applicant’s attorney to present arguments into evidence in support of the application by addressing the
applicable approval criteria.

trying to open it up, and really take advantage of the natural beauty that it offers by creating this walkable
Main Street adjacent to it. And it will also be adjacent to a future greenway, which the town plans around
Hatchs Pond. We think Twin Lakes Center will draw people away from the convenience of online shopping
to a place they can enjoy with family and friends. Now, since Wegmans was approved, we’ve signed leases
with a variety of family-friendly tenants, including restaurants and a pediatric medical practice. And we
think Andy’s Frozen Custard will be a perfect complementary use. It will appeal to people of all ages and
bring out a lot of folks to enjoy a frozen treat and enjoy a stroll along Hatchs Pond. Also, just to the south
of Andy’s, as Mr. Hales mentioned, Greystar has received site plan approval for their Overture product,
which is a 55-and-over rental housing, so there will be a few hundred empty nesters steps from our shops
and stores, and the future greenway around the pond. As you may recall, as part of the site plan, we
dedicated greenway easements to the town, and we are constructing access entrances from the project
down to the future greenway so that local residents can walk or bike along the greenway and then enter
our site in several places. We’re also committed to making the buildings at Twin Lakes Center
architecturally attractive and compatible with one another, which is required by the design guidelines,
section 1.7.1(C). So Andy’s and other buildings will have compatible, high-quality design elements. Steel
for our first building is going up right now. And on the next slide, which I’ll just advance to, you can see a
rendering of that building on the right side of the page. In summary, we know that the addition of Andy’s
Frozen Custard will be a very welcome addition to Twin Lakes, and will help us fulfill our overall vision to
create a strong sense of place in a mixed use, walkable community. Thank you and I can answer any
questions you may have.
Weinbrecht: Thank you.
Schwedler: Thank you, Mr. Kaufman. I’d like to call our next witness, Mr. Greg Anderson.
Anderson: Good evening. My name is Greg Anderson. I am the franchisee for Andy’s Frozen Custard and
have the development rights for the State of North Carolina. We are the prospective tenant of Building B. I
have over 19 years of experience operating restaurants in North Carolina, including 15 Panera Bread cafes
in the Triad. We currently have two Andy’s stores in North Carolina, and nine stores nationwide. Andy’s as
a group has 70 locations currently, which obviously makes it much smaller than McDonald’s and
Bojangles’ and many of the other restaurant chains.
Schwedler: At this time, I’d like to tender Mr. Anderson as an expert in restaurant operations.
Weinbrecht: Okay
Anderson: Andy’s product is frozen custard, an old-fashioned product, and our stores are customized to
reflect that particular use. Our design principles cater to families in a simpler time from our service system
to our uniforms. The plan highlights several key features which sets this building apart from other drivethrough restaurants. First, we use a smaller footprint. We only need 1,650 square feet because we just
serve custard. We—many national chains will require over 3,000 square feet, but our plan has about half
that area. Second, we feature walk-up personal service, so the plan includes an order—an outdoor
ordering window. Very few other drive-throughs have walk-up service, which narrows the pool of possible
tenants even further. Third, orders are placed to a person at the drive-through window, and that person
delivers your custard at the same window. There is no separate order window. This prevents long lines of
queueing at separate ordering windows. Fourth, we do not use microphones or drive-through announcers
for our placing—or for ordering, so there are no outdoor speakers associated with placing and delivering of
orders. Finally, due to the nature of our dessert product, the hours are not busy in the mornings,
increasing activity in the afternoon with the early evenings being our biggest day part. On your screen, I
believe, the photo on the left shows customers using the walk-up windows and menu board. I think the
menu board can be seen right there, just a little bit of it. And then you got three walk-up windows across
the front of the building. The image on the right is the rendering of the current design for Building A next
door. We understand that the building will have to be compatible with Cary’s design standards and
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guidelines of the PDD, and are committed to doing this during the building permit review process. We’re
used to changing our designs to meet the requirements of the jurisdiction. For example, we did this
recently in our Concord, North Carolina store, where we used two different types of brick to meet the city’s
requirements. Next slide. I would also like to illustrate the customized drive-through. The picture on the
right is the design for Twin Lakes. Here you can see the written menu board, which is actually right there.
Then the customer will speak face-to-face to an employee who takes your order at the window, which is—
the drive-through window is actually over here where the red vehicle is. Customers can also place their
orders at the walk-up windows, which are across the front of the building here. Because we have walk-up
service, we know pedestrians will need to cross the drive lanes at some point, and we take that into
account in our design. The gray area is typically asphalt, which is all this area here. But this—the white
area, which actually starts over here and goes through there, is specialty paving ramped up to provide a
crosswalk from the walk-up windows to the gathering areas, which are all over here in this section here.
We have used a layout similar to this in our Kirkwood, Missouri store shown on the left. The key point here
is the building, patio, every car going through the drive lane will have to exit right here, and this is the
crosswalk we’re talking about to another patio area.
Frantz: Ms. Schwedler, can I—sorry to interrupt. Is anything that’s being discussed at this time, or the
specific use, a condition of the—of this proposal?
Schwedler: It is in that the design of the building will have to be customized to that footprint that you see
that the menu board is in.
Frantz: So everything that’s being talked about right now is conditioned?
Schwedler: Yes, as far as the layout on the development plan.
Schumaker: And Mr. Frantz, I was going to object at the end of his testimony to the relevancy of continuing
to reference it as an Andy’s, that it would be frozen custard. Those are things that are not conditions, but
the layout that you’re seeing is what they would have to build. Also, there are no—there is no provision for
speakers, you know—how am I trying to say it? Kevin?
Hales: Amplified?
Frantz: Your typical amplifier.
Schumaker: Right, amplified.
Schumaker: There will be no amplified menu board, you know, that kind of thing. Ordering, that’s not on
the plan, so they’re not allowed to build that.
Frantz: Okay.
Schumaker: But in terms of the user and the product that will be sold from the store, that’s not a condition.
And also, earlier in Mr. Kaufman’s testimony, the fact that there are family-friendly tenants in the other
building, that sort of thing, you all know that those are not conditions.
Frantz: I just—I didn’t want to waste anybody’s time going through all these specific details for things that
were—that only Andy’s Frozen Custard would do with—we’re not considering them as—you know, it’s not
conditioned to be an Andy’s Frozen Custard.
Schwedler: And that’s correct, but I think the point is that the—this customization of this drive-through
cannot be repurposed for many other fast food tenants. And as his experience, comparing their specific
use, there aren’t other tenants that can use this small of a footprint, or have just an ordering window
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without a—some other window where you speak into a microphone. So those are—those plan elements are
conditions of this use, and I think can be taken into account by the council to the extent that it can be any
tenant, but any tenant that would have to fit this footprint and the specific nature of the developed plan
elements.

Anderson: Just continuing, we have used a layout like this in Kirkwood, Missouri. That store is shown on
the left, and as I said, everybody will—exiting the site will leave across the pavement and across the
walkway. We read the staff’s reports, concerns about similar—similarities to outdoor malls where you
anticipate cars and pedestrians, and account for this in our design. We have never had safety issues
associated with this design, nor conflicts between pedestrian/drivers [ph]. The Concord store I mentioned
is also next door to another drive-through, and we have had no safety issues with two drive-throughs next
to one another. Based on my experience operating restaurants for the past 19, 20 years, especially
several with similar designs and drive-through features, this plan is designed in a way to promote safe
interactions between pedestrians and vehicles, and we’re excited to bring the world’s best custard to Cary.
Any questions?
Schwedler: Are there any questions for Mr. Anderson? Thank you, I have no—[OVERLAPPING]
Smith: I have a question. More directed at you. When you introduced the speaker, you said, “This is an
expert witness.” What makes it an expert witness? Just that you’ve been in the business for 16 years?
Weinbrecht: Nineteen years.
Smith: Nineteen?
Schwedler: He testified—
Smith: Are there certifications? Are there things that—you know, I know people who have been on the
council for many years. [LAUGHTER] They could be construed as expert witnesses and things. So my
question is, just because you’re in that career, does that make you magically an expert witness? That’s
the question.
Schwedler: Well, under the standards for quasi-judicial hearings, an expert could be based on their
education or their experience. And so in this—
Smith:

It could be on their experience?

Schwedler:—in this situation, it’s under his experience.
Smith: I just wanted that clarified.
Weinbrecht: Thank you.
Frantz: You can still be an expert, Jack.
Weinbrecht: Thank you.
Schwedler: Thank you. I’d like to call our next witness, Mr. Bob Zumwalt.
Zumwalt: Good evening, everyone. Bob Zumwalt from McAdams. I’m not normally called an expert so I’m
going to enjoy this. [LAUGHTER] I’m with McAdams, 2905 Meridian Parkway in Durham. I have a degree
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in landscape architecture from the University of California at Davis. I’m licensed in North Carolina and I’ve
been practicing landscape architecture and site design for 25 years, and McAdams did perform those
services on this project. I’ve worked extensively with the LDO and I’m familiar with the requirements of the
Twin Lakes PDD and its design guidelines.

Zumwalt: As you may recall from the sketch plan, the Twin Lakes Master Plan specified the general
concept for the MU-2 [ph] parcel. It encouraged predominantly one-story buildings, a large retail building
toward the Airport Boulevard—toward Airport Boulevard, and retail and office buildings toward Hatchs Pond
and the southern portion of the site. It also identified three access points from Davis Drive and Airport
Boulevard along with service parking to support these uses. The overall layout, access, positioning of
buildings, as well as the streetscape design, buffers, sidewalks, greenway connections, didn’t change from
the prior approvals. These aspects are all the same, still consistent with the PDD. The Building B area
shown here is the only area that is changing. circled there. The use itself remains the same. A restaurant
was allowed under the existing approved plan and the table of uses in the PDD. The proposed building
size and square footage mix also complies with the PDD. It contemplated a maximum of 250,000 square
feet of retail, and up to four restaurants with a maximum of 25,000 square feet. The proposed plan would
decrease the size of Building B, reducing the overall restaurant square footage to 8,650, which still
complies with the maximum building square footage of any individual building. Thus, the layout and the
concept of the overall plan remain consistent with the PDD. The PDD did not mention or require that a
drive-through be located in any particular location on the site, so it is a matter of the design and the
integration into the project. This slide illustrates the approved plan side-by-side with the proposed plan.
There are three changes I want to talk about. We reduced the size of Building B, we added the drivethrough, and we added the gathering area in front of the building just across from the overlook area, in the
area that would have otherwise been building and parking. We’ve eliminated some parking in order to add
a crosswalk, making access to the overlook safer and more accessible to pedestrians. And I just want to
touch on each of these separately. The first change, reducing the building size of Building B from 6,000 to
1,650. As you can see on the screen, on the left, the approved plan. The original plan included a standard
box building at the time, with a concrete sidewalk in front of the building, between the building, and
parking on Hatchs [ph] Lane. The new plan, on the right, reduces the building footprint and replaces it
with a large 20—2,025-square-foot gathering area adjacent to Hatchs Pond Lane. You can see that kind of
out in this area. It also has an additional—about 800-square-feet of gathering area in here, in and around
where the walk-up window is. This reduced footprint still satisfies the maximum square footage required
for restaurants, maintains the orientation toward Hatchs Pond, it orients parking to the sides of the
building, and it maintains a presence on Main Street by incorporating the gathering area along the
frontage. This is all consistent with the PDD and the guidelines. The site is designed to provide a safe and
attractive path of travel from the parking areas on either side, through the—down the sidewalks, through
the gathering area, and directing people up to the walk-up window along Hatchs Pond Lane. It’s
accomplished by a continuous sidewalk. You can see a continuous sidewalk on either side, collecting the
parking, decorative plantings and fencing separating these walks from the drive-through lane, and then a
decorative paving area with bollards across the drive-through lane itself, directing people across the raised
platform and through the stacking lane. These features combine to satisfy the intent of creating an orderly
progression from parking to sidewalk to building entry. The second change, the addition of the drivethrough. It’s important to point out the guidelines specifically contemplated drive-throughs, and that
vehicular travel was the primary means of accessing the site. This is spelled out here in the two of the
important parts of the guidelines, which we’ve highlighted, that the drive-through should face away from or
perpendicular to the major street, and stacking may not interfere with the pedestrian movement.
Recognizing that—it also recognized that cars are the primary means of accessing the site. The PDD had
no restrictions on drive-throughs itself, so they could be located in any mixed use parcel. As confirmed by
staff, our plan places the service window on the north façade in a location visible from—least visible from
Davis Drive, and perpendicular to Davis Drive and Hatchs Pond, which also satisfies this first guideline.
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Schwedler: And at this time, I’d like to tender Mr. Zumwalt as an expert based on his experience and his
education [LAUGHTER] in site layout and design.

The staff report confirms stacking will not interfere with Hatchs Pond Lane because the entrance and exits
of the drives are oriented towards the rear of the building, which cars spilling out into Hatchs Pond. We
studied orienting the drive-through other—in other ways, but found it had a potential of creating queueing
issues out onto Hatchs Pond. So we worked with staff suggestions to orient it—the drive-through the way
you see it here. We also considered some specific aspects of the design and stacking that could help
provide safe pedestrian movement. We connected the gathering area to the walk-up window with a
generous decorative paving area through the drive-through lane. You can see that here. In addition, we
raised the paving area to help signify to the driver that they should expect to see pedestrians in this
elevated area. This feature would also help slow vehicles as they move through there. This practice
specifically is encouraged in the guidelines, which encourages us to address pedestrian safety with
crossings market by pavement, pattern, or platforms, which is what we’ve done here. In addition, we’ve
also separated the drive-through lane with bollards so that people—pedestrians know they should expect
cars here. Finally, the design uses decorative plantings in locations to limit speed and pedestrian
interaction. The raised pedestrian area is at its sharpest bend in the horseshoe, where drivers are going to
be moving slowly. We’ve also added some shrubs and fencing to separate the drive-through and direct
pedestrians to the breaks that are most appropriate for their crossing. This treatment results in fewer
areas where pedestrians and vehicles are using the same space than a regular drive-through. In standard
drive-throughs configurations, pedestrians frequently cross the drive-through lane at random locations
over unmarked asphalt where drivers may have limited visibility. By contrast, this design directs—directly
complies with the guidelines, which encourages the use of plant placement as a pattern and identifier, and
the combination of design elements that this plan—makes this plan different from typical drive-throughs
and safer for pedestrians. The best example of how this design element can provide an appropriate
transition between pedestrians and vehicles is—this is Durham Streets at Southpoint. This photo shows
the outdoor portion of the mall, which has gathering areas on either side of it, and two-way vehicular traffic
that cuts through the outdoor area. The use of specialty pavers you can see here and bollards make the
crossing more visible and signify to drivers and pedestrians to use caution and expect one another in this
space. McAdams worked on this project, which was originally installed 20 years ago. Even though this
example here involves much more intense uses. It involves two-way vehicular traffic. It does not include a
raised pedestrian crossing area and it’s not curved. There still have been no collisions between
pedestrians and vehicles since the mall opening almost 20 years ago. In my opinion—it is my opinion that
the proposed design here promotes even greater safety than the Southpoint example, as it incorporates a
curved drive-through lane, it’s got a single travel way, and the drivers in the drive-through lane will be
moving slowly to the pickup window. The third change, the new gathering area, complies with the PDD
intent and overall pattern of outdoor spaces. The small graphic on the left shows the outdoor gathering
areas. As you can see, there’s a pattern of the gathering areas that are connected by sidewalks and
greenways, which complies with the guidelines, which encourages a pattern of building placement,
sidewalk placement, and landscape elements. Reducing the building square footage allowed us to create
a gathering space of over 2,000 square feet and to add landscaping and seating. We worked with staff to
reduce the parking by eight spaces and replace them with expanded gathering areas. These benches and
seating area shown here are surrounded by shade trees and decorative plantings, and set within a large
plaza area. The paving area includes a combination of brick pavers, scored concrete, which signal to
drivers this is an area meant for pedestrians. As a result, I believe the new design fulfills the PDD intent
more than perhaps the original 6,000-square-foot building with its sidewalk and angled parking. The new
layout also complies with PDD, the PDD intent, and architectural guidelines by increasing connectivity. The
site design guidelines encourage the use of plaza, seating areas, benches, and niches for socializing to
create human scale and connect the development to the open space. The concept is consistent with the
guidelines. As encouraged in the PDD, the new design still responds to Hatchs Pond Lane and Main Street
through the provision of sidewalks on both sides, and the addition of a crosswalk on Hatchs Pond Lane,
which connects the gathering area to the overlook at the end of Holly Creek Road. As a reminder, this is
the main overlook, looking out over Hatchs Pond. Finally, this design still clusters Buildings A and C—A
through C along Main Street as mentioned. The reduction in the building itself does not eliminate the
clustering. The new gathering space continues the series of clustering buildings and green spaces. This is
directly supported by the guidelines, which encourage the use of outdoor space as a consistent pattern
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through the development, connections between the development to the open space, and the creation of
an orderly progression from parking to sidewalk to building. As such that the design promotes connectivity
in a way supported by the guidelines. As Jamie mentioned, this graphic was created to give you a sense of
what this space would feel like to the pedestrian. The model is accurate to the plan and it’s an excellent
representation of what the user will experience as he or she progresses from the pick-up window to the
gathering space. Like the original plan, emergency access on all sides of the building is being provided
with the required access widths and access aisle widths. Emergency vehicles approaching from any
direction can safely enter the site via three access points, which have not changed since the original’s
approval. Then the side of each building is accessible for fire and other emergency services. In closing, I
would like to reiterate that the unique features we’ve covered here make this design safer than a regular
drive-through by limiting opportunities for cars and pedestrians to conflict, incorporating visual cues
through the use of decorative paving, raised platform and bollards, and alternating the stacking of vehicles
between Buildings B and C, such that they circulate in different directions and have different exit points,
further reducing the chance of conflict. Based on these elements, the plan satisfies the requirements of
the LDO and the Twin Lakes PDD. Based on my experience, the revised layout also provides for safe
conditions for pedestrians and motorists, preventing the dangerous arrangement of pedestrian walkways,
and provides safe ingress and egress for emergency services to the site. Thank you very much.
Weinbrecht: Thank you.
Schwedler: If there are no questions, I would like to call our next witness, Mr. Earl Lewellyn.
Lewellyn: Good evening again. Earl Lewellyn, traffic engineer with Kimley-Horn and Associates, 300
Morgan Street in Durham. We performed the traffic impact analysis for the overall Twin Lakes retail
project, which, of course, this parcel is a part of. I am a registered professional engineer in North Carolina
with 30 years of experience in the traffic engineering field.
Schwedler: At this time, I’d like to tender Mr. Lewellyn as an expert in traffic condition mitigation.
Weinbrecht: Okay.
Lewellyn: As you’ll probably recall, and has been mentioned earlier tonight, the original Wegmans store
was significantly larger than it currently is. As well, some of the other uses that were assumed in the traffic
study were more intense than what’s being proposed now. In fact, based on a trip generation comparison
memo dated August 23rd, 2018, the proposed project will generate 32 fewer trips in the a.m., 152 fewer
trips in the p.m. Furthermore, I feel that that’s a conservative estimate because this type of use doesn’t—
it’s not open for breakfast. My kids would love it if it were. [LAUGHTER] And I would submit that this is
probably a—likely a much lower generator than your typical fast food restaurant. As a result, the mitigation
measures originally proposed were for a significantly more intense project. Those measures are listed on
the cover sheet of the plan. And I think I’m on the wrong—yeah, I’m supposed to be speaking to this. This
simply indicates where the proposed offsite improvements were located, consistent with the overall Twin
Lakes Plan. From an internal perspective regarding circulation, the site is served by two drives out to
Hatchs Pond Lane here and here. And you’ll notice that the—as Bob Zumwalt just mentioned, these two
projects are set up to minimize internal conflicts with circulation. The bank operates in a counterclockwise
flow whereas the Andy’s generally operates in a—once you go through the drive-through, in a clockwise
flow, limiting the number of conflicts internally as well as on Hatchs Pond Road.
Robinson: Mr. Lewellyn, when you’re speaking about the bank, you’re referring to Building C on the corner
there?
Lewellyn: Yes.
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Robinson: And when you’re speaking about Andy’s, you’re referring to Building B that’s the subject of the
development plan?
Lewellyn: That is correct. Sorry.

Lewellyn: The proposed pedestrian crossing in this area occurs, as Bob said, at a very low-speed
environment. And safety is going to be further enhanced by the elements he mentioned, including a
narrower crossing width, textured pavement, bollards and landscaping to greater protect and define that
crossing area and a raised pedestrian crossing that, in itself, operates as a traffic-calming device, very
similar to the one that was in the previous project before this one. There are other safely designed
pedestrian crossings on Hatchs Pond Lane and also, on Chessway Drive nearby. These are two that are
shown. I would submit that even though these are safely designed that the crossing internally here is even
safer because of the points I just mentioned, the narrowness of the crossing, the lower-speed, and lowervolume environments, and the safety enhancements that we just talked about. In summary, it’s my
professional opinion that the committed [ph] improvements mitigate traffic congestion, impact is
reasonably expected to be generated by this project, and that vehicle and pedestrian access and
circulation are designed in a safe manner. Happy to address any questions you might have.
Weinbrecht: Thank you.
Schwedler: Thank you, Mr. Lewellyn. And did you prepare both the TIA and the trip generation memo that
are attached to the staff report?
Lewellyn: Yes, I did.
Schwedler: Thank you. I’d like to call our last witness, Mr. Tom Hester.
Hester: Hello. My name is Tom Hester. I am a state-certified general appraiser. I am a designated
member of the Appraisal Institute with the MAI designation. I have my own appraisal firm in Raleigh, 228
Fayetteville Street, and I’ve been appraising properties in Wake County for 38 years. So I hope you’ll
accept me as an expert in property valuation.
Schwedler: He is tendered as such.
Hester: Thank you.
Weinbrecht: Thank you.
Hester: So I was before you once before on the sketch plan for this project, so I’ve talked to you about this
project before. I’ve looked at it before, in 2017. I’ve reviewed the sketch plan again that was approved,
and I’ve also looked at the plan for this revised development. I visited the property, and the neighborhood
surrounding the property, and I’ve looked at many of the other shopping centers in that part of the county.
I’m here to address two criteria. The criteria two requires that the plan protect other properties or
residential uses located on the same property from potential adverse effects. The development plan has
been described to you already, but the plan protects the nearby properties through the setbacks, the
buffers, the building features, all of which exceed the LDO requirement. The closest properties, of course,
are the proposed buildings that are adjacent on either side, Buildings A and C. These will not be affected
by the proposed drive-through. This arrow.
Frantz: Surprising to be honest.
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Hester: Okay, good. The—Building C, I believe, is proposed as a bank. This property is proposed—Building
B is proposed for a specialty restaurant. I do not see that they would have—I think the peak busy hours
would be sort of offsetting. I think it’s already been mentioned that the peak hours for this property would
be the late afternoon and on the weekends. That’s generally times when the banks are closed, so I don’t
see that there would be any conflict between those two with proposed two drive-throughs next door. Also,
the site has got these two properties—these two small properties down on the southern end, close to the
main access, or one of the main access points into the shopping center. So it sort of concentrates the
traffic in that area. There are no residential uses located on this same property. The closest planned
residential use is the Overture apartment property, which is approved for the site on the south. The
proposed reduction in the building size here and the addition of the low-intensity drive-through will not
have any negative effect on that proposed apartment development. In fact, the proposed use and the
outdoor seating will be a nice, walkable neighborhood amenity for those apartments and people who live
there. The closest existing residential use is not on this property, but it’s to the east. It’s across Hatchs
Pond. It’s part of the Twin Lakes residential development. The closest residential properties there are
350 feet away. They’re across the storm-water pond and across Hatchs Pond. Hatchs Pond has a 100foot buffer on either side, so pretty far away and through mostly—or at least partially, wooded buffer. I—
there’s nothing about this proposed use, there’s no amplify—there’s no noise. There’s no amplified
electronic ordering, so I don’t think any light or any noise would be able to reach the properties that are
350 feet away. I also did look at property values for residential uses that are adjacent to shopping centers
in that area. And these include the Stone Creek Village shopping center in my report, which I think you’ve
got on page 13. I state that the value of the houses 350 feet away would not be significantly affected by
this proposed use based on my research. In my opinion, overall, any of the negative effects from the
addition of the drive-through would be offset by the reduction in the building area, the walk-up service, and
the increased outdoor seating, and the landscaping. And also, again, the drive-through traffic for a
specialty restaurant, which would typically be in the evenings and the weekend, would not be in direct
conflict with the banks. I don’t—even though we’re talking about potentially two drive-through properties, I
don’t see this as being McDonald’s next to Wendy’s, or Bojangles’ next to Taco Bell. It’s just not—they’re
not the same kind of use. This bank is a fairly low-intensity use on the next—on the next property over, and
I think this is a fairly low-intensity drive-through use.
Schwedler: Mr. Hester, have you had a chance to prepare a report for this hearing?
Hester: Yes, I have.
Schwedler: And is that—the report dated February 18th of 2019?
Hester: Yes.
Schwedler: Okay, is it your understanding that that’s attached to the staff report in the materials?
Hester: Yes, I thought so.
Schwedler: Okay, and in the course of preparing that report, did you have the opportunity to look at other
uses, like a McDonald’s drive-through or other drive-through restaurants?
Hester: I did.
Schwedler: And are those uses generally of larger square footage than the 1,600-square-foot?
Hester: They generally are at least twice as big on the buildings.
Schwedler: What’s the typical size of a—
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Hester: About the smallest fast food is going to be 3,500 square feet.
Schwedler: So would you say this is an unusually small footprint for a fast—for a drive-through?
Hester: I would, yes.
Schwedler: And that’s a drive-through restaurant?

Schwedler: Thank you.
Hester: And with that small footprint, therefore, it wouldn’t really work as a McDonald’s, or a Taco Bell, or
something. One of the more typical fast food lunch service, evening service restaurants.
Schwedler: Is that because the national chains just require a larger square footage?
Hester: Yes. So based on the site features, it’s my professional opinion that the proposed plan will
adequately protect other properties from the potential adverse effects of the proposed development. I
don’t know if there’s another. The second issue put to me is criteria three, which requires that the plan
provide harmony and unity with the development of nearby properties. Certainly, some of the elements of
the site plan have addressed that already, but I look at it maybe from a little different perspective, got to
look at it from the real-estate evaluation perspective. And so to determine if the project provides harmony
and unity, I consider four criteria, and they are these criteria: is the property typical for the normal course
of development in a community? Is the property similar in scope and scale with other properties nearby?
Is the property well integrated into the neighborhood? And is the property type complementary to other
properties in the area? So I’d like to address those criteria. Regarding the first criteria, is the property
typical for the normal course of development. The specialty restaurant is a typical use for a communityoriented center, such as Twin Lakes. It’s especially the case when the property is designed to be a
pedestrian and bike-friendly gathering place for nearby neighborhoods. The proposed Twin Lakes
commercial development is similar to other projects in Cary, including Stone Creek Village in the northwest
quadrant of Davis Drive and High House Road. The second criteria: is the property similar in scope and
scale with other similar properties nearby? This proposed use is a reduction in the gross building area and
parking from what has already been approved. It’s within the limits of the acreage, building square
footage, building height, setbacks, and permitted uses as set forth in the PDD. The only significant change
is the addition of the drive-through, but with no amplified ordering, and peak hours different from other
businesses nearby, I do not see this drive-through as significantly more intense than what has already
been improved. On page 16 of my report, I described some of the other properties nearby, shopping
centers in the Morrisville and Cary jurisdictions along the Davis Drive corridor that featured two drivethrough businesses adjacent to one another. So it’s not unheard of. It is actually not that uncommon in
that market, and I’ll address those in a moment. The third criteria: is the property well-integrated into the
neighborhood? We’ve talked about the features that integrate it for pedestrians and for other shoppers.
It’s accessible through the walkways, the gathering space, the future greenways that are featured in Twin
Lakes. Access for walkers and cyclists by the greenway, I think, is a very important feature. It will be—this
will be a great sort of destination for people who are traveling to the center by the greenway. The fourth
criteria: is the property type complementary to other properties in the area? And I believe that specialty
restaurants are complimentary uses to residential communities and also serve small businesses.
Neighborhood amenities, which this would be, neighborhood amenities in the form of proximity and
accessibility to shopping and services are an important desirable factor in the quality of a neighborhood.
And again, as stated in my report, there are other examples of restaurants with drive-through service
located adjacent to banks or other retail uses with drive-through service. Those are located throughout
Cary and the Morrisville markets. These include—I think there are six or seven that are identified in the
report. I’m just going to just speak briefly about three of these. One of these is Grace Village, which is
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located to the south. It’s the closest shopping center nearby, and it’s got a Dairy Queen restaurant with a
drive-through service adjacent to a drive-through car wash. Immediately adjacent to those two uses is a
sort of double row of townhouses. So it’s mixed use with residential right there. That residential—the
closest residential unit is about 50 feet from the drive-through property, and we’re talking about residential
uses that are 350 feet away. So again, not unheard of in Grace Village. The second one is the Morrisville
Market. This is on the corner of Davis Drive and Morrisville Carpenter Road. Two adjacent fast food
restaurants. These include Smithfield Chicken 'N Bar-B-Q and Dunkin’’ Donuts Baskin-Robbins. This
shopping center also includes McDonald’s with a drive-through on another out parcel, but not adjacent to
the first two. This is—this shopping center is directly across Morrisville Carpenter Road from the Dairy
Queen that I’ve already mentioned. The—Just in terms of residential uses nearby—the Carpenter Park
townhomes are adjacent to Morrisville Market on the east. I looked at some of the recent transactions of
those townhouse units. I found that the sale price of a unit that backs up to the rear of the shopping
center was not lower than the prices for other units in the same community that were not adjacent to the
shopping center. The adjacent unit that I looked at was about 50 feet from the shopping center property
line, 180 feet from the Walmart—the back of the Walmart Neighborhood Market. The third shopping center
I’d like to mention is the Stone Creek Village, is on the northwest corner of Davis Drive and High House.
Two of the out parcels that are adjacent, in front on High House Road include Walgreens Pharmacy and
Chick-fil-A, both with drive-through service. I looked at two residential properties that are—or developments
that are adjacent to that. The Enclave at Stone Creek Village is a row of townhouses. They’re immediately
behind the shopping center. I looked at recent sales prices at the southern end of the Enclave, closest to
the Chick-fil-A and the double—sort of two drive-through—next to each other. The price at that end of that
row of townhouses has not been significantly different from the sales prices at the northern end. The
northern end units are adjacent to the back of the shopping center, but not adjacent to the drive-through.
So sort of solving for the drive-through, if that’s an issue, prices are essentially the same. So no evidence
that there is any effect for being adjacent to the drive-through. I also looked at the Stone Creek Village
single-family neighborhood, which is adjacent on the west behind the Harris Teeter. The properties directly
across the access drive behind Harris Teeter did not sell for any less than the properties within the same
subdivision, but not across from the shopping center. So that supports my conclusion that the values are
not affected by being adjacent to, specifically, a drive-through restaurant. Again, the residential uses that
are the closest to this property, 350 feet away. So based on my analysis of the neighborhood surrounding
the proposed use and my investigation of other commercial properties in similar neighborhoods, it’s my
professional opinion that the plan meets the four standing criteria, and provides harmony and unity with
the development of nearby properties.
Schwedler: Mr. Hester, in your professional opinion, does the plan adequately protect other property from
potential adverse effects of the proposed development?
Hester: Yes, it did.
Schwedler: Thank you.
Hester: Sorry if I didn’t say that. Yeah.
Schwedler: I have no further questions.
Weinbrecht: Thank you.
Hester: Thanks.
Schwedler: I would like to just briefly address the parking resolution modification that we’re discussing
tonight, and then very briefly summarize the criteria of the six elements that you’ve heard before you.
This—the text of the parking resolution is shown on your screen, and you can see the minor change that
we’re proposing. This condition was proposed by staff towards the end of the review of our last
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amendment of the Twin Lakes Plan. It was suggested in order to streamline future tweaks [ph] and
amendments to the plan, giving staff the ability to make those minor adjustments, and increase or
decrease in the building size to have the commensurate increase or decrease in parking. However, when it
was written, it didn’t specify which buildings it applied to. That former plan just applied to the reduction in
Wegmans, and the change in the parking there, and everybody discussed the resolution as if we were
talking about Wegmans. And then when the Andy’s plan progressed forward, there was a discussion
about, “Wait a minute. This resolution applies here.” And because we’re reducing the square footage of
Building B from 6,000 square feet to 1,650 square feet, it’s a significant reduction in parking. It also
occurs on a portion [ph] of the site that doesn’t have the real estate area to absorb it. So on the
Wegmans, it’s the widest part of the site. There was the ability to shrink the parking and add the green
space. Here, we’ve been able to add the green space, but there’s not as much area to add additional
parking. In this situation, we’d actually be reducing additional parking in an area that needs that
interrelation parking between Buildings A, B, and C. And so what we’d like to do is just to modify it to
reflect the original intent that was originally intended to apply to minor modifications dealing with
Wegmans. It wasn’t discussed with respect to the other buildings, and had it been, we couldn’t have
agreed to that modification because it doesn’t work operationally. Now, even though the 6,000-square-foot
plan that’s approved for building today would have required 40 parking spaces, we have voluntarily
reduced that further down by eight. But if this was applied as it’s written, we’d have to lose another eight
spaces, and we simply can’t do that operationally and still function with the very small footprint that we
have for Building B, and still provide all of the services that we need to. I’d like to also point out that in
reality, even though this would apply to the building south of Chess—it would, I guess, not apply to the
building south of Chessway Drive. Building A is already under construction and going vertical, so we’re
really only talking about impacts to building—Buildings B and C if those are to change. Notably, we talked a
little bit, or we saw a little bit in the report about the parking and the ratios that are approved out on site.
This parking resolution is not about what surface parking is already on the site. Those decisions were
already made in the first two iterations of the plan. It’s really just about will these minor tweaks, and if the
buildings shrink, should they apply to these smaller buildings that have a less area to make it up. And
notably, the PDD does not have a maximum parking requirement for retail. So in the portions of the staff
report that go over parking overages, those are compared to the parking minimums for retail. There is no
parking maximum for retail. So when the retail site was approved to the north, that was a set amount of
parking but there was no maximum within the PDD. So I’d just like you to keep that in mind as you’re
looking at the comparisons to the parking. And I’d just like to briefly summarize. As you heard earlier, a
few under—a few points under North Carolina law that are applicable to these hearings: every quasi-judicial
decision must be based on competent material and substantial evidence in the record. The courts have
held that whereas consistency with the plans is a factor, denial cannot be based on generalized beliefs.
And we’ve had testimony before you tonight that the plan complies with this ordinance. In terms of the
Cary Community Plan, I won’t belabor those policies that are outlined in our report that was submitted to
the staff. But I will point out that the future growth framework designation for this area is commercial
center, which is designed to maximize convenience by providing daily retail services and needs near
residential uses. Predominant uses are the small commercial format and should be oriented towards
open space. That’s exactly what we have here; a very small commercial format. Criterion one, you also
heard expert evidence tonight on how the plan meets the Twin Lakes PDD, its design guidelines in the
LDO. There are numerous policies that you’ve heard tonight, and I won’t belabor those, but they’re on the
screen that talk specifically about anticipating drive-through use, how to design that drive-through use, and
they do not dictate its location within the site [ph]. What they say is, if you have a drive-through use, you
should orient the drive-through window in a particular manner so it’s perpendicular to the major street,
and you should encourage the design principles to maintain the pedestrian nature. All of the features that
you’ve heard from the expert testimony of Mr. Zumwalt about the unique features of the drive-through here
help to maintain those design guidelines, including the special ramping up of the platform, the different
types of paving used, and the bollards. You also heard about the new 2,000-square-foot gathering area
with ample amenities in which to sit or walk, and that where parking is retained, it’s retained on the sides
of buildings. Each of these go to the criterion of the design guidelines noted here. Criteria two and three,
you heard the expert testimony by Mr. Hester who concluded that the plan protects against adverse effects
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and was in harmony with nearby properties. You just heard from him. I won’t belabor those points, but to
summarize, significant buffers exist separating this from the houses that are 350 feet [ph] across the
pond. It’s a location near the intersection that’s appropriate for the convenient drive-through use. We’re
talking about a very unique design and small footprint. Mr. Hester testified that this footprint would not be
typical for your typical fast food national franchise chain. And although we can’t consider that it’s Andy’s
specifically, or frozen custard specifically, we can consider those aspects of the plan that are unique. The
raised table, the walkup window, the lack of the speakers because [ph] we would not be able to do those
things unless we asked for that during this development plan review. Number three, it provides harmony
and unity with the development of nearby properties. And Mr. Hester talked about sales of comparisons to
homes to other drive-through uses. He also looked specifically at drive-through uses that were side-by-side
in order to take that factor into account, and found that there was no impact on the values of those
properties. Criteria four through six were testified by Mr. Zumwalt, who testified that the plan provided safe
arrangements for pedestrian vehicles in emergency access. And that in most drive-through situations,
you’re going to have some sort of conflict between the pedestrians and the vehicles, but this design
uniquely makes those reduced to three places, and do—and it has a lot of visual cues in terms of the
specialty paving, the ramping up, and the menu boards to tell people to slow down and pause before they
cross that pedestrian parking. Finally, Mr. Lewellyn further offered his expert opinion that the plan
mitigates traffic congestion and the impacts reasonably expected to be generated. He testified that the
layout of Buildings B and C were done and the travel lanes done in a countercyclical manner such that the
rotation of the traffic would be into opposite directions. And thus, we’ve shown competent material and
substantial evidence on each factor and have proved our case for approval by this council. Again, it’s not
about whether a drive-through is preferable on this site, but whether this particular element of this
particular drive-through meet the Twin Lakes PDD, and we submit that they have on each of the elements.
I’d like to make sure we reserve any right to cross-examine or summarize the evidence after the town
makes its observations.
Weinbrecht: Thank you. At this time, I’ll invite the speakers who have been sworn in who would like to
speak in support of the application to approach the podium. Anyone else to speak in support? Seeing no
one, we’ll continue. Any reason to cross-examine at this point? All right, we’ll open it up to those who are
opposed to the request. As a reminder to those testifying, please limit your testimony to the facts that you
know. The applicant’s representative has a right to object to your testimony. He or she may object while
you’re speaking. They have the right to do that. Our contractual attorney, who is to my left, will help the
council to determine what evidence to consider. Anyone to speak in opposition? Seeing no one, we’ll call
on staff to provide professional observations about the request.
Hales:
Thank you again. The Twin Lakes Planned Development District established a series of
design guidelines intended to create a pedestrian-friendly mixed use center with a sense of place. Staff
contends that drive-through uses by their very nature are inconsistent with the vision espoused by the
PDD. However, during the original sketch plan approval for the project recognizing market reality as a
single drive-through use was included at the southern end of the shopping center. This building identified
as “Building C” was located adjacent to the signalized vehicular entrance, which essentially terminates
the pedestrian plaza established along the frontages of the original Buildings A and B. The applicant
repeatedly mentioned this building, Building C, as being a bank. It is labeled as a 3,000-square-foot retail,
restaurant, or office. Now, they have submitted a building permit, which has not been reviewed or
approved by the town of Cary yet for a bank as Building C, but there is no guarantee that that moves
forward, and gets approved, and built that way. The addition of a second drive-through in the center
undermines the pedestrian experience in what was originally envisioned as a pedestrian-friendly mixed use
portion of the PDD. The elimination of parking from Hatchs Pond Lane does facilitate a continuation, the
pedestrian plaza along Building A to the north. However, this plaza is separated from the order window.
Arguably, a second pedestrian area at the front of the building by the new drive-through lane. This
separation is explicitly counter to one of the PDD design guidelines mentioned by Mr. Zumwalt that reads,
“Vehicular staking may not interfere with pedestrian movement.” The reduction in building size and the
new drive-through lane combine to increase the physical and visual separations between Building A and B.
This lengthens pedestrians paths and creates longer stretches with no pedestrian interest created by
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frontage for the buildings or other pedestrian draws. They also forced the building to the western end of
the site, increasing the setback between the building and the pedestrian plaza created. This again
weakens the sense of presence along Hatchs Pond Land for both pedestrians and motorists. Council is
used to hearing requests for parking reductions. These are common in residential development. In fact,
the first case this evening requested one. However, commercial developments often trend toward wanting
more parking than the code would typically allow. In fact, Twin Lakes Center has been overparked from its
inception. The original plans approved in 2017, 2018 included 34.4% more parking than required by the
square footage. However, the plans included structured parking under the anchor building, limiting the
impacts of excessive surface parking on the site design. The revision approved in October of 2018
eliminated all of the structured parking, resulting in a 34%—34.6% overage, all of that being unsurfaced
lots. And tonight’s revision would further reduce square footage without a commensurate reduction in
surface parking. The result is a pedestrian-friendly mixed use center that would have 38% more parking
spaces than regulations would require, all of that in surface loss that impact pedestrian flow across the
entire site. This one is counter to the original vision of the mixed use portion of the PDD. This concludes
staff’s observations and we are, as always, available for questions, should you have any. Thank you.
Weinbrecht: Cross-examination?
Schwedler: Mr. Hales, you mentioned that the site is 38% overparked if this amendment was granted. Is
that right?
Hales: Yes.
Schwedler: And that overparked is over the minimum required parking in the PDD? Correct?
Hales: Correct. More parking is provided than required.
Schwedler: Than required for the minimums, correct?
Hales: Then required by the square footage based on the PDD ratio.
Schwedler: Okay. And in fact, the requirement of the PDD only has a minimum for retail. It does not have
a maximum, correct?
Hales: Correct.
Schwedler: And the percentages you’re listing there are combining both the parking for the retail at the
north of the site, as well as the other uses that are shown at the bottom, which include office and a
potential restaurant, correct?
Hales: All the parking numbers provided in the plan are aggregate. So for the entire 22 acres.
Schwedler: So you’re mixing some uses that have a maximum and some uses that do not have a parking
maximum under the PDD, correct?
Hales: Correct.
Schwedler: And those parking numbers were granted in both the sketch plan and the prior amendment to
this development plan, correct?
Hales: Correct.
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Schwedler: You mentioned that the vehicular stacking would—could interfere with pedestrian movement as
shown on the plan, correct?
Hales: I read the PDD statement, which was, “Vehicular stacking may not interfere with pedestrian
movement.”

Hales: I was here when he gave his testimony. I’m not sure what portion you are referring to.
Schwedler: Okay. Mr. Zumwalt testified that the pedestrian movement would be separated by bollards and
specialty paving, correct?
Hales: Yes, ma’am.
Schwedler: And are you aware of other drive-throughs in Cary that provide the combination of the raised
table, bollards, and specialty paving on a drive-through use?
Hales: Not off the top of my head.
Schwedler: And wouldn’t you agree that most of the drive-throughs in Cary do not have any distinction
about where a pedestrian would leave his car across the aisle and walk into the restaurant?
Hales: I’m not sure I’m willing to stipulate that.
Schwedler: There are other examples in Cary of drive-through uses where a pedestrian must park their car
and walk across unmarked asphalt into the restaurant, correct?
Hales: Correct.
Schwedler: And in fact, there’s other examples in Cary of drive-through use where a pedestrian must—
would park his car and walk across to enter the restaurant in multiple locations, correct?
Hales: Potentially, yes.
Schwedler: And this plan limits those interferences to three particular places, right?
Hales: Yes.
Schwedler: And one of those places has the raised platform that we discussed earlier, right?
Hales: Yes.
Schwedler: And that platform is consistent with one of the design guidelines that encourages the use of
platforms and landscaping to mark crosswalks, correct?
Hales: Yes.
Schwedler: I have no further questions for this witness.
Glover: One additional question, Mr. Mayor?
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Weinbrecht: Please.
Glover: Mr. Hales, is it correct that the PDD design guidelines state that the site should use the minimum
parking permitted by the ordinance?
Hales: Yes.

Weinbrecht: Anything else before we move to the deliberative phase? Okay, we’ll move to the deliberative
phase of the hearing and I’ll open it up to council members for comments or questions. Mr. George?
George: I had a couple of things. The first one was covered. They kept talking about a bank, and a bank is
not a condition, that’s correct. Is that correct?
Schwedler: That’s correct.
George: All right, so when we’re discussing the mixing and matching of traffic, it was always quoted to us a
bank, and it seems to me if that’s not a condition, we need to ignore that testimony. Is that fair, Mr.
Silverstein? Is that—
Silverstein: Yes.
George: Okay. Has—is frozen custard a condition?
Schwedler: No, it’s not. The use and the tenant is not a condition.
George: Okay.
Schwedler: And I don’t believe it can be a condition.
George: Okay, so when we were comparing to—it’s not the typical size of a drive-through that a
McDonald’s, or a Taco Bell, or whatever would have, as if that limited it to frozen custard, or unique, and it
had no morning trip generation—I’m just asking. I did a quick—I’m not an expert, but I used a quick Google
search, and the average square footage of a Starbucks is 1,700 square feet. So if we were led to believe
that this traffic generation at peak times is different because frozen custard doesn’t have morning traffic,
but this building is the same size as a Starbucks, then I would contend we would need to ignore comments
about interfering with the morning traffic generation because it very well could be a Starbucks. Because
it’s the average size, and it’s a drive-through, and it’s not a condition. So I think we would have to ignore
that—those comments about counter—not creating morning traffic generation.
Silverstein: I would prefer instead of “ignore,” you say you could take these other facts into consideration.
George: Facts in consideration [ph]. Okay.
Schwedler: And I would just object. I’m sorry, Mr. George. I object to the council taking into evidence
anything that’s drawn upon that’s not submitted by an applicant or a witness here. I don’t think it’s
appropriate to rely on Google searches taken at the table, but I do agree that it could be something other
than an Andy’s or something with other hours.
George: It could have morning high traffic generation, they were not specifically designing it by the size.
The way comments were made by traffic engineers, that it didn’t generate morning traffic, should we not
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consider that it could be something that sold coffee in the mornings, or something else, and did not sell
custard, so it could have morning traffic generation?
Schwedler: I don’t believe the testimony that it wouldn’t [ph] have morning traffic. I think that they were
trying to provide some flavor of that the more concentrated would be in the evenings and that—.
George: If.

George: If it were custard.
Schwedler: That’s correct but you—
George: We can’t consider that.
Schwedler: But it’s competent to rely on the trip generation memo, which provided that this will provide 32
less trips in the morning and 150 less trips in the evening based on the original TIA compared to this use.
So that is—that has nothing to do with the user. It’s just based on the ITE Trip Generation Manual, and he
did testify that that was a reduction.
George: Based on square footage.
Schwedler: Based on square footage.
George: But he continued to make comments about the type of use, and said it wouldn’t be mornings. So
that’s the part that we can’t—it seems to me we don’t consider.
Schwedler: I believe that—yes. I believe that his comments were separated between what the trip
generation would be, and what the potential use in the mornings and the afternoons would be. So even if
you disregarded that, it would still be competent to rely on his trip generation memo, in the reduction.
George: Because it was a smaller square footage?
Schwedler: Right.
George: Okay, I’m with you.
Schwedler: As well as the circulation patterns as they’re laid out on the plan, which do provide for the drive
aisles to go in a certain direction for Building C and Building B.
George: Okay, so—but how are we to know that Building C will have counterclockwise traffic? It hasn’t
been designed yet and it’s not on there. Why wouldn’t it—it might generate different—I don’t know why
we’re saying that it’s going to generate a certain way.
Schwedler: So if the—sorry, so the site layout sheet does have an orientation of where the drive aisles
would be, and you can see from the arrows on Sheet C5 that the arrows are pointed in a counterclockwise
way for Building C, and a clockwise way for Building B. They’re routed in different directions and that a
person would come in off of Holly Creek Lane, and then follow the shared drive between, and then peel off
towards Building C in one direction and Building B in the other, and then follow the arrows on the
pavement that are shown on the plan.
George: Okay, I don’t have that in front of me that—you’re looking at a piece of—is that one on the screen?
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Schwedler: It’s not on the screen.
Hales:
I don’t have a digital, but we have a—it’s attached to the staff report.

Schwedler: So Building C is—sorry, Building C is on the edge there, and you can barely make out the—
there’s small arrows pointing just underneath the smaller red box that show the drive-through direction.
And then—actually, this is showing the old plan, yeah. And then on this plan, you can see the drive-through
has the greyed-out arrows in the direction of the drive-through there. And so the point would just be that
traffic would come in that shared driveway and then split off in either direction around Building B and
Building C.
George: Okay. Then just two other comments or questions. The—are outside LED screens, like these
menu boards, the way they’re used, it looks like they face both directions, one for the driver and one for
the walkup. Are they at all considered—Mr. Hales, are they all considered like lighting from an outside—for
light pollution? It’s not considered lighting? It’s completely different and it’s a permitted use to open, both
directions. There’s no—
Hales: It’s a sign.
George: It’s just considered a sign whether it uses light or—
Hales: It’s like any other menu board.
George: Okay.
Hales: It’s lite, just not amplified sound.
George: Okay, and what about the glass front? The picture we were shown, I don’t know if it’s what’s being
stipulated on this walk-up window is glass ceiling to floor. It looked like it was all the way up to the top and
all the way to the bottom, it was all glass, and it was lit, the picture that was shown. And I can appreciate
that it’s not aiming toward—yes, that’s the one. So is all that considered—is that considered indoor lighting
that—transparent or is that considered like outdoor lighting that’s downlighting? I’m just asking.
Hales: So we have no—
George: Is there specifications where they’re conditions in here?
Hales: It’s considered lighting.
George: Okay.
Hales: From a pedestrian area, we don’t have any regulations and we have no architectural, so they may
not—
George: Okay.
Hales: —be like this.
George: Okay.
Schwedler: And my understanding is that the architectural review will be in conjunction with the building
permit. It’s not part of this.
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George: Okay. Okay, I just saw this picture. Okay, thank you. That’s all.
Weinbrecht: Other questions or comments?

Hales: So the raised platform—and I apologize because I miscolored this, but where you see the word
“front.”
Bush: Uh-huh.
Hales: That’s the flat part of the platform. It ramps up from this line to this line. It ramps down from this
line to this line.
Bush: So, front—
Hales: So it’s like a raised speed table that goes over the crosswalk.
Bush: All the way to the building is all the same?
Hales: That’s all level.
Bush: And including the pedestrian part that’s magenta on the other way?
Hales: Correct. This is pavers, this is concrete. That’s the color difference.
Bush: And is there anything that stops a user? You spoke to the fact that there’s no—that cars are not to
block the pedestrian—or one of the speakers, Mr. Schuster maybe, spoke to the fact that there was—cars
would not block the pedestrian path. What does that mean, cars will not block the pedestrian path? They
just know not to stop there, or there’s a sign there, or what does that mean?
Hales: I believe you’re referring to the statement that says, “Vehicles shall not interfere with the pedestrian
movement?”
Bush: Yeah.
Hales: That’s a design standard in the PDD. There’s nothing that would prohibit a car from stopping in that
platform, and you can see the queueing diagram has one stopping in the platform [ph].
Bush: So is the width of that wide enough for a car, or is the car going to be tipped up or tipped down? I
mean, what—
Hales: Depending on where it is.
Bush: Do we have that anywhere in Cary, where you have this raised platform that’s within a drive-through
queuing?
Hales: I do not believe we have any raised crosswalks in a drive-through queue currently, as I answered
earlier.
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4.2

Schwedler: And I believe the testimony—if I may—the testimony from Mr. Zumwalt was there is a menu
board just before that first ramp.
Hales: Right here.
Schwedler: Yes, so the cars would be—

Schwedler: Right, and so the concept is the car would be paused there at the menu board, reading the
menu board, and then proceed up the ramp over to the ordering window, which was where the red car was
on the north side of the building. Yes. Thank you.
Bush: Okay, and then finally, is there some sort of fencing to keep pedestrians from going—where that—the
brown—
Hales: So this is a landscape bed. There’s a fence on the inside edge here, and inside edge here, which
would corral people to go through the bollards.
Robinson: But there’s nothing that keeps them from crossing the drive-through lane kind of further
towards the back of the building? Like that brown strip is just planting, so I mean, people—like a little
hedge.
Hales: Walk around?
Robinson: Not there, lower down. If you take your arrow lower. Right there. Yeah, that. I mean—
[OVERLAPPING]
Hales: Correct. This is just landscaping. I don’t believe there—[OVERLAPPING]
Robinson: Yeah, so it’s not going to keep anybody from running across that direction.
Bush: I mean, the—I mean, there was a mention of this looking like the Andy’s in Kirkwood, Missouri, right?
And I’m from Missouri, so I know where that one is. And there is fencing. It—there’s a fence that stops you
from leaving the pedestrian area, and there is—so that’s why I was wondering where that fence was. Okay,
thank you.
Weinbrecht: Other questions?
Frantz: Mr. Hales, can you help me better understand your statement, that the proposal—I think you said—
forgive me if I misquote you, but I was trying to write while you were talking—
Hales: That’s fine.
Frantz: —undermines the pedestrian experience.
Hales: So you have a giant anchor building at the northern end of the site, which is not incredibly
pedestrian-friendly—
Frantz: Correct.
Hales: —a very large surface lot and a road. Original concept was to create Building A and B with a
continuous pedestrian flow along there, and then recognizing that a drive-through is probably going go to
be desired at some point, to create the drive-through adjacent to the major vehicular entrance, which is
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signalized at the southern end of the site. So we created a more pedestrian plaza feel along Building A
and B. By reducing the size of the building, they’ve pushed that building farther back and broken and—so
that increases the length between Building A and B because now it’s a smaller building. It’s farther away
and it’s set in a diagonal. And it removes massing farther away from the street front. So you still have the
plaza there and it’s better aligned. The plaza today is better aligned than it was before because they
eliminated the convenience parking, but you lose that sense of immediate activity along the front. You
lose the verticality of the building façade in line with the adjacent one.

Hales: Mm-hmm.
Frantz: But you’re gaining a couple of thousand square feet of the plaza that would actually encourage
pedestrians to hang out, eat custard, or coffee, or whatever else might be served here. So when staff was
evaluating this, did we look at the trade-offs, or were we solely focused on that building element, and not
the outdoor seating, the things that would encourage people to come and stay a while? Because I’m
sitting here going, “Okay, what could have been built under a previous plan was a 6,000-square-foot
restaurant.” It could be any chain, “here today, gone tomorrow” type restaurant that’s in Cary, or
anywhere, that might not have any outdoor seating, might not encourage any pedestrian activity
whatsoever. People drive in, get out, run in, get dinner, run back, get in their car, and leave. And I’m
seeing a proposal, that while it may have some other challenges, actually encourages folks to hang out,
stay a while. I mean, it almost feels like it’s trying to do some of the things we’re trying to do in downtown
with the sidewalks, and the outdoor seating, and things. So I’m trying to balance how the previous 6,000square-foot restaurant was more of a pedestrian experience than the much smaller, “Hey, come and stay a
while.” I get the drive-through.
Hales: Sure.
Frantz: I understand that’s typically not what you might want to see in a walkable pedestrian-type
environment. I do feel like as far as drive-throughs are concerned, the applicant has gone above and
beyond to make them as pedestrian-friendly and as inviting as possible. I mean, you want to see a
dangerous drive-through, go to Chick-fil-A. So, you know, it’s—there’s no way to prevent pedestrians and
the car conflict, but I think they’ve probably done it better than anything else I’ve ever seen. So.
Hales: So I think to answer your question a little bit, there was a pedestrian plaza, Buildings B and C
weren’t designed fully when they did the—and they laid out the site, but they didn’t design the buildings.
So there was always the idea, and you can see on the original approved Building B, there’s a wider
sidewalk there indicating there was going to be a pedestrian plaza. There’d be benches and trees, and it
would be a nicer pedestrian experience. It wasn’t just going to be a box and a sidewalk. That equivalent
area still exists. It’s just moved—it’s separated now from the building, and they picked up the additional
pedestrian area right where you order at the window. So, I mean, we looked at it from a—as a pedestrian,
generally, you want to frame the street. So you have an equivalent area along the street already. It’s just
separated from the building now and that was really more of our analysis.
Frantz: I mean, the only thing that I can relate to what’s being proposed is the Goodberry’s near my house.
Hales: Sure.
Frantz: And you if want to see an activated place in the evening, that’s it.
Bush: Right.
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Frantz:
And so I kind of envision a very similar thing here. Now, it might not be manicured with that
fence, on a squared building, and people sitting at tables drinking wine, or whatever.

Frantz: To me, anything that gets people to congregate, gets them out of the cars, gets them to walk over
and look at the lake and stuff, and hang out and stay a while after they’ve blown a fortune at Wegmans,
I’m like, you know, that’s—I’m trying to understand, you know? Staff seemed kind of somewhat negative
on the proposal, and we want you guys to point out all of the possible bad stuff, so nothing negative on you
guys. And then I hear a lot of positive from the applicant that I also—so I’m trying to balance the pros and
the cons in what I’m hearing.
Hales: Sure.
Weinbrecht: So can I follow-up on that?
Frantz: Well, yeah, I would just end with a lot of the things that you guys pointed out that might not be
conducive to a pedestrian experience or pedestrian-friendly, I think there’s a lot of other things that are
being done that do lead to that, so.
Weinbrecht: So I want to ask you a question. If we weren’t considering a drive-through, would we be here
tonight? Because we’re talking about use. You know, if it’s this kind of building, or that kind of building, or
this type of restaurant because of the size of the restaurant. And I thought it was all about parking and
drive-through, so help me.
Frantz: This is—we’re talking in detail about the specific drive-through proposed that is a part of the plan
before us. It’s not just drive-through use.
Weinbrecht: But if it was a smaller footprint requiring the same amount of—
Hales: So council approved—
Hales:

6,000.

Hales:

A number, 100 and—I don’t have the number—

George: 6,000.
Bush: 6,000. [INDISCERNIBLE]
Hales: Well, yeah, 6,000, but, I mean, you approved an overall number, right?
Weinbrecht: Yeah.
Hales: And so, since the council had that original approval authority, if they modify that more than 5%, and
which we added the 5% flexibility in at the last revision. If you go over, you know, 5.1%, then we would—
you’d have to come back and look at it regardless of the drive-through.
Weinbrecht: So we’re considering the building size in addition to the parking and the drive-through?
Hales: You’re considering the overall Twin Lakes Center, is it still consistent with the PDD? Or well, is it—
does it still meet all six requirements.
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Weinbrecht: That’s what I’m trying to figure out.
Hales: Correct.
Weinbrecht: Because I thought we were just talking about drive-throughs and parking.
Hales: It’s the entire site.

Frantz: The parking I don’t have a problem. I mean, we gave Wegmans 30-whatever-percent overage on
parking, you know? For this little building to come in here and somehow get penalized because Wegmans
gobbled up a lot of parking, I can’t be sympathetic to that one. I can’t. All things considered, I think I
heard they reduced what they might normally have wanted by eight parking spaces, so it’s a little less.
Quite frankly, I would actually like a few more parking spaces, then people get out of their cars and hang
out, and stay a while, and have more of a pedestrian experience, so.
Weinbrecht: Other questions, comments?
Yerha: Follow up on that with the parking resolution, you’re looking at the aggregate total counting the
Wegmans and everything is—
Hales: Correct.
Yerha: —for the numbers. Is there a number that exists for just the building south of—what is it? Cheswick,
is that the middle—[OVERLAPPING]
Hales: I don’t have it broken out that way. I mean, we can get it to you if you were interested, but I don’t
have it broken out already.
Robinson: Do you have any rendering that shows us what the building would look like, this patio area, that
would be basically where the building—the 6,000-square-foot building would be? Do you have any drawing
like that?
Schwedler: Just in front of the walk-up window? Between the walk-up window and the drive-through?
Robinson: The brown area that’s on the rendering on the right. Do you have any kind of drawing that
shows us what that looks like, feels like?
Schwedler: We have the colored site plan.
Bush: Slide 53.
Schwedler: Bring up—[OVERLAPPING]
Hales: That’s all we have is the enlarged site plan. Is that different?
Schwedler: Yeah.
Bush: And 53.
Schwedler: Yeah, so that’s the best we have in terms of the northern, or the top part of your screen,
showing the specialty pavers, the outdoor seating, there’s benching—benches and that’s all in the
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landscape detail plan in your packet. This is just a rendered version of it, but what you see are some seat
walls, benches, outdoor seating.

Schwedler: There’s trees that are just outlined without being colored in, but those are canopy trees along
the street. And then, as you move from the specialty pavers past the bollard, you have the scored concrete
going up to the building itself. And as the evidence was—the witnesses testified, there is a PDD design
guideline that requires the building materials to be consistent, and have consistent color pallets, and that
sort of thing. And so we’ll have to match that rendering that you saw for Building A that’s already under
construction.
Robinson: So the patio area, what is it? What do you anticipate it having?
Schwedler: [INDISCERNIBLE]
Robinson: I see benches. Are those tables there? Like tables, four—two tables, each accommodating four
seats?
Schwedler: Yes, and then there are seat walls that are built into the landscape area.
Robinson: Okay. And those boxes with the circle in the middle, are those planting beds or—
Schwedler: Yes, with canopy trees.
Robinson: Okay. All right.
George: Can somebody explain to me—and maybe it’s the—the expert restaurant person. I’m trying to
figure out how you don’t get longer queueing if you go to one window, and order, and get served at the
same time because he’s the expert, and if he’s talking about queueing. And I don’t understand, because it
seems to me like the reason there’s—you don’t wait long at a drive-through restaurant queue window is
because you’ve ordered four cars back, and then when you get there, your food is ready. But now, you’ve
got to sit there and block it until your food is prepared. So that—I guess I’m trying to—from the expert
standpoint, trying to figure out how this reduces queueing when it seems to me like it would add queueing.
I don’t understand because I thought the comment about the queueing—I just need that—because we’re
talking about queueing still.
Anderson: Yes. Our queue line will basically handle traffic and our time at the window is usually around a
minute and 30 seconds. So that the traffic that is building up, there’s only one spot. They’ll stop for the
menu, they’ll figure out what it is they want to purchase, and swing around and pick it up at the drivethrough window.
George: Order and pick it up at the drive-through—
Anderson: Order and pick it up, right.
George: Okay. And that’s a minute and 30 on average for you.
Anderson: Yeah.
George: It might not be for—okay.
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Anderson: That’s correct. We may use an iPad. We may have a staff person outside using an iPad that
gives us a jump on the orders.
George: At busy—rush hour?
Anderson: Right.

Anderson: We use that extensively in the evenings.
George: Okay, that’s helpful.
Robinson: So I’ll weigh in, kind of in reflection of what Don was saying. First of all, I agree with him about
the patio area acting as an activated pedestrian area that minimizes the fact that the building is pushed
back. So I agree with that point. I can only think of one fast food restaurant in Cary that doesn’t have a
huge conflict between pedestrians and the cars, and that’s the Chick-fil-A at Stone Creek. Because they
have the parking loop or the—excuse me—the drive-through loop outside of the parking area, so people get
out of their car.
Robinson: So that’s the only one I can think of. I mean, pretty much every fast food place I go to, including
Dunkin’ Donuts and everything, you have a conflict between pedestrians and cars. So I don’t see that
being any—heightened here in any way. It’d be nice if you guys would agree to putting some kind of
signage that says, “Please wait here until cars are clear,” or something. I don’t know, you guys come up
with something. But some way so that cars know not to be queuing up on that paved area. I think that
would be good. And the—what is shown in this illustration with the plantings in the vertical fashion on
either side of the building, that would hopefully keep people from dashing across the vehicular aisles. You
know, it would be nice if those were planted densely enough, or put in a raised bed, such that you would
encourage people to funnel down towards the front of the building. I think those would be enhancements
that would make it more appealing. As far as the extra parking goes, I actually think it’s probably an
advantage. I think—I liken this to Goodberry’s. And if it was a coffee shop, which excellent point, you
know, on Mr. George’s part, it could be another use, not just a custard place. I think sometimes when
there’s a limitation of parking spots at, like, a place like Goodberry’s, then people do dumb things, like
jump across in front of cars, and jump out of their cars, and stuff like that. So having the extra cars
parking there probably will kind of keep a sense of calm as people kind of flood it after a swim meet or
whatever, so.
George: After a baseball game, yeah.
Robinson: Or after a baseball game, yeah. So I think that’s fine.
Weinbrecht: Other questions or comments? Okay, we’ll close the public comment portion of the hearing,
and I’ll ask council for a motion on the proposed development plan.
Robinson: I’ll make a motion. For the reasons discussed, I move that we approve the proposed
development plan with conditions as stated below as it meets all of the approval criteria set forth in
Section 3.9.2(I) of the LDO. This approval is conditioned upon the following: the applicant must
satisfactorily address all remaining development review committee comments on the master plan—excuse
me—plan set submitted for signature, and will include signage to discourage cars from queueing on the
pedestrian area.
Frantz: Second.
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Weinbrecht: There is a motion.
Robinson: On the raised—I’m sorry, Mr. George is adding to this. On the raised?
George: The—whatever the raised.
Robinson: The raised area or the pedestrian area, yeah.

Robinson: You guys work it out.
Frantz: Second.
Weinbrecht: There’s a motion and a second. Discussion?
Weinbrecht: All in favor of the motion, please say “aye.”
All council members present voted aye.
Weinbrecht: Any opposed? The motion carries unanimously.
Schwedler: Thank you.
Weinbrecht: Thank you. Does the council need a break?
Weinbrecht: Oh, I’ll close the public hearing
Council took a break from the meeting.
MOTION (captured from verbatim wordage above): For the reasons discussed, I move that we approve the
proposed development plan with conditions as stated below, as it meets all of the approval criteria set
forth in Section 3.9.2(I) of the LDO. This approval is conditioned upon the following: the applicant must
satisfactorily address all remaining Development Review Committee comments on the master plan set
submitted for signature, and will include signage to discourage cars from queueing on the pedestrian area.
RESULT:
MOVER:
SECONDER:
AYES:

APPROVED [UNANIMOUS]
Jennifer Robinson, District A Representative
Don Frantz, District B Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

3.3 Sam's Xpress Car Wash 18-DP-0655
Weinbrecht: We’ll reconvene our council meeting at this time and move to our third evidentiary hearing,
Sam’s Xpress Car Wash, 18-DP-0655. This case is a continuation from our December 6, 2018 hearing. As
I’ve stated earlier, the law governing the conduct of quasi-judicial hearings has been evolving over time,
and the courts have increasingly emphasized the restrictive nature of this decision-making process. If the
applicant presents evidence showing all approval criteria have been met, the council can only deny their
request if competent, material, and substantial evidence to the contrary has been presented. The hearing
procedures and detailed rules are attached to the printed agenda. All speakers who want to speak during
this public hearing must be administered an oath by Mrs. Strickland, who is to my right. And we need to
only swear in those that haven’t been sworn in before that would like to speak. So if you were sworn in
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before, in December, you don’t have to be sworn in again. And if you have not, you will need to be sworn
in. And Mrs. Strickland, to my right, will administer the oath to those individuals who would like to speak at
the public hearing. And the council will pause at this time until that has been completed.
Brittany Strickland, deputy clerk to the board, administrated oaths to potential witness.

All council members present had no disclosures.
Weinbrecht: Based on the disclosures you’ve heard from council members, I invite any party to this matter,
if you have an objection for a council member to participate in this hearing. Seeing none, before we
continue, I’ll recognize Mr. Silverstein.
Silverstein: I would like to point out, for the council members and also for those who are here, that this is a
little bit unusual in that it is a continued hearing. That means—and I believe all the council members were
at the prior hearing. That means there’s no necessity to repeat testimony that was given before that is
already in the record. It is appropriate to review that testimony, perhaps summarize it, but it is not
necessary and it is frowned upon to repeat testimony that has already been given. So the focus this
evening should be on new evidence that was not presented at the last hearing.
Weinbrecht: Thank you, Ms. Silverstein—Mr. Silverstein. So at this time, I’ll open the quasi-judicial hearing
that has been continued and recognize Mr. Hales of our staff, who will introduce the item.
Hales: Thank you, again.
Weinbrecht: Reintroduce the item.
Hales: As you’ve already mentioned, this is a continuation on a hearing on a request, a drive-through car
wash and fuel canopy from your December 6, 2018 meeting. And staff will briefly outline the changes to
the plan since that meeting, before turning it over to the applicant. So if you remember, the original layout
included a 4,100-square-foot car wash tunnel, adjacent to Campbell Road [ph], a vacuum canopy with
eight parking spaces separating the car wash from the 12 fueling stations on the western side of the site,
shown here in blue. The revised site layout is essentially the same. The three areas shown here in red
have been changed from striped asphalt to landscape areas, and they total about 1,100 square feet of
additional landscape area. Additionally, a pedestrian path, shown here in red, was delineated across the
vehicular-use area. This concludes the staff’s summary of the change to the plan since the December
meeting, and we will return after the applicant and other interested speakers have provided testimony.
Weinbrecht: Thank you, Mr. Hales. At this time, I’ll call on the applicant’s attorney to present arguments
and evidence in support of the application [ph] by the—by addressing the applicable approval criteria.
Styers:
Thank you, Mr. Mayor, members of the council. My name is Gray Styers. My address is 434
Fayetteville Street, Raleigh, North Carolina. It is my privilege tonight to serve as counsel and to summarize
the evidence in the record on behalf of the applicant, Sam’s Xpress Car Wash. I have with me witnesses
that testified last time. I will not have them repeat their opinions that is already in the record. But I would
like to introduce them, because they—and talk about the documents that have properly been presented,
pre-presented to the council, per your request—and they’re here to authenticate those documents and to
provide cross-examination or questions by council [ph] about the basis of the opinions that you heard at
the last council meeting. I have Mr. Chris Morgan here, who is the director of development for Sam’s
Xpress. Mike Hill is here, as well. Mike is the chief operating officer, has been for over 10 years, for Sam’s
Xpress. Really worked on the concept of the car wash and is very familiar with its operations. Mr. Travis
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Weinbrecht: So now I’ll ask council members if they’ve had any site visits, ex parte communication,
financial relationships, specialized knowledge, or close relationship to an affected person to disclose.

Fluitt with Kimley-Horn is here as a traffic engineer who had done the TIA and has provided supplemental
testimony. He will be the one witness I will probably call on, in addition to myself, as part of our case in
chief tonight. And then Mr. Rich Kirkland, who was sworn in last time. He is a MAI real estate appraiser
who provided his opinion last time. Also Mr. Jeremy Roberts is our civil engineer who actually prepared the
plans. The one person we’ve sworn in additional tonight is my colleague, Ms. Hayes Finley, who is an
environmental attorney with the law firm of Fox Rothschild, who is very familiar with the Department of
Environmental Quality regulations Phase 1 site assessments and may be called upon to both role as expert
witness as well as counsel tonight in some of the issues that may come—that you asked about last time
that we want to present supplemental information in that regard. Before I start my slides, you’ve heard this
already, but I wanted to give a little background about the fact that a lot of the discussion at the last
hearing were about the uses or about the use of the gasoline-filling pumps, about the use of the car wash.
And when I met with Mr. Lucier [ph], as I promised you that I would—and we met for well over 45 minutes.
We provided about half of this notebook to him. I think Mr. Morgan’s got a copy of it tonight. He may refer
to it. I provided a copy of that to Mr. Lucier to try to address his concerns. The discussion was about the
use and his objections to the use, and ultimately that, you know, we would not be able to receive his
support if the use involved gasoline-filling pumps. And, you know—and I won’t belabor the point that the
uses are permitted uses in this district. So the uses that, you know, were a lot of the discussion last time,
the filling pumps, the car wash are permitted uses in the GC district here. And we also had discussion and
you had some good questions about “Do we really have to be here?” “Is this a drive-through use?” And
I’ve gotten some clarification on that. The car, as it’s going through the car wash, it has to be in neutral.
The—if there is a person sitting in the driver’s seat—it does not have to be—they cannot touch the steering
wheel. They cannot touch the accelerator. They cannot touch the brake. Staff has taken the interpretation
that that is a drive-through use subject to your review and approval of the site plan. We respectfully
disagree. We’ve communicated our objection to Town Council. I make it again tonight. We do not believe
that it should be classified as a drive-through use, but having made that objection, we are glad to go
through with tonight’s hearing as a continuation subject to—consistent with staff’s interpretation of this
being a drive-through use.
But I wanted to clarify that, that we do not believe it’s a drive-through use, because it is not driven through
the car wash. And your use table makes no reference of anything that would be other—any that would be a
drive-through or non-drive-through car wash. So we are presenting tonight, as evidence in the case, this
information. And you will be relieved to know that I’m not going to go through this page by page. All of this
was submitted to you as part of your agenda packet from staff. But I do feel like, for clarity of the record, I
need to summarize what is in here. And the witnesses who are prepared to testify, if you wanted to ask
questions, I’m not going to call all of them. I’m going to summarize that. The table of contents is very
helpful in that regard. Now, I’ve asked—I’ve handed to your clerk copies for everyone, of the table of
contents, that I’m just going to refer to.
[the referenced table of contents by Styers is attached as an exhibit to the staff report]
Styers: It was part of the submittal that you received earlier. It just helps me, and I think will make the
transcript clearer in that regard. The first section of the table of contents, the first documents that I
presented as evidence behind Roman numeral I were prepared by Eagle Engineering. Mr. Jeremy Roberts,
our civil engineer, is here. He can authenticate all of that information. He prepared it or it was prepared
under his supervision, and is here to answer questions about that information. It consists of the full site
plan drawings dated January 28, 2019. It’s worth noting—it was in the staff report—there were some other
comments about the lighting and the sign. There’s yet one more round of plans, but they do not affect the
site layout or the site plan that you would be approving tonight. But there is yet one more, a seventh round
of comments, that is currently with staff. Part of those is the landscape plan, which is behind Tab B, and
then the site plan rendering, which is a 2D aerial, which is what Mr. Hales showed earlier and I’ll show in
just a moment. A 3D rendering of facility [ph], which I’ll show you in the slides in a moment, is 1D of the
table of contents. 1E is approval by Mr. Jensen, the director of transportation, regarding the minimum
required separation from unsignalized intersection that I did present at the last hearing in questioning Mr.
Jensen. And F is the résumé of Mr. Roberts, qualifying him as an expert witness to these facts. Roman
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numeral II in the table of contents consists of the résumé of Mr. Travis Fluitt, P.E., the project manager at
Kimley-Horn who did the traffic information—traffic impact assessment. His affidavit with his opinion that
he testified to is the second document, 2B. What I did not present in advance last time, as you may
remember, but I wanted you to have it tonight, is the actual TIA that he had performed, which is behind
2C—this document here, which present—which was his analysis of the traffic at this location and all of the
background document—simulations and information that he did to prepare and reach his opinion. You
asked for a supplemental—what we are calling a “supplemental school traffic report,” for him to analyze
the traffic during the school hours. He has done that. That’s behind Tab 2C. And then 2D are highlights of
the TIA, so I won’t have to go through this stack page by page that I’ll be showing on the slides in a
moment. Behind tab number—Roman numeral III, the real estate impact investigation prepared by Mr. Rick
Kirkland, you have there the résumé of Mr. Kirkland, qualifying him as an expert witness. And his propertyimpact opinion set forth in a letter dated June 20th, 2018, and Mr. Kirkland is here to be cross-examined
or answer questions of the council regarding the real estate impact opinion that he presented at the last
meeting. There were lots of questions, and I’ll talk in some details, because it’s new information about
environmental assessment. I will show slides that refer to the Phase I environmental site assessment,
which is Roman number IV, Tab 1. Mr. Mike Hill, the COO of Sam’s, on behalf of Sam’s, that requested
that assessment and received it, is here to testify about facts and statements in that assessment, if you
have them, as well as Ms. Finley, as an environmental attorney. You had a number of questions that are
set forth in a PowerPoint slide that are 4B regarding specific questions asked. And then there’s a
photograph that I thought would be interesting to show this site in 1968, to give you some historic
background, and that’s behind Tab 4C. Tab 4D through K, I may not need to present tonight. That’s in the
form of rebuttal testimony, depending upon what other testimony is presented.
Also, I told Mr. Lucier that I would present to you everything I gave to him, to try to address his concerns.
And that’s why it’s also here in the record before you. I wanted the record to be complete. It includes the
Town of Cary utilities map, which you may take administrative notice; it comes from the town itself. The
mitigation credit transfer certificate Mr. Roberts can testify to, as well as the underground storm water
detention system drawings. Mr. Roberts can also discuss those, as well. The car wash filtration system
drawings is behind 4G, about the way the water is reused and filtered at the site. And Mr. Mike Hill can
talk about that if you have questions. The car wash detergent manufacturer’s statement regarding
product information, since that was raised last time and we wanted to address that. Mr. Hill can testify to
each of the remaining items behind Roman numeral IV, including the information regarding [ph] the
double-wall fuel tank that would be installed at this location at 4I of the information presented. 4J, the
petroleum tank specifications, the certificate of compliance, and K, the fueling drawings cover sheet tank
sections and details and tank details, in the event that you deemed that information is relevant and should
be presented to you for purposes of making sure the record is complete. Behind tab number five in the
notebook, I took 20—I took 26 pictures, so I can testify to their accuracy of what they illustrate. And I will
show a few of those tonight, but not many, but I’ll show a few of those to try to illustrate some of the points
that we would like to make. And behind tab number six, you may take judicial notice of three sections of
the ordinance that we may be referring to tonight, which is the permitted use table, which I’ve already
referred to, and the general commercial district. The ordinance standards for use specifically for filling
pumps and for car washes that you have in your ordinance and your site approval criteria, which you know
well—the six criteria at 3.9.2. So that is how the evidence is identified and labeled pursuant to the table of
contents. These are the witnesses that are here to authenticate and ask—and be asked questions about
that information. And to make sure that the record is clear, I’d like, at this time, that the information that
has been previously submitted, and that I have summarized, be submitted into the record as evidence in
this case.
Weinbrecht: Thank you.
Styers: The first slide that’s before you is a photo that comes from the actual environmental assessment,
but I thought it was a good portrayal of the area, which is a good starting point and orientation. However,
there is one inaccuracy on this map that I wanted to highlight, because I also think it is very relevant to the
considerations that you have tonight. And that is the identification, on the right-hand side, of that—of the
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Campbell Road Nursery. As you will well remember, less than eight months ago, back in July, this council
unanimously approved the rezoning of that parcel for a self-storage unit. In that report—and this seemed
to be a good enough time as any to point out—staff’s observation was that the proposed rezoning would
allow replacement of the Campbell Road Nursery with a mini storage facility. The site lies in a main—in a
mostly commercial area along Tryon Road. South of the site, along Campbell Road, are a cemetery and a
number of single-family homes on large wooded lots of generally one acre or larger in size. The cemetery
and the large wooded lots and distance from the subject site offer a degree of protection from the
proposed mini storage facility and is not likely to have a significant impact on neighborhood character. The
council rezoned that property to an industrial classification, the industrial conditional use district. And the
traffic and the analysis with regards to whether or not a TIA would be required was based upon the
assumption of a 90,000-square-foot building at this location, up to 35 feet tall, plus additional footage
under the industrial permit. So this council has already recognized—the staff has already observed the
characteristics of the site as a commercial area, and the site plan has been presented to the town for that
self-storage building, and that—and considering the surrounding area and what’s there now, which is
shown on this picture, and what is coming, which is that large self-storage building, is relevant to the
issues of harmony with the area and some of the criteria. And I thought it was worth starting with the
status quo, current situation as illustrated by that drawing. Then this is what Mr. Hales showed earlier.
This is the site plan rendering, 2D, that has been colorized to show the impervious and pervious surfaces
and specifically the landscaping. As I noted last time, there are 80 trees that will be on this location if this
is approved and constructed—plus 200 shrubs around the entire perimeter of the parcel. Currently, this
property is not consistent with the streetscape requirements of Cary, as noted in the staff report. But this
landscaping will greatly enhance the site and the appearance from all angles. Operationally, this is a layout
that works, that functions well for our customers, has worked well for our customers at other locations.
Sam’s has operated, as you’ve heard, 23 car washes at other locations, and they are—have a number—I’m
not sure how many currently in development, but a number in development. They have learned over the
years, of 10 years, what works, what doesn’t, what customers like, what customers don’t like. And
functionally, this works. And we have limitations as to what now [ph] we can do that functions well. But I
will notice that other issues, we’re very flexible on. There is a staff comment observation about the color of
the palette, for example. And I will say right now, we are glad to change the brick to any color this council
would like for us to. We submitted the brighter red that Sam’s typically uses in our very first submittal, and
the comment that we received back from staff Desmond Corley was to tone that down to a Pantone PM 18
[ph] in a Benjamin Moore color, the Heritage Red, rather than a more brighter red, which we did, as well as
went to the most neutral brick that was—that we then put in those plans. Those plans have now been
pending for a number of months, and no one’s presented any comments or objections. But with regards to
color of brick and those architectural issues, we are glad to make those modifications, if that is the will of
the council. So what does it look like is currently proposed? Here is a 3D rendering of the site from an
elevated viewpoint, looking to the south, with the car wash to the left. And we’re looking kind of across. I
think that’s Franklin Springs Lane in the foreground. The vacuum canopy that is there and then the fueling
pumps to the right. Again, with the additional landscaping that is proposed for this site, and kind of
illustrates—you know, we have used a very neutral palette here. And we believe this layout would function
very, very well, based upon our experience.
Smith:

Excuse me, go back to the—

Styers: Yes?
Smith: —previous picture for a second.
Styers: Yes, sir. That one?
Smith: I was trying to get myself aligned—
Styers: Okay.
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Smith: —to the triangle—
Styers: Tryon —
Smith: Yeah.

Smith: Okay.
Styers:

Then there’s a triangle beneath that.

Smith: So when you go to your picture, with the canopies—
Weinbrecht: You’re looking from the north.
Smith: —you’re looking from the north [ph].
Styers: We’re looking from the north to the south, so that—so the shopping center is in the background,
there.
Smith: Okay.
Styers: And you would be kind of over what was the old Swift Creek Grocery.
George: You’ve enhanced that Swift Creek Grocery tremendously.
Styers: Kind of assuming that that’s no longer there [LAUGHS]. We didn’t know what to put in the
foreground, because we had no idea what will be there in the future. Does that kind of orient you, Mr.
Smith?
Smith: Yeah. Thank you.
Styers: Great. Okay, this would be the view looking from, basically, the corner of Franklin Springs Lane and
Campbell. So I’m going to go—for orientation. So basically from this corner, here, looking to the
southwest—and I’ll show this in another photograph—has this view of the car wash as proposed with color
palette, proposed with the landscaping, as proposed, looking across, again, Franklin Springs Road. The
one inaccuracy on this is that there is a median right here that will remain right there to prevent cars from
turning left. And I do want to highlight that. But this was done based upon the site plan and the
landscaping plan. And the third rendering, showing the landscaping and showing the canopy is basically
looking to the southeast, you know, from where you—from Franklin Springs Lane. So if you were at this
location here, looking in that entrance in that direction, that would be basically that viewpoint of the car
wash building there, and the fuel pumps at that location. Now, traffic is certainly an important issue for the
criterium, and again, we have—in a lot of the information and documentation we presented to you. So I’ll
have Mr. Fluitt come up in a moment, but I’ll just highlight the hundreds of pages of documents that are in
evidence, mainly that the counts at the intersection of Tryon and Jones Franklin Road, the intersection,
confirm the peak hours analyzed in the TIA are, in fact, the heaviest travel times. Sam’s traffic would
account for 0.7, less than 1% of the total traffic at the intersection in the a.m. peak hour and 1.1 in the
p.m. peak hour. And this makes assumptions based upon modeling of a standard convenience store gas
station. And as Mr. Fluitt will explain, they are not accurate because they overestimate the traffic. And he
can explain that in more detail. The actual traffic, based upon actual experience with Sam’s, are much
less than the modeling assumptions he used to come up with these calculations in his TIA. But this is the
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Styers: Yeah. Tryon Road’s at the very top.

use that typically transportation engineers use for modeling. Those levels do not change the current level
of service at the intersection. So the level of service will stay the same. The average wait per vehicle, and
I don’t want to belabor this, because Mr. Fluitt will be happy to answer questions, and he’s the expert. It
actually decreases the wait time eight-tenths of a second, because you’ve got some of the traffic that’s
actually being diverted into the car wash at that point, based upon his modeling. In the p.m. peak hour,
the average wait time per vehicle increases only 0.7 seconds, based upon, again, the modeling that has
done and has been reviewed by your transportation department and staff, as well. What’s unique about
this site is the next point that I did not emphasize at the last hearing, so this is new information. Because
we did a new model. Franklin Springs Lane is traveled by no more than five vehicles during any hour. It is
not—it is a public street, is a Cary public street, but it is not used. I spent about an hour-and-a-half out
there taking photographs. I saw one car go down it, and there was a service vehicle and a U.S. mail truck
parked there for the hour-and-a-half I was there. But what’s important about Franklin Springs Lane is that
it allows access into and out of the Sam’s Xpress with no stacking issues, whatsoever. It’s actually used as
the entrance and with no stacking, no congestion back onto Jones Franklin Road or coming out at that,
because Franklin Springs Lane isn’t being used, currently, and would be used by customers at the car
wash. It’s a unique situation, and it works very well for a site that is such as this. Finally, we have analyzed
traffic during school days, beginning and end times. It was analyzed by Kimley-Horn. It is in the
supplemental report in your evidence, and Mr. Fluitt will talk a little bit about this. And concludes that
vehicles from Sam’s facility will have an insignificant impact on vehicular or pedestrian access, movement,
circulation, or arrangement of area schools. So we have analyzed it. It is less than the peak hour. When I
went out and met with Mr. Lucier at the site, I was there 3:00 until 4:00 [ph], so when I left, I left while the
elementary school was letting out. And yes, I saw the queuing in the right-hand lane of Tryon Road.
There’s no denying that. There was free passage in the left-hand lane. There was no delays at the light.
And given the very minimal cars that are going to be coming in at that time of day, it will not have a
significant impact on the school traffic. In fact, you know, Mr. Hill will testify that, based upon the Sam’s
Xpress experiences at other locations—at some locations, almost 50% of their weekly business occurs on
Saturdays and Sundays. When do you get your car washed? It’s on Saturdays and Sundays. And then the
highest hours during the weekdays are around lunchtime, and when there’s daylight savings time, at the
six o’clock to sunset times, at the end of the day. So those are the highest times of folks coming to and
from, based upon actual experiences of Sam’s Xpress. So, you know, again, we modeled worst-case
scenarios as if it were a gasoline convenience station, with assumptions worse than actual, and it showed
no significant impact on traffic whatsoever. Now, the next concern were the environmental questions. And
I’m glad we have come back. I resisted the continuance last time, and for this reason, I am glad that we’re
back. Because you remember, Mr. Morgan [ph] was standing next to me, and he had his phone, and we
were trying to figure out what the situation was, because we were absolutely surprised, taken by surprise
and floored by the allegations that there was environmental contamination that would affect our site. And
we couldn’t understand that. We didn’t have—we weren’t prepared for that. It wasn’t consistent with any
of the documents that we had. So we have gone back and done an assessment. We were trying to look on
the phone, and Mr. Morgan noted that the removal of the tanks at the old Swift Creek Grocery Store had
been removed, and there were closures, and the soil had been remediated and removed, and there were
closure samples taken and monitoring wells and natural attenuation. And therefore we assumed that
there was closure of the site from a regulatory basis. And that is not true, and I’m glad I’m back to
complete the—to make sure that the record is clear on that regard—that when they closed the active
remediation—when they removed the tanks, there was no contamination from the walls of the tanks, but
there were in the very bottom, where they excavated. And you don’t want to excavate too much. It
disturbs the ground too much. But so there was groundwater contamination there. And there are
monitoring wells that are sunk there today, and there is no contamination on this parcel that is subject at
this site plan approval, whatsoever. There’s no environmental condition, recognized environmental
condition, involving our property. That’s what we knew. We were confused. We said, “Well, maybe if there
had been some contamination, that it had to have been closed, because we know there’s no
environmental contamination on our property whatsoever.”
And the documentation we have presented to you tonight is to that effect. Yes, there were—there was
contamination and is contamination now, on the adjacent site. It is not on our site. Those—I’ll show you in
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a moment—what we’ve concluded, that those tanks were installed in the 1965, ’66, ’67 area. There are
very few underground storage tanks that were installed in the ’60s that did not leak. They were removed
extensively in the ’90s and 2000s. New technology, at this point in time, to prevent those types of
instances from occurring. But you know, the assessment that is done and that is in the evidence proves
that the—and this is the next point. Remediation was performed, and the contamination from the adjacent
parcel is fully defined. After it spread slightly the direction of the southwest of the property towards Jones
Franklin and not towards Campbell. And both the vertical extent and the horizontal extent have been fully
and completely delineated by the analysis been done [ph]. And based upon monitoring-well sampling
that’s been done since 2008—because this is not a closed site. It is being monitored, and there’s a
monitoring well on Sam’s property that is clean, has always been clean. There’s no groundwater or soil
contamination that’s been detected whatsoever on this property. So I wanted to make sure we had an
opportunity to come back and set the record straight as to what the history was in that regard. How do we
know that when that tank was installed—in the report—amazing, some aerial photographs, what this site
looked like in 1968. There’s a photograph from 1962 or ’63 that shows no pump, but if you will look,
there, where I’ve just pointed the cursor, were the fuel pumps at that location. They didn’t show up in the
previous photo, but they showed up in 1968 at that location. Here’s the Sam’s property, now. And here is
a map of the monitoring wells, as well as the gradient. And the impact-study report shows that the area of
contamination was beneath and slightly to the southwest of the tank pit. There’s contamination in
monitoring well number one and monitoring well number four. There has never been, at any time,
contamination, whatsoever, in monitoring well number seven on the Sam’s property or monitoring well
number eight on the Brakes Plus property. So, you know, I wanted to—now, whether this is even relevant
at all, I felt like I needed to address it, because if council had questions about it and there was information
provided that I think needed to be corrected on the record. And he will be happy to answer more questions
regarding that, but I wanted to make sure the record was set straight.
Silverstein: Mr. Styers, under whose auspices were the wells installed?
Styers: It was—I mean, the owner was Cary Oil. And ATC—
Silverstein: Did a governmental entity require them to install the monitoring wells?
Styers: That would have been consistent with the DEQ regulations, that is correct. There were reports to
DEQ and a remediation plan that was approved [ph] by DEQ, and the remediation plan called for those
monitoring wells. Yes, sir.
Bush: And do those remain on site? Do those—are those wells there now, and do they remain active—
Styers: They do.
Bush: —and being monitored by some governmental—?
Styers: Well, I mean, they are monitored, and I may ask Ms. Finley [ph] to step in, here. They are
monitoring—they are monitored, and the results of the monitor are reported to DEQ, is my understanding.
Bush: Okay.
Styers: So yes, they will not be moved. They will not be disturbed.
Bush: Okay.
Styers: We have to design around it, because they are still being monitored, and the reports are reported
to—I think I read in the report—again, it was a thick report—that they’re monitored semiannually, and that
those reports are provided to DEQ. And every report that has ever been presented has never—has ever
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shown any contamination. And we are responsible. I mean, we now own the property. We’re responsible
to make sure that we do nothing on that property that’s going to result in any contamination or any
movement of that plume whatsoever.

Styers: I don’t remember. I don’t want to testify under oath to what I don’t remember. I believe one, four,
and 6D, right here, showed decreasing levels of contamination. I just—it’s in the evidence. It speaks for
itself. I don’t want to testify to what I don’t recall off the top of my head.
George: Thank you.
Styers: So in the large binder that has been presented evidence are 26 photographs. I took about 50. I
took about 26 and put them into evidence. There’s a few I just want to show you to make sure, again, the
record is clear. And these are the 26 that are in the evidence, been presented to evidence. And this is the
view from Jones Franklin Road. To the extent there was questions about the visibility and view, the entire
Sam’s warehouse—Sam’s Car Wash is completely behind the Brakes Plus location here, entirely. Now, I’ve
been accused in the past, when hearings have come up in the fall, of taking pictures when there were
trees on the leaves [ph]. Perhaps you’ve heard folks criticize people for doing that. Well, I can’t be
criticized for doing that this time. This is the most exposed time of the year, and all of the structures for
the Sam’s Xpress Car Wash will be behind the Brakes Plus here, as you’re coming up and around that
curve on Jones Franklin Road.
George: What’s your elevation? Okay, we’ll wait for elevation later [ph].
Styers:
We may—we’re—I think we are a little higher than the Brakes Plus. We are considerably lower
than the canopy of the those—the top of the canopy of those trees. But no, the elevation, I think seven or
eight feet higher.
George: Than the high part of Brakes Plus or than the front office?
Styers: I’m sorry?
George: There’s two elevations on Brakes Plus.
Styers: I think we’re seven or eight feet above the elevation of Brakes Plus.
George: The highest part of Brakes Plus.
Styers: Well, not here, but—and Jeremy’s look that up, but actually the elevation of Brakes Plus. There will
be an incline, because we’re—all of those trees are Brakes Plus, and then the trees at the top of that bank
will all remain. We’re not cutting down any of those trees that are there. And Jeremy [ph] may be
confirming that. I think it is also the slope when you set—it slopes from the shopping center up to Tryon
Road, as well. So, again, that’s why I don’t want to testify to what I’m not sure of, but I believe that the
elevation will be higher than the ground level of Brakes Plus. And Jeremy, what? Well, I guess I
remembered seeing it was about eight feet higher. But again, you can see the mature trees that are there
that would remain there. Again, as you enter into the shopping center, again, the structures generally are
still going to be behind the Brakes Plus and behind those existing trees that will remain in place as you
enter the shopping center. At the very far end—well, even, if you go back to look at our site plan, there’s
nothing at this end of the site, quite frankly. So the structures are not even going to be visible as you enter
into, and you see the Brakes Plus there, in front of you. Again the Brakes Plus has the gray top and the
brick bottom. We’re glad to do whatever you wish with regards to palette and brick colors. This is just a
view across the parking lot to the site, to the extent that there were concerns about an unbroken view of
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George: You mentioned wells one, four, seven, and eight. Did you mention—you didn’t mention five. Has
anything ever been detected in five, which is still a little southwest?

parking and of cars. Again, this is the current view as it exists today. We believe our site actually breaks
up the site lines with more vegetation and more interest than what’s currently there at the shopping
center. Again, from the other entrance onto Campbell Road, another view back up towards the Sam’s
Xpress property. And then, you may remember the 3D rendering I showed earlier. This is from the corner
of Tryon and Campbell. Again, you can see how it drops off. And it’s worth noting that the road drops from
Tryon down, so the elevation of Sam’s Xpress is going to be considerably below the elevation of Tryon.
Again, this is kind of the same—this rendering is about the same place as where I took this picture, here.
Again, this was the service vehicle and the U.S. mail truck that stayed there for an hour, and then I saw
one car. And there’s just no travel whatsoever. You’ll also, again, from a pedestrian perspective, there is—
there will be walks that are installed at this, along here, and this will be much more pedestrian-friendly
than it currently is. Again, it is—there’s no denying that Tryon Road is a busy road, but it is also one where
vehicular services are particularly appropriate. And this is the view from across Tryon Road, and it shows,
again, how the elevation of the car wash will be considerably below the elevation, and less visible. And
most of these trees will—not all—but most of these trees will remain in place, and there will be new trees
planted for those that are taken out—for example, for the sidewalks that are put in. Again, this is from the
intersection of Jones Franklin. This is the old grocery store, where the fuel pumps were right there, again,
showing that this is appropriate for vehicular uses at this location. Again, I did—and I took this picture to
show the tree canopy. Again, this is basically from where Franklin Springs turns off of Jones Franklin, and
again, this tree canopy and this vegetation all remains behind the Brakes Plus, and again, the Brakes Plus,
obviously a vehicular service use at this location. And I think is a relevant consideration in the termination
of harmony.So that concludes my presentation.
Silverstein: Mr. Styers, let me—did you skip Roman numeral III? Or did I miss it? Real estate impact
investigation?
Styers: Well, we—I thought I had identified it.
Silverstein: Could you quickly summarize what your appraiser indicated was the impact on the value of
adjacent properties?
Styers: And I’d be glad for him to testify to himself.
Styers:
Under—behind Roman numeral IIIA is the résumé of Mr. Kirkland as an MAI appraiser, and
then his report is IIIB. And it discusses the area around the site as a commercial use and concludes that,
on the basis of the factors described above, it is my professional opinion that the proposed project will be
in harmony with the area in which it is to be developed and have no negative impact on adjoining property
values. And that’s the report behind Roman numeral IIIB. And again, if necessary for rebuttal, he’ll be—he
is here to explain in more greater detail, because he has not only viewed this as from a purely appraisal
perspective, but he is very familiar with this site, personally, and has been, for years, using the services in
this area, because he used to live here. So he’s very familiar with the area. He’s also looked at other car
washes—not for Sam’s, necessarily. I think this is his first Sam’s. But he’s looked at other car washes and
the impacts that support his conclusion that this is Outparcel 1 and Outparcel 2 for that shopping center.
He’ll also testify that he’s looked at a 1,000-foot radius, 75 acres, and there are 5 houses, maybe 10, in
that area. So from a perspective of this being properly and correctly identified by staff in the rezoning of
the self—the storage facility as a commercial area, that is also borne out by the facts of the area and that
Mr. Kirkland has looked at the uses in the area. And the fact that there are often vehicular services are
clustered. You will often find them at intersections and along thoroughfares, so you have—and I will point
to this, here. So you have the Brakes Plus here. You have the car wash. And our experience has been, for
those who are having their car washed, there’s a discount for the fuel, and typically people go primarily for
the car wash and then, but while they’re there, they’ll also fuel up their car, while they’re there anyway, and
they’ll get the discount for having gone through the car wash. Here are the existing mature trees that were
on those photographs, that will remain. Here are the additional trees that will be planted there. Here are
the existing trees that will remain along Franklin Springs Road. Here are the new sidewalks constructed
and the pedestrian connections that will connect with this sidewalk and that will connect to also the
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sidewalk here, as well, for pedestrian movement on the site, as well as the new pedestrian way that we
have put in place after meeting with staff and discussing what are options and listening to the concerns
you raised at the last hearing—the first part of this hearing. I would be glad to answer any additional
questions. Because you asked specifically for a supplemental traffic analysis by Mr. Fluitt, that is new
information, so I would like Mr. Fluitt to testify, as well.

Fluitt: Good evening. Travis Fluitt with Kimley-Horn & Associates, here on behalf of the applicant. Mr.
Styers stole most of my thunder, so I will endeavor to be brief and only hit a couple of points. There were
questions about the peak hours that we studied and concerns that maybe we had not captured the peak
hours in this area due to the proximity of Swift Creek Elementary School. So we went out and did some
additional traffic counts to supplement that. And did confirm that the peak hours are, in fact, in the 7:00to-9:00 a.m. and 4:00-to-6:00 p.m. windows that we had originally studied. Specifically, the intersection of
Tryon and Jones Franklin peaks from 7:15 to 8:15 a.m. and 4:30 to 5:30 p.m. I also obtained the traffic
count from the Town of Cary’s website at the intersection of Tryon and Yates Mill Pond from May of 2016,
and that intersection, right adjacent to the school, also peaks from 7:15 to 8:15 a.m., and then from 5:00
to 6:00 p.m. So we are capturing the peak traffic periods at these intersections. As Mr. Styers mentioned,
our impacts to these sites are minimal, and these—this is based on—per town staff’s direction, we analyze
this site as a gas station, primarily, with 12 fueling positions. However, counts done at the Sam’s Xpress
location in Wake Forest show much, much lower volumes than a gas station use. The site in Wake Forest
generated 40 a.m. trips and approximately 90 p.m. peak-hour trips, versus the gas station per our study.
We analyzed 124 a.m. trips and 168 p.m. peak-hour trips. So this use is expected to generate 30—only
30% to 50% of the traffic that we actually analyzed in the TIA. So the percent impact numbers we are
quoting are from the TIA, but they will likely be even lower than what we were referencing here. Mr. Styers
also noted this site is to peak in the off-periods of the street traffic, so when traffic on the streets are even
lower. And Franklin Springs Lane, we went out and did a 24-hour daily traffic count, put a tube out on the
road to capture the full day and there were 39 vehicles on Franklin Springs. That is a two-way volume.
The most surprising thing about that to me is that there were even 39 vehicles on that road, because, as
Mr. Styers had mentioned, it is a right in, right out, on either end, so really the only way you would go down
that road is kind of if you were lost. You’re making right turns, and you can just go in a loop all day long
[LAUGHTER] or go in a loop around this way, but you can’t make a left, so I’m not entirely sure where
people were going. But the traffic on that road is obviously minimal, and this site will not significantly
impact that road. And as mentioned, we looked at the impacts to the school, Swift Creek Elementary
School, adjacent to the site. That school, the first bell is from 9:15. The last bell is at 3:45. During the
peak drop-off and pickup periods, for most schools, is about a 30-minute window. This site would add
approximately four trips on eastbound Tryon Road in front of the site in the a.m. peak pickup and drop-off
period and only six—roughly six trips on eastbound Tryon in the p.m. peak pickup and drop-off period. And
that’s less than a 1% increase in traffic on Tryon Road. As Mr. Styers mentioned, the gas station is not the
primary use of this site; it’s an ancillary use to the car wash. You do get a discount for gas when you get a
car wash at the Sam’s Xpress sites. There are multiple access points to disperse the traffic, which is why
we have such a minimal impact at these intersections. And there is a lot of traffic in this area. This is a
very busy part of Cary, which is why a vehicle service-oriented use makes sense at this location. These gas
stations, car washes, are driven toward sites that generate a lot of what we call “pass-by traffic,” traffic
that is already on the road. People are not going out of their way, like, “Hey, honey, it’s five o’clock, I’m
going to go out on Jones Franklin and get a car wash.” I’m doing this on my way home, when it’s
convenient. And then, as Mr. Styers had mentioned, as well, we are adding sidewalks on three of the four
sides of the site to enhance pedestrian connectivity and access. The only side is the side that abuts the
tire store. I don’t need to rehash my opinions, right?
Styers: Unless you want to state your criteria.
Fluitt: Yeah, I got—
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Weinbrecht: Okay, good.
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Styers: Four, five, and six.

Weinbrecht: Thank you.
Styers: I could go on for another hour or so, but I don’t think that would be in anyone’s best interest. You—
our opinions are on the record. I would reserve the right to present rebuttal evidence, depending upon
what other testimony you may hear and would like the ability to conclude with a summation at the end.
But with the evidence presented at the last hearing and as supplemented today, I think we have
demonstrated that we meet all of the six criteria required for site plan approval. We’ve met our evidentiary
burden with competent, material, and substantial evidence. And we ask that it be approved. Again, I think
I’ve moved all of the information that was previously presented to the council into evidence that has been
accepted, which we appreciate. And again, any of our witnesses that are here that I’ve introduced to you
and that can authenticate and/or testify to the documents are here for any questions that you may have.
Weinbrecht: Thank you, Mr. Styers. At this time, I’ll invite speakers who have been sworn in who wish to
speak in support of the application to approach the podium. Anyone else to speak in support? Seeing no
one, do we need to cross-examine anything so far? All right. I’ll open the hearing to those opposed to the
request. As a reminder to those testifying, please limit your testimony to facts that you know. The
applicant’s representative has a right to object to your testimony. He or she may object while you are
speaking. They have the right to do that. Our contractual attorney, who is sitting beside me, I’ll just say
this is going to be very aggressive, because I am very limited in knowledge on this matter, and so he may
object to testimony. We can only consider evidence from expert witnesses and our contractual attorney
will determine who’s an expert witness. Yes?
K. Lucier: Hello, good evening. I’m Kathryn Lucier and I live very near the property, or the site proposed
here. I am not an expert, so I will limit myself only to my observations of facts, the first of which is that the
appraisal dated June 20th that’s in evidence, in fact, references a traffic study and the conclusions there
that are dated 20 days later, on July 10th, and I’d like to know, I’d like the council to ask, how the appraiser
was able to make his determinations based on a traffic study that did not exist yet. Secondly, the appraisal
limits its conclusions to, quote, “adjoining property values”; where the LDO requires that, quote, “nearby
properties be studied.” I’d ask the council to ask the appraiser why he limited himself to adjoining
properties only. And finally, the appraisal states, quote, “The proposed car wash presents no potential
hazardous waste byproducts as part of normal operation. I consider this to be a nonfactor in the impact
analysis,” end quote. However, no expert assessment is cited in the appraisal, and the appraiser himself
was not submitted or presented as an expert in hazardous materials. I’d like the council to ask him what
basis did he use to determine the lack of hazardous materials at the car wash and the fueling station, and
what items that are explicitly referenced as hazards in evidence right now, such as fuels, ground
contamination, and an array of toxic chemicals, were considered by the appraiser. And, in summary, I
believe that this shows that the appraisal does not comply with Section 3.9.2(I) [ph] of the LDO and should
be deemed incompetent and removed from evidence.
Silverstein: Yeah. That—
Weinbrecht: The last part, you can’t say.
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Fluitt: Yeah, so those criteria is that the site provides safe conditions for pedestrians and motorists and
prevents a dangerous arrangement of pedestrians and vehicular ways. I do believe that is the case here.
It is my opinion that is the case. The plan provides safe ingress and egress for emergency services. The
multiple access points to help ensure that. And then the plan provides mitigation for traffic congestion
impacts regionally expected to generate by the project. The impacts from the site will be negligible in this
area. I’d be happy to answer any questions you may have.

4.2

Silverstein: You can say it, but the council can’t consider it, okay?
K. Lucier: Understood.
Silverstein: That’s a legal argument.
K. Lucier: Okay.

K. Lucier: That’s all I have. Thank you.
Weinbrecht: Anyone else?
Bartos: Good evening. My name is Kate Bartos, and I live near the proposed site, and I have been a
resident of the Campbell Road neighborhood for 23 years. With respect to harmony/unity with the existing
nearby properties, I do not believe that the proposed plan provides harmony/unity with the surrounding
community. There are three 3D renderings of the project, all labeled “Item 1D,” rendering of facility 3D,
number three, two, and one. I would like to make some points about those renderings. The 3D renderings
are trimmed and oriented to prevent any direct visual comparison between the two-story car wash and the
surrounding one-story commercial and residential—
Silverstein: Ms. Bartos, I’m sorry to interrupt you. But harmony, used in the sense that it’s used in the
LDO, does not refer to one building looking like another building. It refers to the zoning. And this use is a
special use permit because it meets the zoning requirements. So harmony is really already taken care of
in terms of the application being for a use that is permitted. The only thing that is before the council,
really, is the drive-through aspect of it.
Bartos: Okay. So the unity portion with the surrounding community has nothing to do, then, with scale and
height?
Silverstein: That’s essentially correct.
Bartos: Okay. The elevation on the site, on the empty lot side, where the tower will be, rises from 471 to
484 feet. The tower itself will actually be, at that point, that’s approximately 484 feet. So that’s going to
add an additional of 13 feet to the already two-story structure. It’s basically—that’s—I have nothing further
to say, then, on that. Thank you.
Weinbrecht: Thank you.
Styers: I do have cross-examination for this witness.
Weinbrecht: Okay.
Styers:

Your address is 3904 Skipton Court, is that correct?

Bartos: Correct.
Styers: Your address is 3904 Skipton Court, is that correct?
Bartos: Correct.
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Styers: I’ll hand you a document that’s been marked “Bartos Cross-examination Exhibit 1” and ask if that
accurately points with a red dot, per Google map, approximately where your home is.
Franzt: He’s trying to prove that she doesn’t live in the vicinity.
Bartos: I don’t think so.

Styers: I do.
Silverstein: Can you say, ask her if it is correct that she lives approximately that distance from the site?
Styers: Based upon this map and the scale to this map and this being identified as the location of 3904
Skipton Court, would you agree that you live 6,500 feet from the proposed location—more than 6,500 feet
away?
Bartos: I have no knowledge of that, so I cannot respond.
Styers: Do you have any information that what’s been marked “Cross-examine Bartos Exhibit 1” is
incorrect?
Bartos: I don’t see Campbell Road on this, so I can’t respond to this.
Styers: Okay. But you see Fordland Road [ph], is that correct?
Bartos: Correct.
Styers: And Campbell is south of Fordland, is it not?
Bartos: Yes.
Styers: And then Tobermory is south of Campbell?
Bartos: Yes.
Styers: And Skipton is off of Tobermory, is that correct?
Bartos: That’s correct.
Styers: And if this is the identify—if this is the site identified, that’s over 6,500 feet away, on this scale,
from the proposed site, is it not, based upon this scale?
Silverstein: I think you’ve made your point.
Frantz: I live over 6,000 feet away from the proposed site and I care. I mean, what is that really relevant
[ph]? I mean—
Bartos: the Campbell Road neighborhood—
Frantz: If you’re trying to help yourself, you’re not doing a good job right now.
Styers:
So thank you very much.
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Silverstein: Mr. Styers, are you trying to establish that Ms. Bartos does not live in the vicinity of the site?
Do you have a document that indicates how far she is from the site?

4.2

Weinbrecht: Next speaker, please.

G. Lucier: Good evening. I’m Dr. Gregory Lucier. I live nearby the site with my wife and two small children,
far less than 6,000 feet away. A drinking water well on our property is our only source of water, and that
well is located approximately 750 feet from the applicant’s property. I spoke in opposition to this project
on December 6th, and I remain opposed tonight, as I do not think the current plan avoids adversely
impacting neighboring properties. After December 6th, I reached out—I reached out—to the applicant,
offering to work cooperatively, and in good faith, to resolve my concerns with their proposal. Unfortunately,
the applicant rejected my offer, and we are now moving ahead in opposition. As such, I’ll speak tonight on
two topics—the first, groundwater remediation and contamination is a topic on which I was declared expert
on December 6th, and I assume that status still holds tonight.
Silverstein: Mr. Lucier, let’s talk about that for a minute.
G. Lucier: Certainly.
Silverstein: Okay. The question is whether or not the groundwater contamination is something that is
considered by the Town of Cary in assessing whether or not this use would be permitted at this particular
site. So perhaps we should have Mr. Hales address that, at this time, if that’s okay, Mr. Mayor—
Weinbrecht: Sure.
Silverstein: —because if it’s not something that’s within the Town of Cary’s jurisdiction, then it makes it
irrelevant and not something that the council can consider.
Styers: We’d also like to be heard on that issue, Mr. Silverstein.
Hales: I’m going to have Mr. Flynn of our Stormwater Services Division speak to groundwater.
Flynn: Good evening, Council. Groundwater contamination is handled by Division of Environmental Quality,
Department of Waste Management. So they’re regulating the adjacent site. They’re also regulating this
site because it has underground storage tanks. So as a result, we have no jurisdiction over that.
Silverstein: Would you state your name?
Flynn: Matthew Flynn.
Silverstein: And when you say the agency that you identified, that’s an agency of the State of North
Carolina?
Flynn: That’s correct.
Silverstein: Okay. And so if Mr. Lucier had a concern about potential groundwater contamination from this
site to his property, who should he address those concerns to?
Flynn: Department of Environmental Quality, Division of Waste Management.
Silverstein: Okay. Thank you.
Styers: We’d also like to register our objection, very briefly, for the record. I’d have Ms. Finley address this,
as well, with our formal objection, which I think probably should appropriately come from the applicant.
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Frantz: That was a dick move.

Finley: Good evening. My name is Hayes Finley, and I practice—I’m an environmental attorney with Fox
Rothschild. And I’d just like to make a motion to exclude or strike any testimony—including any exhibits—
regarding the safety or use of underground storage tanks, generally, or any fueling operations or
detergents used by car washes, on the basis that they are not relevant to the council’s decision to approve
or deny the applicant’s site plan. Car washes and fueling stations are already permitted uses in this
location. It’s presumed that they require the use of underground storage tanks and detergents. Further
detailed site plans and chemical lists are required to be provided during the construction plan review and
building approval process, not the site plan approval process, which is why we’re here tonight. First, USTs
are highly regulated by the EPA and the North Carolina Department of Environmental Quality through such
statutes as the Oil Pollution and Hazardous Substances Control Act and the North Carolina Administrative
Codes Criteria and Standards applicable to underground storage tanks. These are properly under the
regulatory jurisdiction of the state, not individual municipalities, and are, in fact, regulated and enforced by
the state. Second, the detergents used in the proposed car wash are typical for car washes and are highly
regulated by federal and state agencies through the Toxic Substances Control Act, the Occupational Safety
and Health Administration, the NPDS Wastewater Permitting, and the Town of Cary’s Sewer Use Ordinance,
just to name a few. The document submitted by Mr. Lucier, titled “Safety Data Sheets for Each Chemical
Compound Used in the Car Wash,” do not provide any guidance on the specific levels proposed to be used
by the applicant, nor do they acknowledge the dilution of the chemicals that will be used or the water
reclamation system that will be part of the applicant’s car wash. Again, these chemicals are typical and
common among car washes and are legally authorized to be used. The documents support only a
generalized fear over the use of chemicals—
Frantz: May I interrupt?
Finley: —and do not pertain to any of the six criteria for the site approval plan request before you tonight.
Frantz: Mr. Silverstein?
Silverstein: Yeah?
Frantz: If we’re not allowed to consider what Mr. Lucier is saying—
Silverstein: That, yeah, with what you’re—
Frantz: —why are we listening to what she is saying?
Silverstein: That point’s well taken. So as far as your comments about the specific chemicals and
detergents involved, isn’t your contention that that’s irrelevant?
Finley: Yes.
Styers: Right.
Silverstein: Okay. That point is made.
Finley: So we make a formal motion to exclude the evidence.
Silverstein: Okay. Mr. Lucier, you want to come back up? So it appears your concerns about groundwater
contamination are better addressed to the state DEQ than to this council, which does not have jurisdiction
over that issue. So what’s your second point? You said you had two areas you wanted to discuss.
G. Lucier: Can I point out factual inconsistencies in the applicant’s earlier testimony, from their own
evidence?
Silverstein: With respect to what issue?
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G. Lucier: With respect to monitoring well seven as they raised, which shows pollution on their property.
Silverstein: I think that’s something you can—and you can, you can take it up with DEQ. If there’s a
problem on that property, it really doesn’t matter what this council does. They won’t be able to operate on
that property [ph].

Silverstein: You just did.
G. Lucier: —than UL standards?
Silverstein: But the entity that can do something about that is DEQ, not the Cary Town Council.
G. Lucier: Yes, sir. I’m aware of that and I’m pursuing this with DEQ as well [ph].
Silverstein: Okay. Well, that’s fine. Then you’re doing that. So what’s the second point that you wanted to
make?
G. Lucier: So just to clarify, I’m not allowed to speak at all on groundwater contamination, is that correct, in
any capacity?
Silverstein: The reason that you are not permitted to pursue that particular issue is that it is regulated by
the State of North Carolina, not by the Cary Town Council.
G. Lucier: Very well. I will move along. So the second major area I was planning to discuss tonight are the
safety data sheets in evidence. This topic would touch on occupational health and safety, your building
department reviews, chemicals used on site during the building planned process. And I will restructure
slightly, since groundwater is no longer on the table, apparently. Would safety data sheets be something
that can be discussed?
Silverstein: Safety with respect to the chemicals being used?
G. Lucier: With respect to chemical safety and occupational safety, yes. It would be related.
Silverstein: Again, I believe that that’s a different jurisdiction that would have authority over that type
information. And not the LDO or the Cary Town Council. I—if I can be corrected. If the town would like to
take an alternative position, that’s fine. But it appears to me that this is not within the Town of Cary’s
jurisdiction.
Glover: Mr. Silverstein, we’d like to have Donald Smith from our utilities group just briefly explain how they
look at chemicals when they look at the Sewer Use Ordinance.
Silverstein: Okay.
D. Smith: Good evening, Mayor. Good evening, Council. Donald Smith, wastewater collection system
manager with the Town of Cary. Safety data sheets, during normal building development review are
reviewed by our Pretreatment Division, and it’s solely to evaluate the constituents that would be
discharged to the sewer system in the wastewater treatment plant, in which, you know, we would identify if
there’s any potential chemicals or concerns or constituents for the treatment and our compliance with our
MPDS permit—our state- and federal-issued permit.
Silverstein: And at what stage is that done, at what point in the process?
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G. Lucier: So I would not be able to state, in 2008, monitoring well seven showed levels of lead higher—
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D. Smith: The building construction plan review.
Silverstein: Okay. So Mr. Lucier’s concerns could be brought to your attention at that time, is that correct?
D. Smith: Correct.

George: I have a question. Maybe it’s because we asked those questions and they were brought up
before, but we allowed the applicant to go over all these things that he presented, and he entered them
into evidence. And he entered them into evidence, but even if they’re not germane, he entered them into
evidence. But if he entered something incorrectly or there were inconsistencies, it seems like that should
go on the record, as well, because he put that into evidence, is what I’m asking.
Silverstein: Just as I mentioned to Ms. Finley toward the latter part of her presentation, she was getting
into—as Mr. Frantz pointed out [ph], it was irrelevant. I think anything that Mr. Styers may have said with
respect to the safety of groundwater was irrelevant.
George: Okay.
G. Lucier: So, to clarify, no discussions on chemical safety will be relevant, is what I’m understanding.
Silverstein: Not tonight.
G. Lucier: Not tonight.
Silverstein: In this forum. But you do still have the options of DEQ and with the Town of Cary, through the
appropriate department at the construction stage.
G. Lucier: As you may imagine, this dramatically shortens my statement. [LAUGHTER] From three pages of
topics on the previous issues to something I can scrape together here. Am I allowed to discuss the letter
that the applicant has submitted into evidence, on their chemical safety?
Silverstein: Quite frankly, Mr. Lucier, I think that this got out of hand at the last meeting. It came up, and it
was probably—as I think everyone has indicated—wise to continue it so that the issues could be narrowed.
And I think that now it appears that the—that any issues or questions or concerns surrounding groundwater
contamination are better directed to the State of North Carolina DEQ than to the Cary Town Council.
G. Lucier: In that case, let me simply say this. I will do just that, and I will also do that with all 26 others of
Sam’s Xpress Car Wash locations. And if concerns at those locations are scientifically justified, I will then
begin examining all 23 Sam’s Mart [ph] locations. What I have learned through this hearing process,
about this applicant, with regards to their professionalism, shall we say, greatly disturbs me, and I feel this
plan that has been presented is noncompliant with the requirement to adequately protect nearby
properties. And if I’m not allowed to discuss groundwater or chemical safety, if those issues are not
relevant here, then that will conclude my statement.
Silverstein: And I think you should absolutely know, Mr. Lucier, that that determination does not indicate a
lack of concern by any member of this council. It is simply based on recognition of the scope of their
authority.
G. Lucier: Yes, I am very familiar with pursuing remedial issues at an industrial scale—coal-ash pits, nuclear
facilities, and so forth. And I will say, for the record, that oftentimes the best course of action when dealing
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Silverstein: Okay.
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with a small, unsophisticated polluter is to simply shut them down. So, and with that, I will move along. Or
I’d be delighted to entertain cross-examination, if that’s . . .
Weinbrecht: Mr. Styers?
Styers:

No, I do not.

George: I would like to address Dr. Lucier and just say that I do want to apologize for several times when
you were addressed as “Mr.” Lucier. As a son of a Ph.D. and a brother that’s a Ph.D., I want to recognize
that your expertise—and apologize, that we should all be addressing you as Dr. Lucier.
G. Lucier: Thank you very much. Thank you all for your time.
Silverstein: I apologize, too.
Weinbrecht: Anyone else to speak in opposition? Seeing no one, ask for cross-examination. All right, call
on staff to provide professional observations.
Frantz:
When would be an appropriate time for a council member to follow—ask follow-up questions
of a previous speaker?
Weinbrecht: We have a deliberative phase, where we ask questions and—
Frantz: But not of staff or the applicant?
Weinbrecht: I think you can ask questions of anybody, right?
Frantz: Are we allowed, at that point?
Bush: Through our deliberative time.
Silverstein: The mayor has a go-by [ph], but the formal rules of evidence are relaxed in these types of
proceedings, and you can do it at an appropriate time, really. So if you think it’s appropriate now, you
could always change your procedure.
Weinbrecht: Let’s let staff present their final comments, and then we can have at it.
Bush: Okay.
Hales: I’ll be brief. Since staff’s original observations remain part of the record, I’m going to focus only on
the changes to the site since December. The new landscape areas, again, outlined here in red, represent
a reduction of 1.8% of the impervious surface area included on the previous plan. These new areas are
predominantly long, thin strips, limiting them to being able to be planted with shrubs and ornamental
grasses, in the best-case scenario. And portions are proposed solely as turf grass. In all, the three areas
identified result in about 42 new shrubs and two new trees being installed. Staff believes the pedestrian
path across the side intended to provide better connection between the two portions of the site will be of
limited utility, honestly. Pedestrian connectivity between the two was never the concern. Instead, the site
is laid out such that two vehicular-oriented uses remain separate and distinct unto themselves. Further,
the pedestrian path is merely striped asphalt and not separated from the vehicular movements on the site,
and this could increase the likelihood of adverse vehicular-pedestrian interactions. And that’s it from me. I
believe Mr. Styers would like to conclude after you answer any questions.
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Weinbrecht: Thank you.

Weinbrecht: So as we move into the deliberative phase, the first thing I want to thank is the citizens, for
being here. I want to talk to you about this process. I think this process is awful. We’re stuck in it, and we
can’t do anything about it, and I have asked staff to get us out of it. That’s how bad it is. Because I have
been elected by you, to represent you, and I have to sit here and watch you not talk, which I think is very
unfair. I’m very upset about that and have been, and I’ve been lectured not to talk about this, but I’m
going to talk about it, anyway. But having said that, we have to follow the rules, which I know you
understand. And so please excuse us, and like Mr. Silverstein said, this is not a reflection on what we
think or what we believe. It’s what we have to do. And I’m sorry for the process. And having said that, I
want to open it up to my colleagues for deliberation and questions.
Bush: So there was a question by Ms. Lucier with regards to the observation of the facts—
Weinbrecht: Dr. Lucier?
George: Dr. Lucier.
Bush: No. No. Kathryn.
Weinbrecht: Oh, Mrs. Lucier, okay. Sorry.
Bush: Kathryn. She has her own name. Who brought up a comment regarding the observation and facts
with respect to the appraisal, and some conclusions, and I was wondering if either Mr. Styers or someone
else would like to respond to that, because I thought that was an excellent point she made.
Styers: I’m sorry, Ms. Bush. I was focused on something. It had to do with the timing. Was that the
question?
Bush: Yes.
Styers: Yes. And I’ll have Mr. Kirkland come up, as well, since it’s his report. But we were working in pull—
we had retained our expert witnesses. There were reports and draft reports and communications between
our expert witnesses. I don’t have a recollection of the conference calls that we may have had, but I’ll see
if Mr. Kirkland perhaps can help me recall my recollection. And—but there was a preliminary report that
was in draft form that I believe was circulated, but I’ll let Mr. Kirkland—
Silverstein: There were actually two more, too. There were three. She had three questions. That’s not the
only one.
Bush: That’s the first one, was—
Styers: So can I address them one at a time, if I may?
Bush: Mm-hmm.
Silverstein: Sure.
Styers: So I’d prefer.
Kirkland: So, yeah, I mean, again, it was work in progress, and, again, the assumption of the report would
be that it would continue being no impact. If at any point—I’m sorry. I messed it up, sorry. If the—again, if
the traffic study had come back with a different conclusion, it would void and I’d have to go back and
relook at that. But again, the traffic impact, when it was in its final form, had no concerns.
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Kirkland: It was based on ongoing conversations. I knew that where it was at that point, work in progress,
that there was no impacts at that point. The report was finished with the assumption that that was going
to be the final conclusion. If the final conclusion was different, then I would have to update my report.
Styers:
And we were working with the town and DOT, if I’m not mistaken. There were some
communications with the town if that—with regards to the date of your report and what the steps that led
to a final report in July.
Fluitt: Correct.
Silverstein: What she said was, that—and excuse me, but she said that the appraisal was dated June the
20th, and it referenced a report dated July the 10th.
Bush: July the 10th.
Silverstein: That’s the question.
Bush: Right.
Silverstein: How did that happen?
Fluitt: There would have been drafts of this prior to—
Styers: This way.
Fluitt: Yes, drafts of the traffic impact analysis were circulated to the team prior to finalization of it. I don’t
have the specific dates of when that happened, with me, but I think that was what the appraiser was
referring to.
Silverstein: Did you have meetings with—Mr. Fluitt—did you have meetings with the town as you were
preparing the analysis to confirm your assumptions and that you’ve done other work on other car washes
for Sam’s—I believe that you had had communications with the town in preparing drafts, if I’m not
mistaken.
Fluitt: We did during the scoping process, but I don’t recall that we prepared—submitted a draft report to
the town.
Silverstein: I don’t think you’re answering the question. Here’s the issue. Appraisal dated June 20
references a report dated July 10.
Styers:
That the traffic impact assessment report, the date on that report in July was the final report,
and—[OVERLAPPING]
Silverstein: So the appraisal was amended by a report that issue—was issued later. What it makes it look
like is that his conclusions were based on a report that wasn’t issued until after he made his conclusions.
That’s the question.
Styers:
No, there had been a report that had been circulated and reviewed for the assumptions that—
to ensure they were correct. That report was not finalized until July. But Mr. Kirkland had had access to
the earlier draft report.
Silverstein: So you took his report, dated July 20th, and added another report dated July—I mean, you took
his report dated June 20th, and someone else added a report dated July 10th to it?
Finley: The report from the appraiser does not reference a date. It just says, “the traffic study,” generally.

March 7, 2019
Page 57

Minutes Acceptance: Minutes of Mar 7, 2019 6:30 PM (Consent Agenda)

Bush: So I’m trying to understand. Are you saying that the date of the preliminary report that was done is
different than the final report and it wasn’t updated, or are you saying it was based on something—
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Silverstein: Okay.
Finley: So it doesn’t say “the traffic study from July 2018.” It just says, “the traffic study shows.” So I think
it was based on a preliminary draft—
Silverstein: An earlier version.

Styers: That’s my recollection.
Kirkland: Yes. Sorry, I did not realize that you were confused over the date. Yeah, there’s no reference to
the date on the report in my impact analysis.
Styers: So that’s one, again—
Bush: That was, yeah, number one, the first question. There also was a discussion, and this actually
occurred at the meeting we had in December, where there was a question about only looking at adjoining
properties and not properties within the scope.
Kirkland: I can talk further about that. Again, adjacent properties is what I typically have been asked to
look at, as far as looking at nearby uses. If there’s no impact on the property adjacent, it’s very unlikely
they’re going to have something that spans out. But I can go further on that. Again, I realize the impact
analysis submitted shows a limited scope analysis. I’ve done this type of report before, specifically looking
at a project very similar design—it’s not a Sam’s, but it’s the Clean Wheels Auto. It’s on Stancil Drive,
which is an access road off Highway 54, as you’re going to Chapel Hill, right at Barbee Chapel Road. Very
similar setup. It has the pull-through, everything else. The difference there is that, while is it in highway
commercial and it fronts on a commercial highway, it also backs up to a residential community. And that
one, I’ve looked at a lot of residential uses in proximity to commercial car washes. In this case, I was
looking at a shopping center outparcel—a pair of shopping center outparcels. And I’m looking at all my
adjoining uses being commercial, and all the residential uses actually have other commercial uses
between them and this proposed facility. So any impact that you would be looking at, again, this property
is effectively screened by a shopping center, a veterinarian clinic, and another freestanding [ph] outparcel
commercial building, right there along Campbell Road.
So again, if there was any impact you would look at from a commercial use towards that, I would be
looking more towards the shopping center impact or that other commercial building. But again, just looking
at some of the previous research I’ve looked at, and looking at even further in Cary, you can see car
washes. I’ve done a number of American Pride Car Washes, which is a different scenario, but it’s a car
wash. Again, I can find—let’s see, we have a bunch of them here, but American Pride at Kilmayne. If
you’re familiar with that one—
Bush:
I’m just talking—I don’t—honestly, I don’t care about other car washes. I just care about why
you chose not to look at outside of the adjoining property, that was the question.
Kirkland: And the answer is that it is surrounded by commercial uses, and it’s basically walled off by
commercial uses.
Bush: Okay.
Kirkland: But I’d be happy to talk about those residential uses and the relation and these other facilities, if
you’d like.
Bush: That’s it. Okay.
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Finley: —that was later finalized. So there’s not a date on there that is in the future. Is that right?
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Weinbrecht: Other questions, comments.

Kirkland: Yes, correct, and, effectively, when you stand on the property—I guess I should use the pointer if I
can find it—if you stand over here and where the landscaping screen is going to be, you can look down
Campbell Road and see the houses. But when you stand over in here, there’s a building between you and
that. So there you’ve got the Domino’s Pizza right here. It’s going to block that. You’ve got—down here,
you’ve got the grocery store. You’ve got—I think Barry’s is right there. You know, these other commercial
uses. These are all between those residential uses. The mini storage facility is going here. There are
some old houses over in here. And again, this is the Gentle Care Animal clinic, and again, looking right
across, there’s commercial buildings that, essentially, circle this property.
Styers: Also, shifting gears to your first question, Ms. Bush, the—Mr. Fluitt has gone back and looked back
in—because he’s got his laptop—a draft TIA to confirm his assumptions or circulate it to the expert
witnesses—to me and the expert witnesses on June 4th. And so that is the date that Mr. Kirkland would
have had access to the draft report. And Mr. Fluitt wanted to confirm that the assumptions that were in
there and the modeling was accurate—that’s why it was circulated in draft form beforehand, on June 4th.
Bush: Thank you.
Styers: You had a third question, I’m sorry?
Bush: No, I think that was it. I combined the first two—[OVERLAPING]
Styers: Okay. All right.
Weinbrecht: Questions, comments?
Styers: Okay. Thank you.
Weinbrecht: Any other questions or comments? Okay, I’ll close the public comment portion.
Styers: May I just generally summarize?
Weinbrecht: Sure, I’m sorry. You asked to do that. I forgot.
Styers: just wanted to make sure. I wish we could rewind the clock and go back to the December hearing.
We can’t do that now. But we are where we are, and we are, with a site plan review with six criteria in your
ordinance, which you all know and that’s been highlighted previously by the immediately preceding custard
[ph]. So I won’t belabor the point. But I do want to highlight staff’s observations and the evidence we
provided to show our—the evidence we provided. Because you have to find whether there’s evidence that
we’ve presented to meet each of those requirements. The first being that the plan complies with all
applicable requirements of this ordinance, including all applicable town specifications and official plans
and manuals and documents adopted by the town. As Mr. Hales pointed out in his staff observation
number one, the applicant has addressed staff’s review comments pertaining to the developments of the
design standards of Chapters 7 and 8 of the LDO. So by Mr. Hales’s testimony and his observations, we
have satisfied all of the requirements of criteria number one. Two, the plan adequately protects other
property or residential uses located on the same property from [ph] the potential adverse effects of the
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Styers: My question for Mr. Kirkland, looking at this map, here, before you, which was the actual
photograph overview, are these the building—is this the shopping center building here that I’m pointing to,
on the east side of the shopping center, along Campbell, that you were talking to about and then the
buildings here, on the shopping center, that were actually between the Sam’s parcel and the residential
properties on Campbell Road?

proposed development. You know, not only do we have an MAI appraiser who’s the only expert that has
testified, and so you have one expert’s testimony in the record and nothing to contradict that expert. I
think we also need to look at the totality of the area and where it is located and the shopping center and
the layout of the buildings, as illustrated by the photographs that are in the record, by the maps that I’ve
presented to you, and looking at the area. Together, that evidence, in its entirety, shows that there is no
adverse effect under the opinion of the appraiser, and that there are buildings and site lines that are
obstructed and blocked—as well as the increased landscaping that will serve as screening to ensure that
there is no adverse impact on other properties. Three, the plan provides harmony and unity with the
development of nearby properties. We’ve talked about the clustering of the vehicular uses next door to
Brakes Plus, across from a Circle K, and other vehicle uses already in the area, noting that this is also an
outparcel that is existing shopping center and that it is adjacent across the street from Campbell, from an
industrial-zoned parcel that’s going to be a three-story—at least three-story—self-storage facility. All goes to
the point that this plan provides harmony and unity with the development of nearby properties. The only
point Mr. Hales has pointed out is the palette, which is different. We think it is more neutral, but we, again,
are amendable to trying to change that palette if we need to, to make sure that the colors are compatible,
even though we think the neutrality of the current proposal and the modern design certainly satisfies that
condition. The plan provides safe conditions for pedestrians and motorists and prevents a dangerous
arrangement of pedestrians in vehicular ways. We’ve presented evidence by the only traffic testimony
expert testimony that you have before you, and the—his analysis. Five, the plan provides safe ingress and
egress. This has been reviewed by the emergency personnel of the town, and they’ve expressed no
concerns. And six, the plan provides mitigation of traffic congestion impacts reasonably expected by the
generation of the project. Again, the only evidence you have before you is the report by Mr. Travis Fluitt,
and a detailed, extensive analysis over and above what is often provided and usually provided, but we
were glad to provide, showing satisfaction of that criteria, as well.
So given that the evidence on the six criteria has been satisfied and not rebutted, and that we have—and
looking at the entire area, that these are outparcels from the shopping center, and we have the only real
estate analysis here showing that it does not have an impact on adjacent properties, and that further out,
there are buildings and trees and landscaping that would further obstruct any impact—we respectfully
state that we have met all the requirements of the ordinance and that our evidentiary burden and given
the scope of the review, as unpleasant as it may appear, we ask that you approve the site plan that we
have prevented—presented in this case. Glad to answer any questions that you might have.
Weinbrecht: Thank you, Mr. Styers. Any more questions or comments before we go on the motion phase?
George: Let’s make one comment about this, is that we’re here because there’s probably a difference of
opinion that we considered this a drive-through, and I think I would like to that be clarified in the LDO [ph]
for future, to whether it’s, you know, if you put your car in neutral—if you had a car wash, and you just
parked, and they came out, washed your car, we wouldn’t even be here. But the question is because
they’re driving through, and I think I would like for us to examine that a little more deeply and make sure
we’re clear in the future so we don’t have—I’d like the issue to be straightened out, because it seemed to
be a difference in opinion on that.
Glover: Mr. George, that’s something we can look at as we’re looking at the quasi-judicial process.
George: Great, thank you.
Frantz: I would just say that if I had to err on “is it?” or “isn’t it?” I would say “it is,” given that you have to
drive up to it and then the car goes through the building. So just a couple brief comments. I think I’ve
heard the applicant now say it four or five times, referring to the “90,000-square-foot industrial storage
unit.” That came to us with a lot of conditions to make it not look like a storage unit, that’s actually going
to look like an office building, and it’s a hell of a lot less impactful to the surrounding community than this
car wash is going to be. Secondly, the reason we care about brick colors and aesthetics and things is so
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we don’t get something that looks like that, a bright yellow and purple Sam’s Car Wash. So keep that in
mind.
Weinbrecht: No, please.
Robinson: I have a question, Don. Are you done?

Robinson: Okay. So Mr. Hales, you brought up two points. One is that the landscaping on the—internal to
the site is skimpy, and two, that the pedestrian provisions are really not that meaningful. Are those items
that will be addressed again in your development review process, or are you making those as statements
of showing that the applicant has not satisfied a certain criterion?
Hales:
Making observations on the efficacy or impact of the changes on the site. There was no
requirement that they do that pedestrian connection through the middle of the site. That was in response
to council concerns about the two—the fuel canopy and the car wash being disconnected, and the
additional landscaping was the amount of asphalt on the site, and they added additional landscaping.
Robinson: And you’re basically just questioning how meaningful it is?
Hales: I was simply observing what that—what those changes look like.
Robinson: Okay. I’m just trying to figure out what we can do with that information.
Hales:
There were a few landscaping comments left, and they’ve been addressed, such as shifting
the—we had them shift the row of vehicular use screening up the hill instead of planning at the bottom of
the hill, because it’s going to be much more effective for screening at the top. So there were some
changes. There were some gaps in the streetscape—matter of fact, you can see it right there, that have
been closed in the latest revision, which we didn’t have prior to preparing the staff report and
presentation, so.
Robinson: Okay, so there’s really nothing we can do with any of your comments. It’s not like that’s going to
be addressed further in your development review.
Hales:
It is substantially in compliance with the requirements of the LDO and other applicable
documents. There are some outstanding comments, which we are working through—lighting levels—but
nothing that would affect the layout or the change—nothing substantive.
Robinson: All right, thank you.
Weinbrecht: Other comments or questions before we—
Smith: Yeah, well. I want to kind of piggyback a little about what Mr. Frantz said. This is my district. It’s
always a disappointment, you know. I’ve always tried to look at all the areas that come into town, and
especially with redevelopment, you know, how can we make those—instead of looking like a tired, worn-out
place. It’s so disappointing to still have that little sliver of land in front, but I guess time will take care of
that. And I’m not going to go through all the discussions we’ve had about the constraints that we have with
the quasi-judicial. But I really, really want to emphasize that you’ve made the offer on color. You know, we
don’t need a circus. This is the entrance to Cary. We put a lot of effort into that storage center. And if you
go up there now, you were talking about only three or four houses there. If you just go up the street now, if
you did your survey in about probably two or three more weeks, you’ve got 40 or 50 units coming. I mean,
the whole area is changing. And it’s one of our areas in. You know, I thank you for the landscaping. I
appreciate that. And I do have a soft spot for the color red, but that’s not a muted color. But please, work
with the staff. They know the surroundings. They know what we’ve been putting in. This is one of the
areas that’s under siege coming into Cary. A lot of that area farther down, every little piece of outparcel
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Frantz: I’m done. Ready to go home.
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Styers: The staff has made it very clear to us that we need to use very neutral colors.
Smith: Yeah.
Styers: And so the site plan specifies Taylor Gray Light 220 as the light gray, Taylor Gray 322 Brick as the
darker gray, and Pantone PM 18 as the color. If staff asks us in the construction drawings to match the
brick next door at the self-storage unit, we can do that.
Smith: Yeah. You know, I don’t want to be the color police and all that, but I do think—
Robinson: There’s nothing wrong with—[OVERLAPPING]
Smith: —what we’re trying to avoid is just what was shown by Mr. Frantz. That is just not, you know, in
entrances to Cary, and you know, I’d like to see the day, as this growth continues to catch up to that
intersection. We’ve tried to work hard with those—that development, those various developers, and
there’s more coming. So we want to make sure that that entrance, which has been kind of left untouched
for 30 years, you know, starting to see a rebirth.
Styers: Yeah. The other issue, if I may, is that this is the first Sam’s, but there’s a tremendous demand for
car washes. And Sam’s is an aggressive growth pattern and plan. We hope to come back and propose
other Sam’s in Cary, so the first one we do has to be done really, really well, because you’re going to hold
us accountable for what we do here. We recognize that, and we commit to this council that you’ll be proud
of the project that we put together at this location.
Weinbrecht: Any other questions or comments?
Bush: I just have one last comment, and then just to get it out of my system. I—our hands are really tied,
and I know that this use is already an approved use. And the only reason it’s really here is because of the
drive-through, and we all know that. And I also know that if we were considering something like a day care
or something else where there were people on site and there was contaminated or potential
contamination, we would be up in arms, right? And we would stake our positions, our jobs as
representatives on this, right? So, but that, unfortunately, is something that we cannot consider with
respect to this, right? So I am considering it based on the use and what the request is and with the, you
know, admonition of you all sitting here are the table, that you will do everything you said you will do and
that it will fit within the scope of the beautiful office-like storage facility that’s next to us and the fact that
this is a grand entrance—one of the grand entrances into Cary.
Weinbrecht: All right. We’ll move in—we’ll now close the public comment portion of the hearing and open it
up for motions, for a motion on the proposed development plan.
George: I’ll do it, if I find the right page. I make a motion to approve the development plan for the reasons
discussed. I move that we approve the proposed development plan with conditions as stated below, as it
meets all of the approval criteria set forth in Section 3.9.2(I) of the LDO. This approval is conditioned upon
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that’s left, you know, wants to be the next new drive-through or something else like that. That’s the
challenge we have, because just next to Swift Creek—I’m directionally challenged. You’ve got like 5,000
units from Raleigh that could care less of what they look like, and they’re coming up—they’re now up to our
borders. So help us there. You understand the tensions that were involved with this. And I just hope that
you’ll work with us, and we’re going to hold you to that offer about it. And I don’t want to get into colors,
you know. That’s just something I think—look for consistency. Look for the things that have worked well.
Striking that balance between beige and boring, you know. I know, I know. I’m going to lose that one, so
I’m not going to even use the “B word.” But just understand that and any comments I have about the
process and that, I’ll just . . .

4.2

the following: the applicant must satisfactorily address all remaining development review committee
comments on the master plan set submitted for signature. And I’ll refrain from any color of brick.
Weinbrecht: There’s a motion. Is there a second?
Weinbrecht: Going once.

Weinbrecht: Second.
Frantz: [INDISCERNIBLE]
Weinbrecht: Discussion? All in favor of the motion, pleas say “aye.”
All council members present voted aye.
Weinbrecht: Those opposed? Motion carries unanimously.
Weinbrecht: Everything in order, Ms. Silverstein?
Silverstein: Relatively.
Weinbrecht: Relatively [LAUGHTER]. We’ll close the public hearing.
MOTION (captured from verbatim wordage above): For the reasons discussed, I move that we approve the
proposed development plan with conditions as stated below, as it meets all of the approval criteria set
forth in Section 3.9.2(I) of the LDO. This approval is conditioned upon the following: the applicant must
satisfactorily address all remaining Development Review Committee comments on the master plan set
submitted for signature.
RESULT:
MOVER:
SECONDER:
AYES:
4.

APPROVED [UNANIMOUS]
Ken George, District D Representative
Don Frantz, District B Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

ADJOURNMENT

The meeting adjourned at 11:10 p.m.
RESULT:
MOVER:
SECONDER:
AYES:

APPROVED [UNANIMOUS]
Don Frantz, District B Representative
Ken George, District D Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha
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Frantz: Second.

4.3

Town of Cary
Town Council / Advisory Volunteer Event
Minutes
Monday, March 11, 2019
5:30 p.m.
The Matthews House, 317 W. Chatham Street, Cary
Present: Mayor Weinbrecht, Mayor Pro Tem Bush, Council Members Smith, Robinson, Frantz, Yerha, and
George

The event concluded at 7:00 p.m.

Minutes Acceptance: Minutes of Mar 11, 2019 5:30 PM (Consent Agenda)

An advisory volunteer event was held to allow the chairs (or designee) of each advisory group to showcase their
board’s work plan to Council, staff and other advisory members. The event provided Council the opportunity to
review and discuss each board’s goals for the remainder of the board year.

4.4

Cary Town Council
Thursday, March 28, 2019
6:30 PM
Council Chambers
Cary Town Hall, Cary, Cary Town Hall, NC
DRAFT (contact the Town Clerk’s Office at (919) 469-4011 for official minutes)
District D Representative Ken George: Present, Mayor Harold Weinbrecht: Present, District C Representative
Jack Smith: Present, District A Representative Jennifer Robinson: Present, District B Representative Don
Frantz: Present, At-Large Representative Lori Bush: Present, At-Large Representative Ed Yerha: Present.
COMMENCEMENT
1.1

Call to Order
Weinbrecht called the meeting to order at 6:30 p.m.

1.2

Ceremonial Opening led by Council Member Robinson
Robinson led the ceremonial opening.

1.3

Adoption of agenda

RESULT:
MOVER:
SECONDER:
AYES:
2.

ADOPTED [UNANIMOUS]
Jack Smith, District C Representative
Ed Yerha, At-Large Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha

RECOGNITIONS, REPORTS, AND PRESENTATIONS
2.1

Greater Triangle Stewardship Development Award
Jason Doll and Christy Perrin of Greater Triangle Stewardship Development Association
presented their annual award to the Town and WithersRavenel for the White Oak Greenway
Project. Mayor Weinbrecht accepted the award on behalf of the Town and Ed Tang accepted
on behalf of WithersRavenel.

2.2

CAP (Citizens Assisting Police) Volunteer Hours/Check Presentation
Neil Harper, Chair of the Citizens Assisting Police Organization, presented a ceremonial check
for $146,916 which represents 5,311 volunteer hours by the organization. The amount is
calculated by the hourly cost of a police officer if he/she was to perform the same assistance
thus showing how this organization has tremendously benefitted the Town over the last year.
Mayor Weinbrecht and Interim Toni Dezomits accepted the check on behalf of the Town.

3.

PUBLIC SPEAKS OUT (one hour time limit)
Weinbrecht opened Public Speaks Out and no one attended.

4.

CONSENT AGENDA

RESULT:
MOVER:
SECONDER:
AYES:
4.1

ADOPTED [UNANIMOUS]
Jack Smith, District C Representative
Lori Bush, At-Large Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha
Town Council - Regular Meeting - Feb 7, 2019 6:30 PM
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1.

4.2

Town Council - Council/Staff Retreat - Feb 23, 2019 8:30 AM

4.3

Town Council - Council/Staff Retreat - Feb 22, 2019 8:30 AM

4.4

Town Council - Regular Meeting - Mar 14, 2019 6:30 PM

4.5

Ratification of Resolution for Cary Solis Development Plan

4.6

Ratification of Resolution - Sam's Xpress Car Wash

4.7

Ratification of Resolution - Andy's Frozen Custard at Twin Lakes

4.8

Issuance of General Obligation Bonds

4.9

2019 Work Plans for Citizen Advisory Boards and Commissions

4.10

FY 2019 Street Improvements Project B Bid Award

4.11

Streets Maintenance Exchange

4.12

Remove Citizen’s Convenience Center Hours from Town Code of Ordinances

4.13

Street Renaming

5.

PUBLIC HEARINGS (NO ITEMS)

6.

DISCUSSION ITEMS (NO ITEMS)

7.

CLOSED SESSION
At 6:43 p.m., Bush made the following motion:
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4.4

Pursuant to G.S. 143-318.11(A)(1), (3) And (4), I move that we hold a closed session to 1) discuss
matters relating to the location or expansion of industries or other businesses in the town, including
agreement on a tentative list of economic development incentives that may be offered by Town in
negotiations. 2) consult with attorneys employed by and/or retained by the Town in order to preserve
the attorney-client privilege between the attorneys and the Town. 3) to prevent the disclosure of
information that is made privileged or confidential by G.S. 143-318.10(E).
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RESULT:
MOVER:
SECONDER:
AYES:

ADJOURNMENT
The meeting was adjourned at 6:52 p.m.

RESULT:
MOVER:
SECONDER:
AYES:

ADJOURNED [UNANIMOUS]
Jack Smith, District C Representative
Jennifer Robinson, District A Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha
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8.

MOVED TO START CLOSED SESSION [UNANIMOUS]
Lori Bush, At-Large Representative
Ed Yerha, At-Large Representative
George, Weinbrecht, Smith, Robinson, Frantz, Bush, Yerha
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TOWN COUNCIL WORK SESSION MINUTES
March 28, 2019, 6:45 PM
Conference Room 10035
316 N. Academy Street, Cary Town Hall, Cary, NC 27513

DRAFT (contact the Town Clerk’s office at (919) 469-4011 for official minutes)

1.

Call To Order
Weinbrecht called the meeting to order at 6:58 p.m.

2.

For Discussion
2.1

LDO Updates
Scot Berry, Director of Planning/Development Services/Inspections and Permits, introduced the
presentation about upcoming Land Development Ordinances (LDO) changes. The presentation is
attached and incorporated as Exhibit A. A handout that summarizes all the steps, passed out to
council, is attached and incorporated as Exhibit B.
Berry shared that the changes will occur throughout this calendar year and talked about the
framework for the changes. Assistant Development Director Cassie Schumacher-Georgopoulos
and Economic Development Director Ted Boyd talked through the different phases of the LDO
Changes.
Questions and comments by the council (unless otherwise noted):
▪ Weinbrecht asked about the quasi-judicial changes and how does that align with the
application process. Overton answered the changes would align with the Zoning Board of the
Adjustment’s application process.
▪ Bush asked about the minimum requirement change. Schumacher-Georgopoulos shared that
in this area and the demand for density. Boyd shared the multi-stories will promote mixed
uses for living, restaurants, and entertainment.
▪ Bush asked if the minimum would be enforced on redevelopment or new development. Boyd
answered that staff felt the 35 ft. minimum would be a good goal for mixed uses.
▪ Frantz asked the reason for 65 ft. allowance on Academy Street and then changes to 90 ft.
behind the 65 ft. allowance on South Academy Street, especially in the park side area. Boyd
answered there would be a 30 ft. the setback on Academy, consistent with what is there now.
Then, an additional 100 feet further back, 90 ft. would be allowed. Taller buildings are not in
the viewshed on Academy Street.
▪ Bush asked if Academy Street heights would be staggered with the lowest near the street and
the buildings could be up to 90 ft. after those setbacks. Boyd confirmed she was correct.
▪ Frantz only sees where the maximum density is located on the current library site and the
park site.
▪ Yerha summarized the information for these downtown areas in the Cary Community Plan. He
shared there are no minimum or maximums heights in the plan; just stories of potential
buildings. He does not see 90 ft. in the plan in the South Academy Area. He only sees the
reference to 90 ft. in the east/west area of Chatham Street. It does not look like the subarea
text from the plan is being taken into consideration.
▪ Stegall shared that it is important to focus on design first and height second as there a lot of
great designs that can accomplish both goals. For the building on Town property, the council
will have the opportunity to weigh in as they maintain control through the development
agreement.
March 28, 2019
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Frantz shared that 65 ft. was agreed on. Stegall asked Frantz if the council would prefer to
give artificial limitation or work towards the best development which fits the area. Frantz
answered that he prefers to stay to 65 ft. and keep within the existing surroundings of the
historic area.
Stegall shared these changes would allow the council to base their decision on a building
instead of an artificial height limit.
Bush asked for the clarification between stories and building heights. Boyd answered that 90
ft. can be about six stories, but it depends on the make-up of the building. Bush asked about
the height of the deck. Boyd answered the deck is 65 ft.
George asked where the deck gets measured from for that measurement. Boyd answered it is
measured from the Walker Street side. George asked if building height is measured from the
primary entrance of the building per our ordinance. Schumacher-Georgopoulos answered the
measurements of buildings on topography change are averaged on the heights across the
front of the building.
Bush stated she could not imagine anything higher than the deck on that property.
Stegall shared this is staff’s expert opinion but will follow direction from Council. Staff is
seeking flexibility to deliver good results.
Yerha shared there could be exceptions for 90 ft. height allowances, but as needed instead of
a blanket change. He does not see where these changes are reflecting what was requested in
the Cary Community Plan.
Weinbrecht summarized that he heard that South Academy Street was a signature street and
we are very sensitive to changing that viewshed. He shared he is not convinced that he would
like what is proposed.
Weinbrecht asked about redevelopment as related to the minimum height. Boyd answered it
would only be required if it was a teardown and rebuild situation.
Robinson shared she is okay with 90 ft. but understands all the concerns. She would okay be
widening the 65 ft. span around Academy Street. She suggested staff may want to consider
stepping down to 65 ft where there may be single-family homes.
Boyd shared the challenge is applying the change throughout the whole area while at the
same time considering what is there now.
Frantz added that he does not want to see 90 ft. around the park.
Yerha asked about the canyon effect that is mentioned in the Community Plan. Boyd
answered that staff is looking at the street width in those sections to avoid that issue and
pointed out throughout the area how that would be avoided.
Bush asked if the 65 ft. limits or currently harms projects that are underway. Boyd shared
density is a challenge to all current projects.
Smith shared his biggest concern is viewshed. He is worried that 90 ft. is box buildings but
would be okay with it if the architectural elements are included.
Frantz shared that all council members would like density, height, and redevelopment in the
area; but he is concerned with these elements in the Academy Street Historical Area. He
would like to see how these elements are incorporated into the appropriate areas of
downtown.
Robinson would like to have dimensional visualizations of what these changes would look like
if put in place.
Frantz shared that he is taking a stand on 65 ft. on Academy up to Harrison Avenue and
around the park. Beyond that area, he is open to having a conversation about the height.
Robinson shared she heard many council members would like more information and visuals
to help them understand the changes. She shared concerns about the HVAC units on top of
the buildings and setting design standards to avoid the “trailer look” on future buildings that
house those type of units.
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Stegall shared that staff is committed to having a great looking downtown and those decisions
comes down to design. It is important that council steer this conversation to what is comfortable
and important for council.
Boyd summarized the upcoming projects that may be affected by these changes. Stegall
confirmed that the council would see the changes and presentations during his one-one
conversations before it is brought back to the council.
Closed Session
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3.

No closed session was held.
4.

Adjournment
The meeting was adjourned at 8:12 p.m.
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Staff Report for Town Council
Meeting Date: April 25, 2019
Bid Award for FY18 Sewer Interceptor Rehabilitation Project
Purpose: Consideration of the award of the construction contract for the FY18 Sewer
Interceptor Rehabilitation Project
Prepared by: Lynn Brilz, Water Resources
Speaker: Lynn Brilz, Utilities
Executive Summary: Having dependable wastewater services protects public health, safeguards the
environment, and supports opportunities for economic development. The size and scope of this project
exemplifies our increasing role as caretakers of our existing assets, in addition to managers of new
construction. Awarding this contract to replace and rehabilitate deteriorated sewer lines and manholes
through our annually-funded sewer rehabilitation program ensures we continue addressing critical
infrastructure to prevent significant consequences of failure.
Recommendation: Staff recommends that Council award North American Pipeline Management, Inc. the FY18
Sewer Interceptor Rehabilitation Project contract for $8,547,651.00. The recommendation of award to
Council represents a preliminary determination, and no legally binding acceptance of the bid or offer occurs
until the Town has executed a written agreement for the contract. The contract award is subject to the
contractor providing all bonds, insurance and other required documents and executing a contract in a form
agreeable to the Town.

Background: The Town’s sewer infrastructure is a vital element in protecting public health
and safety as well as preserving our natural resources. By maintaining the integrity of the
collection system, we also provide reliable sewer service that encourages economic
development, helping our community to continue thriving and prospering. This project is part
of our annual wastewater collection system maintenance program that has rehabilitated
over 31 miles of sewer lines since 2000.
This project focuses on rehabilitating interceptor sewers, lines at least 15 inches in diameter
that convey wastewater from smaller pipes to pump stations or treatment facilities. Due to
their large size, volume of wastewater conveyed, and challenging locations, the community
impact of interceptors failing is significantly higher than for smaller pipes. Rehabilitating
interceptor sewers reduces the risk for disruptive, costly unscheduled or emergency repairs.
The standard method of rehabilitating sewer lines involves installing cured-in-place liners
within the existing pipe, creating fully-structural plastic pipes inside the existing sewer lines.
This method of sewer rehabilitation extends the service life of the old lines by at least 50
years. This process requires accessing easements, cleaning and video inspecting sewer
lines and pumping wastewater through temporary bypass lines to maintain uninterrupted
sewer service. While this process will temporarily impact property owners, it is far less
disruptive and less costly than excavating and replacing the existing sewer lines and
manholes. Affected property owners are notified by mail prior to the start of work in their
neighborhood. Additional notifications, such as sewer service being temporarily unavailable,
are provided in advance by door hangers during the construction period. Minimal disruption
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to sewer service is anticipated during this project since most of the work will take place on
large diameter sewer lines without service connections.

Discussion: This project rehabilitates three sewer interceptors, the Upper Swift Creek
Interceptor between SW Maynard Road and SW Cary Parkway, the Walnut Creek Sewer
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Outfall, and the Harrison Oaks Interceptor. The locations of the proposed sewer
rehabilitation work are illustrated in Figures 3 and 4.

Figure 1- Project Location Map for Swift Creek Interceptor and Walnut Creek Sewer Outfall Rehabilitation

Figure 2 - Project Location Map for Harrison Oaks Interceptor Sewer Rehabilitation

The Upper Swift Creek Interceptor includes ductile iron, reinforced concrete and reinforced
plastic mortar pipe. The ductile iron and concrete pipes have experienced significant
corrosion while the reinforced plastic mortar pipe is deteriorating due to pipe fractures and
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cracks. A portion of the Upper Swift Creek Interceptor was rehabilitated in 2011. This
project will extend rehabilitation from SW Maynard Road to SW Cary Parkway.
The Walnut Creek Sewer Outfall was constructed in the mid-1960s and consists of 18-inch
through 27-inch reinforced concrete pipe. Rehabilitation is needed to halt corrosion and
reduce infiltration. The Walnut Creek Sewer Outfall serves a significant percentage of the
wastewater in Downtown Cary, as well as Cary High School, Cary Towne Center and
WakeMed Soccer Park, and will serve the future Fenton Development.
The Harrison Oaks Interceptor is an 18-inch outfall comprised of severely-corroded ductile
iron pipe, vitrified clay pipe with numerous structural defects and one section of reinforced
concrete pipe. Most of its wastewater flow originates from the I-40 Pump Station (which
receives all the sewer from the SAS Campus).
Staff contracted with Frazier Engineering, P.A. to assist in evaluating sewer rehabilitation
methods, preparing construction plans and specifications, and providing construction
oversite. Installation of cured-in-place liners will be used to rehabilitate the existing sewer
lines. The Town of Cary has successfully used this method of sewer line rehabilitation on
numerous projects. Manholes will be rehabilitated by installation of a corrosion-resistant
high-strength cementitious mortar lining, sealing leaks using specially-formulated grout
products, and replacement of frames and covers. This project will rehabilitate or replace
seven miles of sewer lines and approximately 117 manholes.
Construction bids were received on March 28, 2019. The table below presents the bid
prices received. North American Pipeline Management, Inc. is determined to be the lowest
responsive and responsible bidder with a total bid amount of $8,547,651.00
Table 1 - Summary of Bids Received
Contractor

Base Bid

North American Pipeline Management, Inc.

$8,547,651.00

AM-LINER East, Inc.

$9,771,808.43

Moffat Pipe, Inc.

$11,236,135.00

IPR Southeast, LLC

$12,431,335.68

Insituform Technologies

$12,774,522.79

Fiscal Impact:
Operating
Project administration during construction will be performed by Town of Cary Utilities and the
engineering consultant. Public Works will continue to maintain the rehabilitated collection
system infrastructure. Any future maintenance or repairs to these will be funded through
future operating or capital budgets.
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Funding
The proposed funding for this project is addressed with available balances within four
existing capital projects:
Project #
SW1240
SW1303
SW1315
SW1334

Project Name
Walnut Creek Pump Station Check Valve
Sewer System Repair/Rehabilitation – FY 2016
Sewer System Repair/Rehabilitation – FY 2017
Sewer System Repair Rehabilitation – FY 2018
Total Available Funding

Available Balance
$66,891
$500,000
$4,800,000
$3,180,760
$8,547,651

Next Steps: Following the bid award, staff will execute a contract with North American
Pipeline Management, Inc. Construction is expected to start in the summer of 2019 and
take two years to complete.
#3578
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Staff Report for Town Council
Meeting Date: April 25, 2019
Condemnation Resolution to Secure Additional Easements for the Reedy Creek Road
Widening Project
Purpose: Consideration of Condemnation Resolution to Secure Additional Necessary
Easements for the Reedy Creek Road Widening Project
Prepared by: Kelly Promer, Transportation and Facilities
Speaker: Kelly Promer, Transportation and Facilities
Executive Summary: On December 13, 2018, Council approved resolutions authorizing condemnation to
acquire certain properties necessary for the completion of the widening of Reedy Creek Road. Since Council’s
approval in December, staff identified one additional property where easements are needed along part of a
private road known as Country Lane. The project and easements are necessary to add sidewalks for pedestrian
safety, install roundabouts to address speeding near schools, and improve vehicle travel during peak hours.
The project has received federal funding that is tied to the project schedule. Beginning the condemnation
process now will allow staff to meet the project schedule and reduce the risk of losing LAPP funds, as
negotiations continue.
Recommendation: Staff recommends Council approve the one attached resolution authorizing condemnation
to acquire certain property interests in and over a portion of property owned by William A. Shearin and Dorothy
B. Shearin, Trustees of the William A. Shearin and Dorothy B. Shearin Living Trust, et al.

Background: Reedy Creek Road is currently a two-lane thoroughfare with an occasional turn
lane and roadside ditches which gives this Town road a rural feel. This thoroughfare
connects N Harrison Avenue to NE Maynard Road while serving as the main collector for
many communities, schools, and a church. Cary has recognized the need for a “complete
street” design in this area and incorporated multimodal transportation needs to allow
individuals to choose their preferred mode of travel. Details about the project can be found
at: https://www.townofcary.org/projects-initiatives/project-updates/street-projects/reedycreek-road-widening-project.
The design process included input from our citizens and has resulted in a project that
provides positive enhancements for our community including increased mobility and safety
along this corridor, while also addressing the needs of individuals who have a variety of
mobility needs and abilities. This project will widen Reedy Creek Road between N Harrison
Avenue and NE Maynard Road (NC 54) to a consistent three-lane cross section. The design
provides sidewalks along the corridor to improve pedestrian connectivity, bike lanes to
accommodate cyclists, a 12' landscaped median in places where turn lanes are not
required, a roundabout at the intersection of Wyatt's Pond Lane/Reedy Creek School to help
accommodate morning peak traffic and a smaller roundabout at the intersection of Dynasty
Drive/Electra Drive to reduce speeding and increase pedestrian safety.
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Right-of-way funds have been appropriated within the current budget and partial funding is
allocated through the Locally Administered Project Program (LAPP) for the Capital
Area Metropolitan Planning Organization (CAMPO). The Town received multiple grants
through LAPP for the Reedy Creek Road project including $1,024,000 for right-of-way with a
$256,000 Town match in FY2018.
Discussion: To encourage LAPP grant recipients to build projects in a timely manner, the
FHWA requires a project schedule. Projects with significant delays may lose their federal
funding. Construction of the improvements associated with this Project requires the
acquisition of property interests from property owners along the corridor. Most of the
acquisitions are small, ranging from $175 to $34,000. On December 13, 2018, Council
approved resolutions authorizing condemnation to acquire certain properties necessary for
the completion of the widening of Reedy Creek Road. Since Council’s approval in December,
staff identified one additional property where easements are needed along part of a private
road known as Country Lane. Staff is hopeful that a settlement will be reached but to
ensure the project schedule is met, condemnation may be necessary. Council approval of
the attached resolutions is necessary for the Town to acquire the newly identified property
interest. Staff will continue negotiations to reach a mutually agreeable settlement with the
affected property owners while the condemnation process proceeds.
The owners and property affected are as follows:
William A. Shearin and Dorothy B. Shearin, Trustees of the William A. Shearin and Dorothy B.
Shearin Living Trust, et al.
Country Lane
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Cary, NC 27513-9505
PIN 0764-89-0829

Fiscal Impact: Should condemnation become necessary, the Town will incur the cost of
eminent domain proceedings which are estimated to be initially between $1,600 and
$5,000. These costs will be paid from the available balance within the ST1207 Reedy Creek
Road Widening Project.
Next Steps: Negotiations will continue between the property owner, staff, and outside legal
counsel. If a settlement cannot be reached in a timely manner, Town staff will file a Notice of
Intent at the Wake County Courthouse. The affected property owners will receive the Notice
of Intent and, after 30 days, the Complaint, Declaration of Taking and Notice of Deposit will
be filed. Once these documents are filed, the Town will hold title in the property and can
begin construction of the Project.
#3568

RESOLUTION AUTHORIZING CONDEMNATION TO ACQUIRE CERTAIN PROPERTY OF
WILLIAM A. SHEARIN and DOROTHY B. SHEARIN, TRUSTEES OF THE WILLIAM A. SHEARIN
and DOROTHY B. SHEARIN LIVING TRUST, et al.
WHEREAS, the governing body of the Town of Cary hereby determines that it is necessary and in
the public interest to acquire certain property owned by WILLIAM A. SHEARIN and DOROTHY B.
SHEARIN, TRUSTEES OF THE WILLIAM A. SHEARIN and DOROTHY B. SHEARIN LIVING TRUST, et al.,
for the following public purposes:
In our continuing effort to provide the public with adequate transportation, The Town of Cary is
seeking right of way necessary for the construction of the ST1207 Reedy Creek Road Widening
Project. The Town is condemning the herein described property interest, specifically to
construct the ST1207 Reedy Creek Road Widening Project.
WHEREAS, the proper officials or representatives of the Town of Cary have been unable to
acquire the needed interest in this property by negotiated conveyance.
NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY OF THE TOWN OF CARY, THAT:
1. The Town of Cary shall acquire by condemnation, for the purposes stated above, the

below described interests in a portion of a certain tract described in Deed Book 10670
Page 0441 and depicted on Book of Maps 1995, Page 106 in the Wake County Registry.
The easements taken is more particularly described as follows:
Portion of that tract or parcel of land situated in Cary Township, Wake County North Carolina,
m o r e particularly described as follows:
PERMANENT DRAINAGE EASEMENT
Commencing at a survey control point which is located S01°13’48”W 5,374.23’ from NCGS
monument “ERNEST” (PID DM5426), said monument having NC Grid coordinates of Northing=
749,646.07’ and Easting= 2,067,833.78’; thence from said point of commencement N61°47’57”W
52.20’ to an existing iron pin in the northern line of Country Lane as described above and marking
the south east corner of Rui V. Sousa and wife, Eliete Sousa as described in Deed Book 11269 Page
2712 and the south west corner of William A. Shearin and Dorothy B. Shearin Living Trust as
described above, said existing iron pin also being the Point of Beginning; thence from the point of
beginning with the northern line of Country Lane S88°40’44”E 38.95’ to a rebar set; thence leaving
the said northern line N01°16’29”E 18.34’ to a rebar set; thence S88°43’31”E 20.00’ to a rebar
set; thence S01°16’29”W 42.00’ to a new PK nail set; thence N88°43’31”W 233.10’ to a new PK
nail set in the eastern right-of-way of Reedy Creek Road; thence with the said eastern right-of-way
N14°35’08”W 25.08’ to a computed point in the southern line of Rui V. Sousa and wife, Eliete
Sousa as described above; thence with the said southern line S88°35’12”E 181.01’ to the Point
and Place of Beginning containing 6,006 square feet or 0.138 acres according to a revised exhibit
prepared by CH Engineering titled “Easement Exhibit for the Town of Cary” dated March 15, 2019.
TEMPORARY CONSTRUCTION EASEMENT #1
Commencing at a survey control point which is located S01°13’48”W 5,374.23’ from NCGS
monument “ERNEST” (PID DM5426), said monument having NC Grid coordinates of Northing=
749,646.07’ and Easting= 2,067,833.78’; thence from said point of commencement N61°47’57”W
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52.20’ to an existing iron pin in the northern line of Country Lane as described above and marking
the south east corner of Rui V. Sousa and wife, Eliete Sousa as described in Deed Book 11269 Page
2712 and the south west corner of William A. Shearin and Dorothy B. Shearin Living Trust as
described above, said iron pin also being the Point of Beginning; thence from the point of beginning
N66°05’46”E 43.04’ to a rebar set; thence S01°16’29”W 18.34’ to a rebar set in the northern line
of Country Lane; thence with the said northern line N88°40’44”W 38.95’ to the Point and Place of
Beginning containing 357 square feet or 0.008 acres according to a revised exhibit prepared by CH
Engineering titled “Easement Exhibit for the Town of Cary” dated March 15, 2019.
TEMPORARY CONSTRUCTION EASEMENT #2
Commencing at a survey control point which is located S01°13’48”W 5,374.23’ from NCGS
monument “ERNEST” (PID DM5426), said monument having NC Grid coordinates of Northing=
749,646.07’ and Easting= 2,067,833.78’; thence from said point of commencement N61°47’57”W
52.20’ to an existing iron pin in the northern line of Country Lane as described above and marking
the south east corner of Rui V. Sousa and wife, Eliete Sousa as described in Deed Book 11269 Page
2712 and the south west corner of William A. Shearin and Dorothy B. Shearin Living Trust as
described above; thence N66°05’46”E 43.04’ to a rebar set; thence S88°43’31”E 20.00’ to a
rebar set, said rebar being the Point of Beginning; thence from the point of beginning S59°36’11”E
37.78’ to a computed point in the northern line of country lane; thence S01°16’29”W 57.70’ to a
computed point in the southern line of Country Lane and the northern line of David D. Duty and wife,
Donna W. Duty as described in Deed Book 4897 Page 177 and depicted on Book of Maps 1984
Page 914; thence with the said northern line N88°38’45”W 99.44’ to a computed point being the
north west corner of David D. Duty and wife Donna W. Duty as described above and the north east
corner of William Henry Lindner and Deborah Ann Lindner as described in Deed Book 4520 Page
479 and depicted on Book of Maps 1984 Page 914; thence continuing with the southern line of
Country Lane and the northern line of Lindner N88°36’19”W 62.53’ to an existing iron pipe marking
the north west corner of Lindner as described above and the north east corner of Hearthstone
Development Corporation as described in Deed Book 3146 Page 985 and Deed Book 3441 Page
598 and depicted on Book of Maps 1984 Page 914; thence continuing with the southern line of
Country Lane and the northern line of Hearthstone Development Corporation N88°36’19”W 90.06’
to an existing iron pipe in the eastern right-of-way of Reedy Creek Road marking the north west
corner of Hearthstone development Corporation; thence continuing with the southern line of Country
Lane and a jog in the eastern right-of-way of Reedy Creek Road N88°36’19”W 4.52’ to a computed
point; thence continuing with the said eastern right-of-way N14°35’08”W 34.94’ to a PK nail set;
thence leaving the said eastern right-of-way S88°43’31”E 233.10’ to a PK nail set; thence
N01°16’29”E 42.00’ to the Point and Place of Beginning containing 9,931 square feet or 0.228
acres according to a revised exhibit prepared by CH Engineering titled “Easement Exhibit for the
Town of Cary” dated March 15, 2019.

Attachment: Resolution Shearin - Country Lane (Condemnation Resolution to SecureCondemnation Resolution to Secure Additional

4.7.a

2.

The attorneys representing the Town of Cary are directed to institute the necessary
proceedings under NCGS § 40A-1, et. Seq. as authorized by NCGS § 40A-3{b)(4) and/or
other appropriate statutory provisions and local acts to acquire the property herein
described.

Harold Weinbrecht, Jr., Mayor

Adopted this 25th day of April 2019.
I, Virginia H. Johnson, Clerk of the Town of Cary, do hereby certify that the foregoing is a true
copy of a resolution which was duly adopted by Town Council of the Town of Cary at its
meeting on April 25, 2019
Witness my hand and the official seal of the Town of Cary on this the 25th day of April 2019.

Virginia H. Johnson, Town Clerk

(Municipal Seal)
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Staff Report for Town Council
Meeting Date: April 25, 2019
19-A-02 John Stephen Swiger Annexation
Purpose: Consider adoption of resolution to set public hearing for annexation petition.
Prepared by: Wayne Nicholas, Planning and Development Services
Speaker: Wayne Nicholas, Planning and Development Services
Executive Summary: The owner of property located at 1711 Wackena Road (1,400 feet south of Indian Wells
Road and Wackena Road intersection) has petitioned for annexation of the property so they may connect the
existing detached dwelling on the site to Town utilities. Pursuant to statute, the Town Clerk has determined the
petition to be sufficient, and Council must now consider whether to call for a public hearing on the request.
Associated Case(s): None.
Recommendation: That Council adopt a resolution calling for a public hearing on May 23, 2019.
The documents that Council will review at this meeting are attached.

Background:
Owners of property located outside of the corporate limits of the Town that desire to develop
using Town utilities or that otherwise desire to be located in the corporate limits must first
petition to be annexed, pursuant to the requirements of either NCGS Chapter 160A, Article
4, Part 1, when their property is contiguous to the corporate limits, or to NCGS Chapter
160A, Article 4, Part 4, when their property is not contiguous to the corporate limits. In
either case, if Council wishes to proceed with an annexation, Council must adopt a
resolution calling for a public hearing on the matter.
Once property is annexed, the property and its citizens become subject to all the laws,
ordinances, and regulations of the Town and are entitled to receive the services the Town
provides (fire and police protection; solid waste; utilities; etc). If the annexed property is
located in an area served by a rural fire department, the Town may also be required to
assume a proportionate share of any debt related to equipment or facilities of the rural fire
department. If the property is located outside of the Town’s extraterritorial jurisdiction, the
property owner must also submit a rezoning application in order to establish initial Town
zoning designation upon annexation.
Discussion:
The owners of the following property filed an annexation petition with the Town on February
11, 2019.
Property Owner(s)
Address List

Property
Location

Wake County
Parcel
Number

Wake
County
Real

Acreage
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John Stephen Swiger
1711 Wackena Road
Cary, NC 27519

1711 Wackena Road

(10-digit)

Estate ID

0735517605

0049416

2.02

Adjacent Right-of-Way

0.75

Total Acres

2.77

VICINITY MAP

Click the map to see surrounding development activity.
This annexation includes a property that contains a detached dwelling which the owner
wishes to connect to Town water service. The property is located within the Town’s extraterritorial jurisdiction (ETJ) and is zoned Residential 40. No rezoning or development plan
approval is associated with this annexation. The property must be annexed into the Town
prior to connecting to utilities.
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As required by statute, the Town Clerk has certified that the petition is valid. The following
information may be useful as Council decides whether to call for a public hearing on the
requested annexation.
ZONING & PROPOSED USE:
Current Zoning: Residential 40 (R-40)
Acreage: 2.02 plus 0.75 adjacent right of way = 2.77 total acres
Contiguous to Primary Corporate Limits: Yes; 100% contiguous (excluding satellite town
limits)
Existing Use: Detached residential
Proposed Use: Detached residential (connect to Town utilities)
UTILITIES:
Water: Adjacent to site
Sewer: Proposed on adjacent property to the north (associated with Development Plan 15SB-022, Wackena Hills Subdivision)
DISTRICTS & TAX VALUE:
Fire District: Morrisville Fire District
Voting District: A
Tax Value: $ 300,260
If, after the public hearing, Town Council decides to proceed with the annexation, Council will
consider adopting an ordinance substantially similar to the following:
DRAFT Ordinance
19-A-02
John Stephen Swiger
AN ORDINANCE ANNEXING LANDS CONTIGUOUS TO THE MUNICIPAL BOUNDARIES
OF THE TOWN OF CARY
WHEREAS, the Town Council has been petitioned under G.S. 160A-31 to annex the
area described below in Section 1 (the “Annexation Area”); and
WHEREAS, the Annexation Area is contiguous to existing Town limits; and
WHEREAS, the Town Clerk of the Town of Cary certified the sufficiency of said Petition,
the same being duly made after investigation; and
WHEREAS, on April 25, 2019, the Town Council of the Town of Cary ordered a public
hearing on the question of said annexation and Notice of a Public Hearing was published as
required by law, which publication may have been on the Town of Cary website; and
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WHEREAS, the matter came for public hearing before the Town Council of the Town of
Cary on May 23, 2019, at which time the owner of the Annexation Area and all Town
residents were allowed to be heard; and
WHEREAS, the Town Council finds that the Petition above mentioned meets all the
requirements of G.S. 160A-31.
NOW, THEREFORE, BE IT ORDAINED by the Town Council of the Town of Cary, North
Carolina that:
Section 1. The Annexation Area described below is hereby annexed to and made a
part of the Town of Cary, effective on the date written below with a condition that the
property owner connect to Town of Cary utilities based upon the Town’s policy(ies) in place
on the effective date of this ordinance.
ANNEXATION AREA:
Wake County Parcel Identification #0735517605
LEGAL DESCRIPTION (as conveyed to John Stephen Swiger by deed recorded with Wake
County Register of Deeds in Book 15073, Pages 368-371):

The Annexation Area also includes all intervening streets, street rights-of-way, creeks,
rivers, rights-of-way of any railroad or other public service corporation, or lands owned by
the State of North Carolina or any of its political subdivisions. The annexation includes
0.75 acres of adjacent right-of-way.
Section 2. That from and after the effective date of this ordinance, the Annexation
Area and its citizens and property shall be subject to all debts, laws, ordinances and
regulations in force in the Town of Cary, and shall be entitled to the same privileges and
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benefits as other parts of the Town. The Annexation Area shall be subjected to municipal
taxes according to G.S. 160A-58.10.
Section 3. The Mayor of the Town of Cary shall cause an accurate map of the newly
annexed territory together with a copy of this ordinance, duly certified, to be recorded in the
Office of the Register of Deeds of Wake County or Chatham County, whichever is applicable
to the annexed property, and in the Office of the Secretary of State of North Carolina.
Section 4. Pursuant to G.S. 160A-22, the Town Clerk is directed to update the Official
Town Map (“Map”) by drawing in the territory annexed, or setting out the boundaries in a
written description, or showing the current Town boundaries by a combination of these
techniques.
Section 5. Pursuant to G.S. 160A-23, the boundaries of Electoral District A are hereby
revised to account for and include the territory annexed, and the Official Town Map of
Electoral Wards is hereby amended to include the annexed territory in the said Electoral
District. A copy of the Map shall be delivered to the Wake County Board of Elections or
Chatham County Board of Elections, whichever is applicable to the annexed property, as
required by G.S. 163-288.1.
#3517

Attachment: 19-A-02 Vicinity Map (19-A-02 Swiger Annexation)
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Attachment: 19-A-02 Petition (19-A-02 Swiger Annexation)
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Attachment: 19-A-02 Petition (19-A-02 Swiger Annexation)
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Attachment: 19-A-02 Petition (19-A-02 Swiger Annexation)
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19-A-02
RESOLUTION SCHEDULING A PUBLIC HEARING
ON THE QUESTION OF ANNEXATION
WHEREAS, the Town Council of the Town of Cary has received an annexation petition
John Stephen Swiger;
2.02 acres plus 0.75± acres of adjacent right-of-way;
requesting the annexation of the area described herein; and
WHEREAS, the Town Clerk has certified to the Town Council the sufficiency of said
Petition as required by law.
NOW, THEREFORE, BE IT RESOLVED by the Town Council of the Town of Cary, North
Carolina that:
Section I. A public hearing on the question of annexation of the area described herein
will be held in the Council Chamber of the Town of Cary, 316 N. Academy Street, Cary, N.C.
at 6:30 p.m. on May 23, 2019.
Section 2. The area proposed for annexation is described as follows:
ANNEXATION AREA
Wake County Parcel Identification #0735517605;
LEGAL DESCRIPTION (as conveyed to John Stephen Swiger by deed recorded with Wake
County Register of Deeds in Book 15073, Pages 368-371):

Attachment: 19-A-02 Resolution Scheduling a Public Hearing (19-A-02 Swiger Annexation)

of

4.8.c

If this is a contiguous annexation, the annexation area also includes all intervening streets,
street rights-of-way, creeks, rivers, rights-of-way of any railroad or other public service
corporation, or lands owned by the State of North Carolina or any of its political subdivisions.

ADOPTED April 25, 2019
________________________________
Harold Weinbrecht, Jr., Mayor

Attachment: 19-A-02 Resolution Scheduling a Public Hearing (19-A-02 Swiger Annexation)

Section 3. Notice of public hearing shall be duly published on the Town of Cary
website at least ten (10) days prior to the date of the public hearing.

Attachment: 19-A-02 Certificate of Sufficiency - Town Clerk (19-A-02 Swiger Annexation)
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Staff Report for Town Council
Meeting Date: April 25, 2019
18-REZ-18 Veterinary Specialty Hospital Expansion
Purpose: Consider action on a proposed rezoning request
Prepared by: Rob Wilson, Planning and Development Services
Speaker: Rob Wilson, Planning and Development Services
Executive Summary: The applicant has requested the Town consider an amendment to the Town of Cary
Official Zoning Map by rezoning approximately 4.08 acres, located at 6405 and 6337 Tryon Road, from Office
and Institutional (OI) and Residential 40 (R-40) to Office and Institutional – Conditional Use (OI-CU). Zoning
conditions include limiting land use to either a veterinary hospital/office with indoor kennel or office space
(business or professional), with a maximum floor area of 37,000 square feet of floor area on the site. The
zoning conditions also propose limiting the hours when solid waste removal service may be provided to the
site, increasing buffers, limiting the height of light fixtures, and exceeding Town requirements for stormwater
mitigation.
The existing Mixed Use Overlay District (MUOD) and Watershed Protection Overlay District (Swift Creek Subdistrict) will remain.
Recommendation: Staff recommends approval of this rezoning request with the conditions as proposed by the
applicant. See below for more information on the recommendation.
Planning and Zoning Board Recommendation: The Planning and Zoning Board found the request to be
consistent with the Imagine Cary Community Plan by a vote of 7-0.

Changes since the Town Council Public Hearing (December 13, 2018) and prior to the
Planning and Zoning Board meeting (March 25, 2019): The applicant added conditions to
limit the maximum amount of floor area on the site, provide additional buffer, and provide
stormwater mitigation beyond Town requirements. The proposed zoning conditions were
also reordered to group similar items together in a more logical order.
In addition, the portion of the northern property (6337 Tryon Road) that is proposed to be
rezoned and added to the existing VSH Hospital site, was slightly reduced to retain the
required setbacks around the existing telecommunication facility on the residual northern
property.
Changes since the Planning and Zoning Board (March 25, 2019): None
NOTE: The purpose of the rezoning is to determine whether or not the land uses and
densities allowed in the proposed zoning district are appropriate for the site. Technical
design standards of the Land Development Ordinance are addressed during review of the
site or subdivision plan.
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Click on the map to see surrounding development activity
SUBJECT PARCELS
Property Owner
Cary VSH – Calico
LLC
15 E. Ridge Pike,
Suite 220
Conshohocken, PA
19428
John G. Kuhn
6333 Tryon Road
Cary, NC 27518

County Parcel
Numbers
(10-digit) (PIN)

Real Estate
IDs (REID)

Addresses

Acreage

0772154701

0023338

6405 Tryon Road

3.41

6337 Tryon Road

3.47
(0.67
portion
to be
rezoned)

0772156953

0126311

Total Area

4.08

OVERVIEW
Location of Subject
Properties
Schedule

South side of Tryon Road, approximately 600 feet east of the
intersection with SE Cary Parkway
Town Council
Public Hearing

Planning & Zoning
Board

Town Council
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December 13, 2018

March 25, 2019

Existing Zoning District(s)

April 25,
2019
Office and Institutional (OI) and Residential 40 (R-40), with
Mixed Use Overlay District (MUOD) and Watershed Protection
Overlay District (Swift Creek Sub-district)

Existing Zoning Conditions

None

Proposed Zoning District(s)

Office and Institutional – Conditional Use (OI-CU), with no
change to Mixed Use Overlay District (MUOD) and Watershed
Protection Overlay District (Swift Creek Sub-district)

Proposed Zoning
Conditions

1. There shall be no solid waste removal services from the
property between the hours of 12am (midnight) and 7am.
2. Land Use shall be limited to a veterinary hospital/office
with indoor kennel, or office (business or professional).
3. The area identified as "Additional Area" in Exhibit A shall
only be used for additional parking and access to parking.
4. The building floor area of the site shall be limited to a
maximum of 37,000 square feet.
5. Any development plan for construction within the area
identified as “Additional Area”, as shown in Exhibit A, shall
include a twenty-foot (20’) Type A buffer along the eastern
property line, as indicated on Exhibit A.
6. There shall be no land-disturbing activities of any kind in
the 50-foot riparian buffer or the 30 feet of the perimeter
buffer along the eastern/southern boundary of the site that
is closest to the property line (see designated Combined
Buffer Area on Exhibit A), unless disturbance is required for
a non-electric utility line or stormwater outfall.
7. All light fixtures on the property shall be thirty feet (30') or
less in height.
8. In addition to meeting all of the Town of Cary's Stormwater
requirements, stormwater control measures for the site will
be designed so as to fully mitigate peak flow runoff from
the property for the 100-year storm event for any new
development beyond the existing conditions shown on
Exhibit A.
9. If any Stormwater Control Measure (SCM) requires a
constant pool of water, then a fence shall be installed to
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surround the SCM.
Town Limits
Staff Contact
Applicant
Applicant’s Contact

Yes
Rob Wilson, Development Planning Manager
(919) 462-3885
rob.wilson@townofcary.org
Daniel Eisenstadt
Jason Earliwine
919-469-3340
jearliwine@withersravenel.com

SUMMARY OF REQUEST
An existing veterinary hospital currently occupies a 3.41-acre site at 6405 Tryon Road that is
zoned Office/Institutional (OI). To facilitate an expansion of this facility, the applicant is
proposing to combine this site with a 0.67-acre portion of the adjacent property to the north
at 6337 Tryon Road (see yellow and red “Additional Area” on graphic below), currently zoned
Residential-40 (R-40). The proposed zoning for the combined 4.08-acre site is
Office/Institutional Conditional Use (OI-CU). The balance of the northern site at 6337 Tryon
Road will remain zoned R-40.
The subject site is also located within two overlay zoning districts, neither of which is
proposed to be changed by this rezoning request. The first overlay district is the Swift Creek
Watershed Protection Overlay District, which for the subject site specifies an impervious
surface limit of 70% for nonresidential uses when using engineered stormwater control
measures (SCM’s), as stipulated by state statute. The second overlay district is a Mixed Use
Overlay District, which in the case of the subject site allows reductions to the site’s side-yard
perimeter buffers, but does not allow reductions to the rear-yard buffer adjacent to
Lochmere Village subdivision.
In addition to the rezoning of the adjacent site, the applicant has offered zoning conditions
for both the existing site and the proposed additional area that would limit the allowed uses
to veterinary hospital/office with indoor kennel or office (business or professional), with a
maximum floor area of 37,000 square feet. The conditions would also limit the use of the
northern 0.67-acre “additional area” to parking only (the area shown in yellow and red in
Exhibit A below). There are also conditions that limit the hours of solid waste collection,
provide increased buffers (red area in graphic below), limit land disturbance within riparian
and perimeter buffers (green area in the graphic below), limit the height of outdoor light
fixtures, exceed Town stormwater mitigation requirements, and provide for potential fencing
of the stormwater control measures.
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6337 Tryon Rd.

6405 Tryon Rd.

The primary considerations bearing on this case include the following:
1. The extent to which the proposed rezoning is generally consistent with the Imagine
Cary Community Plan’s Future Growth Framework Map.
2. The extent to which the proposed rezoning helps support Community Plan policies
related to:
a. Retaining and growing existing Cary businesses;
b. Supporting the locational needs of different types of firms;
c. Encouraging areas of mixed-use development;
d. Supporting redevelopment and infill development; and
3. Whether or not the proposed zoning will ensure reasonable and appropriate
transitions to adjacent uses.
There is a telecommunications tower on the subject property at 6337 Tryon Road, but it is
located outside of the “additional area” portion that is subject to the rezoning request. (The
tower is within the portion of that property that will remain zoned R-40.)
APPLICANT’S JUSTIFICATION
Attached are the applicant’s responses to the justification questions contained in the
application form. Please note that these statements are that of the applicant and do not
necessarily represent the views or opinions of the Town of Cary.
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SUMMARY OF PROCESS AND ACTIONS TO DATE
Notification
Notice of the public hearing on the proposed rezoning was mailed to property owners within
800 feet of the subject property, published on the Town’s website and posted on the subject
property. Required mailed notification distances are noted in the table below; the Town
exceeds the minimum mandated by state law and the Land Development Ordinance (LDO).
Notification Requirements
North Carolina General Statute
Abutting properties
Town of Cary Land Development Ordinance Properties within 100 feet
Town of Cary Practice
Properties within 800 feet
Required Neighborhood Meeting
A neighborhood meeting for the proposed rezoning was facilitated by Planning staff at Cary
Town Hall on August 1, 2018. According to information submitted by the applicant, 10
nearby property owners attended the meeting. Questions and concerns expressed at the
meeting involved landscape buffers, stormwater runoff, stormwater management facilities,
and dumpster collection noise. These concerns are summarized in the attached meeting
minutes submitted by the applicant.
Additional Neighborhood Meeting
The applicant hosted an additional neighborhood meeting on September 6, 2018, to further
discuss the proposed rezoning and the concerns identified in the first neighborhood
meeting, and to provide an additional opportunity for surrounding property owners (some of
whom were not in attendance for the August 1st neighborhood meeting) to be part of the
discussion. According to information submitted by the applicant, seven neighbors attended
the second meeting. Neighbors continued to express concern regarding dumpster noise,
the width and degree of screening offered by the stream buffer, and potential increased
stormwater impacts from any potential expansion activities on the site. These concerns and
changes proposed by the property owners are summarized in the attached meeting minutes
submitted by the applicant.
Town Council Public Hearing, December 13, 2018
Staff presented an overview of the rezoning request, followed by the applicant who shared
justification for the request. Two citizens spoke regarding the request and shared concerns
regarding stormwater, light pollution, buffer screening, the number of parking spaces, and
the noise associated with garbage removal on the site.
Council members also shared concerns regarding stormwater, light pollution, buffer
screening, and the number of parking spaces, as well as how much the building may expand
in the future.
The Council forwarded the case to the Planning and Zoning Board.
Changes Since the Town Council Public Hearing
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The applicant has proposed additional conditions to limit the amount of floor area that can
be built on the site, provide a Type A buffer in the northeast corner of the site to address
potential light pollution, and fully mitigate peak flow runoff from the property for the 100year storm. An existing condition regarding the provision of a fence around any stormwater
control measure that requires a constant pool of water has also been expanded to include
both existing and any proposed facilities.
Planning and Zoning Board Meeting, March 25, 2019
Staff presented an overview of the case and explained the conditions associated with the
proposal, followed by the applicant’s representative who shared a justification for the
request.
The Planning and Zoning Board expressed appreciation for the applicant’s efforts and
willingness to add zoning conditions to address neighbor concerns. The Board found the
request to be consistent with the Imagine Cary Community Plan by a vote of 7-0.
Changes Since the Planning and Zoning Board Meeting
None
SITE CHARACTERISTICS AND CONTEXT

Existing Zoning. Site is outlined in purple.

Adjacent Uses and Zoning:
▪ The adjacent property west of the site is the multifamily Tryon Place development,
zoned Mixed Use District (MXD).
▪ The Lochmere Village subdivision lies immediately south and southeast of the site,
and is zoned Residential-8 (R-8).
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▪
▪

Adjacent to the site’s northern and northwestern boundary is the balance of the
property at 6337 Tryon Road. The balance of that site is zoned R-40, and includes a
telecommunications tower.
Opposite the site on the north side of Tryon Road is the Wellington Shopping Center,
which is zoned Planned Development District (PDD) Major.

Locations of potential streams shown with blue shading.

Streams: The existing site drains south to a stream that runs westward along the southern
boundary of the site. The adjacent neighborhoods also drain to this stream. The Town is
currently working on an existing stormwater project to reduce flooding issues on Vinecrest
Court that are due to upstream conditions originating east-northeast of that cul-de-sac.
Those flooding issues are unrelated to the subject site.
Floodplain and Wetlands: Cary’s most recent GIS maps do not indicate the presence of
floodplain or wetlands on the subject property. Field determination of such features shall be
required at the time of development plan review.
CARY COMMUNITY PLAN CONFORMANCE AND ANALYSIS
Attached is a complete listing of each policy statement in the 2040 Imagine Cary Community
Plan. Based on staff review and analysis of the descriptions and detailed intent of all the
Plan’s policies, staff has identified policies that are applicable to this case and has provided
an analysis of the extent to which the proposed rezoning conforms to these plan policies and
recommendations.
WORK Policies
The Town’s WORK policies respond to economic challenges and opportunities facing Cary
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by:

▪ Maintaining a strong and diverse local economy
▪ Providing a variety of employment options
Applicable policies:
▪ Retain and Grow Existing Cary Business (Policy 3)
▪ Support the Locational Needs of New and Expanding Firms (Policy 8)
Staff Observations:
▪

▪

▪

Regarding WORK Policy 3, the existing veterinary hospital has been an established
business on the site since 2003, and is now seeking to expand both on-site and into
a portion of the adjacent parcel at 6337 Tryon Road. Accordingly, the proposed
rezoning supports Policy 3.
Regarding Work Policy 8, veterinary hospitals may have different locational needs
than many other types of professional offices. Such uses often do not fit into mixeduse and office park environments due to a need to separate animal clientele from
other nearby offices and pedestrians. The subject site is conveniently located near
Wellington Shopping Center, while also having adequate separation from other uses
for veterinary and kennel services.
Other considerations. As can be seen in the preceding maps, the rezoning request
will utilize only an irregularly-shaped southern and central portion of the parcel at
6337 Tryon Road (PIN 0772156953). The remaining western portion of that
property is currently used for a telecommunications tower. The proposed rezoning
could limit the future use of the remaining eastern portion of the property, although
this area does have steep slopes of 15% or more, making it difficult to develop. As
proposed, it would remain zoned R-40, and could be developed accordingly.
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In the above map, the property at 6405 Tryon Road is shaded magenta, and the property at
6337 Tryon Road is shaded blue. The dark blue portion of 6337 Tryon – inside the bold
yellow boundary line – is the portion included in the rezoning request, and the light blue
portion is not included in the request. Also shown is the location of the existing cell tower just
outside the rezoning boundary, as well as the remaining portion of 6337 Tryon that has
particularly steep slopes.

ENGAGE Policies
Parks Recreation and Cultural Resources Master Plan Goals
Applicable goals:
▪ Maintain a diverse and balanced park and open space system as the Town
of Cary grows. (Goal 1)
▪

Provide Cary citizens with a highly functional, safe, well-maintained
greenway network that provides recreation, transportation, and education
opportunities and wildlife benefits. (Goal 2)

▪

Incorporate best management and planning practices to ensure quality
services and efficient use of resources. (Goal 9)

Staff Observations:
According to the Parks, Recreation and Cultural Resources Master Plan, there are no
existing or proposed parks within or adjacent to the site. The closest park is Marla Dorrel
Park, approximately 0.3 miles northwest of the subject site.
There are no greenway or street-side trail corridors within or adjacent to the site. A proposed
street-side trail is located along SW Cary Parkway, approximately 0.2 miles to the west. The
closest existing greenway access is Hinshaw Greenway Trail, approximately 0.3 miles
northwest of the site.
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The map above shows a streetside trail planned for SE Cary Pkwy., about 600 feet west of the site.
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Future Growth Framework (Cary Community Plan, Chapter 6, SHAPE)
As seen in the map below, most of the subject site is designated as part of a Commercial
Center on the Future Growth Framework Map, while a small portion is designated Traditional
Neighborhood.

Wellington
Shopping
Center

SITE

The Community Plan describes Commercial Centers as having – at a minimum -- a shopping
center of about 5-10 acres or more, anchored by a supermarket or equivalent. (The Wellington
Shopping Center opposite the subject site fulfills that part of the definition.) Commercial
Centers may also have the option of including residential, office, and/or institutional uses.
These other uses may be mixed into the center either vertically within multi-story buildings, or
horizontally on adjacent sites. Commercial centers are typically located at major street
intersections, and provide retail and services within a convenient distance of nearby homes.
The Community Plan describes Traditional Neighborhoods as primarily encompassing
neighborhoods built during Cary’s second “suburban boom” era, which started in the mid1980’s and continued until about 2005. These “second ring” suburbs surround and extend
outwards from Cary’s Heritage Neighborhoods, and include many of the large, master-planned
developments of that era, such as Lochmere, Preston, and Parkway. Residential uses
dominate Traditional Neighborhoods; however, other uses, such as schools, daycare, places of
worship, and limited neighborhood office and commercial are also appropriate. These uses are
often focused at the edges of neighborhoods.
Staff Observations:
▪

The proposed office and veterinary uses are consistent with the vision for areas
designated Commercial Center.

4.9

▪

The proposed uses are also consistent with the definition for Traditional Neighborhood,
since the site is at the outer edge of a neighborhood, fronts on a major thoroughfare
adjacent to the Commercial Center area, is of limited in size, and meets the intent for
having limited amounts of neighborhood office and services.
SHAPE Policies
The Town’s SHAPE policies guide future growth by:
▪ Supporting the Town’s economic development efforts
▪ Efficiently using existing and planned infrastructure
▪ Ensuring the Town’s fiscal health
▪ Maintaining the high quality of development found today
Applicable policies:
▪ Encourage Mixed Use Development (Policy 3)
▪ Support and Facilitate Redevelopment and Infill Development (Policy 4)
▪ Provide Appropriate Transitions Between Land Uses (Policy 6)

Staff Observations:
Regarding Policy 3, Encourage Mixed Use Development: While the Community Plan places
its primary focus on mixed use development at Destination Centers, Commercial Mixed-Use
Centers, and Downtown, the policy also encourages mixed uses wherever it might be
practical, noting that “limited mixed-use development might also occur in other locations,
such as Commercial Centers.” The proposed professional, medical, and veterinary uses at
this site supports Policy 3 by expanding the range of uses within and adjacent to the
Wellington Commercial Center.
Regarding Policy 4, Support and Facilitate Redevelopment and Infill Development: The
parcel onto which parking uses would be expanded (6337 Tryon Road) is an infill site, so the
rezoning helps to support the policy. In addition, since the parking expansion is being
requested to expand the uses on the existing OI parcel at 6405 Tryon Road, the whole
proposed rezoning supports Policy 4.
Regarding Policy 6, Provide Appropriate Transitions Between Land Uses: The Town of Cary’s
LDO will require “separation transitions” in the form of perimeter buffers. The LDO requires
a minimum 40-foot Type A landscape buffer adjacent to Lochmere Village.
MOVE Policies
Cary’s MOVE policies are designed to respond to transportation challenges and
opportunities:
▪ Provide an efficient, functional, and well-designed transportation system
▪ Allow mobility choices
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Applicable policies:
▪ Ensure Safety for All Users and Modes (Policy 1)
▪ Apply Multimodal Street Designs (Policy 2)
▪ Design Transportation Infrastructure to Address Land Use Context (Policy 3)
▪ Ensure a Well-Maintained System (Policy 8)
Cary’s transportation requirements for development reflect the Move Chapter policies.
Planned improvements illustrated on the adopted Move chapter maps were developed to
ensure the safety and accommodation of all users and modes, reflect land use
considerations, provide additional system connections, close gaps, and minimize
thoroughfare widths wherever possible.
Tryon Road
Existing Cross Section:
▪ Road: 4-lane road with curb and gutter in 105 ft of right-of-way
▪ Sidewalks: 5-foot sidewalk on both sides of the road.
▪ Bicycle Lanes: 14-foot-wide outside lane in both directions.
Future Cross Section: Tryon Rd is built to its ultimate cross-section as provided in the
Town’s Planned Roadway Widths map.
Improvements Being Considered by the Town of Cary as Part of Ongoing Budgeted Capital
Projects: N/A
Transit
GoTriangle Route 305 serves the site along Tryon Road. In the long term, the Imagine Cary
Community Plan recommends that GoCary fixed-route bus service be extended along this
section of Tryon Road.
Notes: 1) Streets in Cary are typically constructed or widened in increments, with developers
completing the half-width section along their frontage when the property is developed.
2) Construction of other off-site improvements may be voluntarily offered as zoning
conditions by applicants for rezoning cases. 3) NCDOT may require additional off-site
improvements.
KEY REQUIREMENTS FROM THE LAND DEVELOPMENT ORDINANCE
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DENSITY AND DIMENSIONAL STANDARDS
Current R40
Zoning District

Land Uses

▪ detached dwellings,
manufactured homes
(by right);
▪ some other residential
types by special use;
▪ variety of nonresidential uses by right
or with special use

Maximum
Building Height

35 feet (May be
increased by one foot for
every additional foot
provided between the
building footprint and the
minimum required
setback).

Current OI
Proposed OI-CU
Zoning District
Zoning District
All uses allowed by
OI District, including:
veterinary hospital/
professional office,
office with indoor
vet, indoor kennel,
kennel, or office
day care center,
(business or
nursing home, preschool, bank, funeral professional)
home, personal
services, other
35 feet within 100 feet of a residential
district; 50 feet otherwise;
May be increased by one foot for every
additional foot provided between the
building footprint and the minimum required
setback.

LANDSCAPE BUFFER
The existing veterinary site was approved in 2001, and includes a 30-foot Type A on-site
perimeter buffer adjacent to the Lochmere Village subdivision. In addition, Lochmere Village
includes its own 30-foot Type A perimeter buffer adjacent to the subject site, although that is
in the form of a landscape easement recorded within the lots. Also, a substantial portion of
the boundary between the subject site and Lochmere Village coincides with a stream subject
to a 50-foot stream buffer, and in several locations that stream buffer extends into the site
beyond the 30-foot perimeter buffer. (See Exhibit A.)
STREETSCAPE
For the proposed uses, Town ordinances will require a 30-foot streetscape buffer along
Tryon Road.
TRAFFIC
The proposed rezoning of 4.08 acres includes a zoning condition (#3), which limits the area
to be rezoned (“Additional Area” in Exhibit A) to additional parking and access to parking. An
expansion of the existing veterinary use is not proposed in the “Additional Area.”
Since the Council Public Hearing, the applicant has added a condition to limit the maximum
floor area on the site to 37,000 square feet, which would be an increase of 13,500 square
feet (the existing building is 23,500 square feet). For the most intense use (Vet Clinic)
allowed on the site, if this additional floor area were constructed, it would generate
approximately an additional 52 AM and 57 PM peak hour trips.
STORMWATER
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The Town has specific stormwater and floodplain management requirements for new
development that must be addressed during the development plan review process to satisfy
Cary’s Land Development Ordinance. These new development requirements are established
to mitigate potential flooding impacts and to enhance water quality of our streams while
protecting current and future residents of Cary. These protections are provided
comprehensively as follows:
▪
▪
▪
▪

During development plan review, address improving stormwater and floodplain
management by addressing the potential for replacing aging and inadequate
infrastructure, as allowed and applicable.
During construction, provide sedimentation and erosion control measures to prevent
transport of sediment from the construction site.
In perpetuity, limit the stormwater runoff from new development to pre-development
site conditions with approved stormwater control measures (SCM’s) that restrict
stormwater flow leaving the site to engineered limits.
Upon completion of the post-construction SCM’s and prior to final acceptance of the
new development, require independent certification that they will function as
designed, and require provisions for the ongoing maintenance of the SCM’s, to
protect quantity and enhance the quality of stormwater leaving the site in perpetuity.

As noted previously in this report, the Town is currently working on an existing stormwater
project to reduce upstream flooding issues on Vinecrest Court, southeast of the site. Those
issues are due to upstream conditions originating east-northeast of that cul-de-sac, and are
unrelated to the subject site.
STAFF RECOMMENDATION
Town Staff’s recommendation for the rezoning request is for approval and the rationale for
the recommendation is discussed in the table below.
Summary of Analysis
▪ Policies in the WORK, ENGAGE, SHAPE, and MOVE chapters were found to be
applicable to the rezoning request.
▪

The proposal supports WORK Policy 3, Retain and Grow Existing Cary Business, as
the opportunity for this business to grow increases the chances it will remain in Cary.
The proposal also supports WORK Policy 8, Support the Locational Needs of New and
Expanding Firms, by providing the opportunity for an existing business to grow in a
location where it has been operating with an established clientele.

▪

The proposal supports the Future Growth Framework Map in the SHAPE chapter by
providing a service-oriented office use in a Commercial Center, and contemplates
adding land for expansion at the edge of a Traditional Neighborhood – a land use
designation that allows limited office and commercial uses at the edge of
neighborhoods.

▪

The proposal supports multiple policies (3, 4 and 6) in the Shape Chapter by
supporting and encouraging economic development, efficiently using existing
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infrastructure, facilitating infill development, and providing appropriate transitions
between land uses.
▪

By being located on a road that is built to its ultimate cross-section, that is served by
GoTriangle, and that could be added to GoCary fixed-route service at some point in
the future, the proposal supports mobility and makes efficient use of existing
transportation infrastructure.

NEXT STEPS
The Town Council may take final action on the rezoning request. If the rezoning is approved,
the developer or property owner must submit and obtain approval for a Development Plan
for the subject property prior to commencing construction of infrastructure or submitting
requests for building permits.
#3570

Attachment: 18-REZ-18 Vicinity Map (18-REZ-18 Veterinary Specialty Hospital)
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Attachment: 18-REZ-18 Existing Zoning (18-REZ-18 Veterinary Specialty Hospital)
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Town of Cary

In attendance were:
• Debra Grannan, Assistant Planning Director, Town of Cary
• Doug Loveland, Senior Planner, Town of Cary
• Rob Wilson, Development Planning Manager, Town of Cary
• Jason Earliwine, Entitlement Specialist, WithersRavenel
• Rebecca Vinter, Engineer, WithersRavenel
Meeting began at 6:30pm.
After a brief summary of the Rezoning process and introduction to the case by Doug Loveland, Jason
Earliwine was introduced.
Mr. Earliwine gave a brief description of the property and the conceptual plan for the future
development of the parking area and stormwater control measures. He explained that the rezoning case
is a conditional rezoning which would allow conditions to be added as the property owner sees fit…in
order to create a harmonious balance between the commercial property and its neighbors. He also
added that a site plan is not required at this stage of the process and that we are here tonight to discuss
the nuances of the rezoning itself.
There were ten neighbors in attendance and all had similar concerns, listed below:
1. The existing stream buffer, they believed, was to be 100 feet on each side. Staff located the
most recent plat and verified that that information was not correct. The buffer is, in fact, 50 feet
on each side, totaling 100 feet. This concerned neighbors because they claim they can already
see the existing parking lot and hear the vet staff and customers as they enter and exit the
building. The neighbors collectively would like a thicker vegetative buffer that would block some
of the noise and view of the parking area.
a. Also, the existing solid waste containers are located on the south side of the subject
parcel, nearest the neighborhood. The neighbors claim they are awakened by the noise
of the garbage trucks collecting the trash and loudly banging the solid waste containers
as they do so. Town of Cary staff suggested that this issue could be handled before the
public hearing and not be included as a condition of the rezoning if the property owner
simply moves the dumpsters to the north side of the property, if feasible.
b. Town staff suggested that a condition be placed on the rezoning that the 100-foot
buffer should not be disturbed at all, and potentially increased as a way to mitigate
visual impacts. Mr. Earliwine added that evergreen vegetation could be substituted in
the buffer as a condition of the rezoning in order to create a more solid barrier between
the neighborhood and the vet hospital.
2. The neighbors claim the stream that flows between their properties and the subject property
currently overflows on a regular basis due to the existing impervious surface from the
Veterinary Hospital. They are concerned that more impervious surface area will greatly impact
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the flooding that already occurs. Mr. Earliwine explained that stormwater control measures are
not only required by the Town of Cary UDO, but have been conceptually added to the future site
plan as a way to control run-off. Ms. Vinter added that until the engineering calculations and
site plan are performed and created, we will not be able to advise whether the SCM will be
created as a pond or some other form of control device. The neighbors were concerned about
the location of the proposed SCM and the integrity of the berm that exists to control some of
the stormwater flow. They are concerned about any grading that may take place to creat the
SCM. Town staff suggested that the property owner could offer a larger SCM devise as one of
the conditions of the rezoning, in order to help control the flooding that is currently taking place
on the neighbor’s properties.
There were also concerns that new buildings and an expansion of the existing building were going to
take place as part of the new development being proposed. Mr. Earliwine explained that while this is
certainly a possibility and a right of the property owner to expand their structures within the guidelines
of the Town UDO, the property owner currently has no plans for any building development or
expansion. The purpose of the rezoning is to allow for an expanded parking area.
Several negative comments were made about the fact that the property owners were not present for
the neighborhood meeting. Mr. Earliwine explained that it was just an informal meeting to collect
information from the neighbors about their concerns and to field questions regarding the proposed
rezoning. There really was no need for the property owner to travel from PA for this meeting. The
neighbors then asked if there would be any further contact between them and the property owner
before the public hearing. Town staff suggested an additional neighborhood meeting before the public
hearing in order to negotiate on some conditions the property owner could add to the rezoning petition.
Mr. Earliwine assured the neighbors that this was certainly appropriate and that he would discuss with
the property owners to determine the next steps in this process.
Several neighbors wanted to note that the Veterinary Hospital has been a good neighbor so far and they
would like to continue that mutual relationship. They suggested that if a set of conditions was created
that would appease them of their concerns over further development of the subject property, they
would certainly be in support of the property owner’s rezoning request.
The meeting adjourned at 7:45pm.
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4.9.e

COMBINED METES AND BOUNDS DESCRIPTION
CARY VSH-CALICO LLC (PIN 0772-15-4701) AND THE ADJOINING PORTION OF THE
JOHN G. KUHN PROPERTY (PIN 0772-15-6953) TO BE REZONED
COMMENCING AT AN EXISTING PK NAIL IN THE ENTRANCE DRIVE OF CARY VSH-CALICO LLC
(DB 16230, PG. 694), ALSO KNOWN AS SPOLETO WAY (PRIVATE), ON THE SOUTHERN RIGHT-OFWAY OF TRYON ROAD (SR 1009), A COMMON CORNER WITH CENTENNIAL TRYON PLACE, LLC
(DB 15676, PG. 803), HAVING NC GRID, NAD 83 (2011) COORDINATES OF Y(N): 725,812.88 AND
X(E): 2,071,121.34 AND BEING THE TRUE POINT OF BEGINNING FOR THE AREA HEREIN
DESCRIBED:
THENCE ALONG THE SOUTHERN RIGHT-OF-WAY OF TRYON ROAD THE FOLLOWING COURSES
AND DISTANCES:
ALONG THE ARC OF A CURVE TO THE LEFT, HAVING A RADIUS OF 1,398.14 FEET, AN
ARC LENGTH OF 92.95 FEET, AND A CHORD BEARING AND DISTANCE OF N58°10'49"E,
92.93 FEET TO AN EXISTING IRON PIPE; AND
N57°01'41"E, 58.07 FEET TO AN EXISTING IRON PIPE, A COMMON CORNER WITH JOHN G.
KUHN (DB 16182, PG. 720); AND
N56°25'24"E, 80.77 FEET TO A POINT;
THENCE LEAVING THE SOUTHERN RIGHT-OF-WAY OF TRYON ROAD THROUGH KUHN THE
FOLLOWING COURSES AND DISTANCES:
S57°31'56"E, 31.06 FEET TO A POINT;
S82°05'49"E, 47.61 FEET TO A POINT;
S87°53'50"E, 89.46 FEET TO A POINT;
S17°57'19"E, 30.93 FEET TO A POINT;
S69°47'22"E, 3.09 FEET TO A POINT; AND
ALONG THE ARC OF A CURVE TO THE LEFT HAVING A RADIUS OF 79.50 FEET, AN ARC
LENGTH OF 42.09 FEET AND A CHORD BEARING AND DISTANCE OF S46°18'21"E, 41.60
FEET TO A POINT ON THE COMMON LINE BETWEEN KUHN AND VSH;
THENCE ALONG THE COMMON LINE BETWEEN KUHN AND VSH S81°25'56"E, 54.27 FEET TO A
POINT;
THENCE LEAVING THE COMMON LINE BETWEEN KUHN AND VSH THROUGH KUHN THE
FOLLOWING COURSES AND DISTANCES:
ALONG THE ARC OF A CURVE TO THE LEFT HAVING A RADIUS OF 79.50 FEET, AN ARC
LENGTH OF 18.76 FEET AND A CHORD BEARING AND DISTANCE OF N71°50'59"E, 18.72
FEET TO A POINT;
S75°52'15"E, 27.22 FEET TO A POINT;
N40°41'37"E, 10.81 FEET TO A POINT;
S81°23'02"E, 33.72 FEET TO A POINT;
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S82°29'46"E, 129.61 FEET TO A POINT; AND
S07°30'03"W, 137.31 FEET TO AN EXISTING IRON PIPE AT THE NORTHEAST CORNER OF
VSH, A COMMON CORNER WITH LOT 89 LOCHMERE VILLAGE PHASE 2, SECTION 2 (BM
1996, PG. 1813);
THENCE ALONG COMMON LINES WITH LOTS 84-86 AND 88-89 LOCHMERE VILLAGE S51°03'56"W,
389.09 FEET TO AN EXISTING IRON PIPE, A COMMON CORNER WITH LOT 84 LOCHMERE
VILLAGE, PASSING EXISTING IRON PIPES AT 138.59 FEET, 122.50 FEET, 97.05 FEET, AND 30.95
FEET;
THENCE ALONG COMMON LINES WITH LOTS 83 AND 84 LOCHMERE VILLAGE S78°46'03"W,
258.66 FEET TO AN EXISTING IRON PIPE, A COMMON CORNER WITH LOT 83 IN THE LINE OF
CENTENNIAL TRYON PLACE, LLC;
THENCE ALONG THE COMMON LINE WITH CENTENNIAL TRYON PLACE, LLC N20°31'32"W, 315.60
FEET TO THE POINT AND PLACE OF BEGINNING, CONTAINING 177,493 SQUARE FEET OR 4.075
ACRES FOR THE AREA HEREIN DESCRIBED.
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N08°36'58"E, 119.98 FEET TO A POINT;
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CARY COMMUNITY PLAN CONFORMANCE AND ANALYSIS

POLICIES
LIVE Policies
Policy 1: Maintain Neighborhood Character
Policy 2: Provide More Housing Choices for All Residents
Policy 3: Provide for More Housing Options in New Neighborhoods
Policy 4: Provide the Greatest Variety of Housing Options in Mixed Use
Centers
Policy 5: Support Residential Development on Infill and Redevelopment
Sites
Policy 6: Encourage and Support the Provision of Affordable Dwellings
WORK Policies
Policy 1: Grow A Sustainable and Diversifying Workforce
Policy 2: Enhance Locational Appeal to Businesses and Workers
Policy 3: Retain and Grow Existing Cary Businesses
Policy 4: Diversify Cary’s Economy
Policy 5: Attract New, High Value Businesses
Policy 6: Attract and Nurture Small Businesses
Policy 7: Ensure the Economic Growth and Vitality of Downtown
Policy 8: Support the Locational Needs of New and Expanding Firms
Policy 9: Promote High Quality Education
Policy 10: Reserve and Provide Employment Sites in Selected
Commercial Mixed Use and Destination Centers
Policy 11: Reserve and Provide Employment Sites in Traditional Office
Parks
Policy 12: Transform Selected Office Parks into Employment Mixed Use
Campuses
SHOP Policies
Policy 1: Facilitate Redevelopment of Underperforming Commercial
Centers
Policy 2: Focus Commercial Uses within Commercial Mixed Use Centers,
Destination Centers, Downtown, and Shopping Centers
Policy 3: Support the Development of a Limited Number of Destination
Centers
ENGAGE Policies
PRCR Plan Goal 1 - Maintain a diverse and balanced park and open
space system as the Town of Cary grows.

Cary Community Plan Policy Handout

POLICIES APPLICABLE
TO THIS CASE
18-REZ-18

✓

✓

✓
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The 2040 Cary Community Plan is the comprehensive plan for the Town of Cary, adopted on
January 24, 2017. (Please visit www.townofcary.org to view the plan in its entirety.) The purpose of
this report section is to identify policies and elements of the Community Plan that are relevant to a
rezoning case, and provide an analysis of the extent a proposed rezoning request conforms to
these policies and recommendations.
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✓
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PRCR Plan Goal 2 - Provide Cary citizens with a highly functional, safe,
well-maintained greenway network that provides recreation,
transportation, and education opportunities and wildlife benefits.
PRCR Plan Goal 3 - Provide a mix of recreation and cultural arts
programs responsive to a growing and diverse population.
PRCR Plan Goal 4 - Enhance program planning and market analysis
efforts to more strategically deliver services.
PRCR Plan Goal 5 – Provide an equitable distribution of public indoors
recreation spaces in Cary that is sustainable.
PRCR Plan Goal 6 - Maintain quality cultural arts facilities that celebrate
Cary’s history and diversity.
PRCR Plan Goal 7 - Manage the Town’s competitive Sports Venues so
they are financially sustainable, continue to attract regional and national
events, and are considered an asset by all citizens.
PRCR Plan Goal 8 – Expand special use facilities in response to
community needs, trends, and funding and partnership opportunities.
PRCR Plan Goal 9: Incorporate best management and planning
practices to ensure quality services and efficient use of resources.
Cary Public Art Vision: Promote public art through site-specific and
community-specific artworks that enhance the public realm, deepen a
sense of place and civic identity, stimulate community dialogue and
transform Cary’s public spaces into vibrant and meaningful places.
HPMP Goal 1: Establish Fair and Effective Processes and Policies For
Preservation
HPMP Goal 2: Preserve, Protect and Maintain Cary’s Historic Resources
HPMP Goal 3: Preserve Historic Contexts
HPMP Goal 4: Raise Awareness of Historic Preservation
HPMP Goal 5: Document, Preserve and Share Cary’s Culture & Heritage
SHAPE Policies
Policy 1: Distribute Shopping Centers, Commercial Mixed Use Centers,
and Destination Centers Across Town
Policy 2: Focus the Most Intense Types of Development in Strategic
Locations
Policy 3: Encourage Mixed Use Development
Policy 4: Support and Facilitate Redevelopment and Infill Development
Policy 5: Support the Revitalization of Targeted Redevelopment
Corridors
Policy 6: Provide Appropriate Transitions Between Land Uses
Policy 7: Provide Opportunities for a Limited Set of Non-Residential Uses
Outside of Commercial Centers
Policy 8: Preserve and Maintain Cary’s Attractive Appearance and
Quality of Development
Future Growth Framework [Map] and Development Category (plan pages
93-108)
Eastern Cary Gateway Special Planning Area Policies
Policy 1: Foster Development of a Compact Mixed Use, and High Density
Destination Center
Policy 2: Improve the Visual Experience of Gateway Corridors

✓

✓
✓
✓
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Policy 3: Require Connectivity and Accessibility Within and Between
Developments
Policy 4: Partner with the City of Raleigh on Joint Planning Initiatives
Supportive of Eastern Cary Gateway and the Larger Area
Future Growth Framework [Map] for Eastern Cary Gateway SPA (plan
pages 124-132)
Downtown Special Planning Area Policies
Policy 1: Foster Downtown’s Authentic Character
Policy 2: Encourage All Downtown Subareas to Share a Common Identity
Policy 3: Foster the Development of Connected and Cohesive Downtown
Subareas
Policy 4: Balance Transportation Investments to Support Accessibility of
All Modes
Policy 5: Encourage Downtown Reinvestment and Redevelopment
Policy 6: Support a Range of Uses in Downtown
East Chatham Gateway Subarea recommendations (plan pages 149143)
North Academy Subarea recommendations (plan pages 154-158)
Central Chatham Subarea recommendations (plan pages 159-163)
South Academy Subarea recommendations (plan pages 164-168)
West Chatham Gateway Subarea recommendations (plan pages 169173)
Carpenter Special Planning Area Policies
Policy 1: Protect Historic Properties and Places
Policy 2: Encourage Compatible Infill Development and Uses within the
Carpenter Crossroads Area
Policy 3: Design New Neighborhoods in the Southern Section of the
Special Planning Area to Complement the Historic Context
Policy 4: Design New Neighborhoods in the Northern Section of the
Special Planning Area that Complement the Historic Rural Character of
Carpenter
Policy 5: Use Roadway and Streetscape Designs that Reinforce the
Historic Character of Carpenter
Future Growth Framework [Map] for Carpenter SPA (plan pages 187192)
Green Level Special Planning Area Policies
Policy 1: Maintain Land Use Transition
Policy 2: Respect Heritage and Open Space
Policy 3: Require Suburban Amenities Along Roadways
Policy 4: Support Development of a Signature Mixed Use Destination
Center
Future Growth Framework [Map] for Green Level SPA (plan pages 203206)
MOVE Policies
Policy 1: Ensure Safety for All Users and Modes
Policy 2: Apply Multimodal Street Designs
Policy 3: Design Transportation Infrastructure to Address Land Use
Context
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Policy 4: Focus Investments on Improving Connections and Closing
Gaps
Policy 5: Minimize Thoroughfare Widths
Policy 6: Improve Pedestrian and Bicycle Crossings
Policy 7: Target Transit Investments
Policy 8: Ensure a Well-Maintained System
SERVE Policies
Policy 1: Provide Services and Facilities for Current and Future
Generations That Balance High Quality and Affordability
Policy 2: Provide Safe, Reliable Water and Wastewater Service
Policy 3: Encourage Environmentally Responsible Stormwater
Management
Policy 4: Ensure Long-Term, Cost-Effective, and EnvironmentallyResponsible Disposal of Waste
Policy 5: Protect and Restore Open Space and the Natural Environment
Policy 6: Improve Air Quality
Policy 7: Improve Energy Efficiencies and Sustainable Energy Practices
Policy 8: Integrate Concepts of Resiliency and Adaptation into Planning
Practices
Policy 9: Preserve and Protect the Urban Tree Canopy
Policy 10: Support Local Food Systems
Policy 11: Support Expansive and Cutting-Edge Information Technology
Infrastructure
Policy 12: Provide Exemplary and Timely Emergency Services
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4.9.k

A. Motion to Approve Rezoning Case and Adopt Statement of Consistency
I move that the Town Council:
(1) Adopt the following statement regarding rezoning 18-REZ-18:

Section 1: Rezoning 18-REZ-18 is consistent with the Comprehensive Plan because,
as described in the staff report, it furthers policies from the WORK and SHAPE
chapters. Examples include WORK Policy 3 (Retain and Grow Existing Cary
Businesses), WORK Policy 8 (Support the Locational Needs of New and Expanding
Firms), SHAPE Policy 3 (Encourage Mixed Use Development), SHAPE Policy 4
(Support and Facilitate Redevelopment and Infill Development, and SHAPE Policy 6
(Provide Appropriate Transitions Between Land Uses).
Section 2: The Town Council considers the adoption of rezoning 18-REZ-18 to be
reasonable and in the public interest based upon the information presented at the
public hearings and by the applicant, based upon the recommendations and detailed
information developed by staff and/or the Planning & Zoning Board contained in the
staff report, and considering the criteria of Section 3.4.1(E) of the Town of Cary Land
Development Ordinance, because, among other reasons, it provides the opportunity
for an existing business to expand in its current location and remain in Cary.
(2) Approve rezoning 18-REZ-18.
B. Motion to Reject Rezoning Case and Adopt Statement of Inconsistency
I move that the Town Council:
(1) Adopt the following statement regarding rezoning 18-REZ-18:
THE TOWN COUNCIL OF THE TOWN OF CARY HEREBY STATES:
Section 1: Rezoning 18-REZ-18 is not consistent with the Comprehensive Plan
because it does not sufficiently further policies from the SHAPE Chapter. An example
includes SHAPE Policy 6 (Provide Appropriate Transitions Between Land Uses).
Section 2: The Town Council considers the denial of rezoning 18-REZ-18 to be
reasonable and in the public interest based on the information presented at the
public hearings and by the applicant, based upon the recommendations and detailed
information developed by staff and/or the Planning & Zoning Board contained in the
staff report, and considering the criteria of Section 3.4.1(E) of the Town of Cary Land
Development Ordinance, because, among other reasons, the proposed rezoning does
not correct an error or meet the challenge of some changing condition, trend or fact.
(2) Reject rezoning 18-REZ-18.
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THE TOWN COUNCIL OF THE TOWN OF CARY HEREBY STATES:
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REZONING ORDINANCE

An ordinance to amend the Official Zoning Map of the Town of Cary to change the zoning of
3.41 acres at 6205 Tryon Road owned by Cary VSH –Calico LLC, and 0.67 acres at 6333
Tryon Road owned by John G. Kuhn by rezoning from Office and Institutional (OI) and
Residential 40 (R-40) to Office and Institutional –Conditional Use (OI-CU). The existing Mixed
Use Overlay District (MUOD) and Watershed Protection Overlay District (Swift Creek SubDistrict) designations will remain.
BE IT ORDAINED BY THE TOWN COUNCIL OF THE TOWN OF CARY:
Section 1: The Official Zoning Map is hereby amended by rezoning the area illustrated in
Exhibit A, and described in Exhibit B (“Property”) as follows:
PARCEL & OWNER INFORMATION
Property Owner
Cary VSH – Calico
LLC
15 E. Ridge Pike,
Suite 220
Conshohocken, PA
19428
John G. Kuhn
6333 Tryon Road
Cary, NC 27518
Total Area

County Parcel
Numbers
(10-digit) (PIN)

Real Estate
IDs (REID)

Addresses

Acreage

0772154701

0023338

6405 Tryon Road

3.41

0772156953
(portion)

0126311
(portion)

6337 Tryon Road

3.47
(0.67
portion
to be
rezoned)
4.08

Section 2:
That this Property is rezoned from OI and R-40 to OI-CU subject to all the individualized
development conditions set forth herein, if any, and to all the requirements of the Cary Land
Development Ordinance (LDO) and other applicable laws, standards, policies and guidelines,
all of which shall constitute the zoning regulations for the approved district and are binding
on the Property.
Section 3:
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The conditions proposed by the applicant to address conformance of the development and
use of the Property to ordinances and officially adopted plans, to address impacts
reasonably expected to be generated by the rezoning, and to promote the public health,
safety and general welfare, and accepted and approved by the Town are:

2. Land Use shall be limited to a veterinary hospital/office with indoor kennel, or
office (business or professional).
3. The area identified as "Additional Area" in Exhibit A shall only be used for
additional parking and access to parking.
4. The building floor area of the site shall be limited to a maximum of 37,000
square feet.
5. Any development plan for construction within the area identified as “Additional
Area”, as shown in Exhibit A, shall include a twenty-foot (20’) Type A buffer along
the eastern property line, as indicated on Exhibit A.
6. There shall be no land-disturbing activities of any kind in the 50-foot riparian
buffer or the 30 feet of the perimeter buffer along the eastern/southern boundary
of the site that is closest to the property line (see designated Combined Buffer
Area on Exhibit A), unless disturbance is required for a non-electric utility line or
stormwater outfall.
7. All light fixtures on the property shall be thirty feet (30') or less in height.
8. In addition to meeting all of the Town of Cary's Stormwater requirements,
stormwater control measures for the site will be designed so as to fully mitigate
peak flow runoff from the property for the 100-year storm event for any new
development beyond the existing conditions shown on Exhibit A.
9. If any Stormwater Control Measure (SCM) requires a constant pool of water, then
a fence shall be installed to surround the SCM.
Section 4: This ordinance shall be effective on the date of adoption.
Adopted and effective: April 25, 2019
_______________________________________
Harold Weinbrecht, Jr.
Mayor
______________________________
Date
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1. There shall be no solid waste removal services from the property between the
hours of 12am (midnight) and 7am.
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Exhibit B:

COMMENCING AT AN EXISTING PK NAIL IN THE ENTRANCE DRIVE OF CARY VSH-CALICO LLC
(DB 16230, PG. 694), ALSO KNOWN AS SPOLETO WAY (PRIVATE), ON THE SOUTHERN RIGHT-OFWAY OF TRYON ROAD (SR 1009), A COMMON CORNER WITH CENTENNIAL TRYON PLACE, LLC
(DB 15676, PG. 803), HAVING NC GRID, NAD 83 (2011) COORDINATES OF Y(N): 725,812.88 AND
X(E): 2,071,121.34 AND BEING THE TRUE POINT OF BEGINNING FOR THE AREA HEREIN
DESCRIBED:
THENCE ALONG THE SOUTHERN RIGHT-OF-WAY OF TRYON ROAD THE FOLLOWING COURSES
AND DISTANCES:
ALONG THE ARC OF A CURVE TO THE LEFT, HAVING A RADIUS OF 1,398.14 FEET, AN
ARC LENGTH OF 92.95 FEET, AND A CHORD BEARING AND DISTANCE OF N58°10'49"E,
92.93 FEET TO AN EXISTING IRON PIPE; AND
N57°01'41"E, 58.07 FEET TO AN EXISTING IRON PIPE, A COMMON CORNER WITH JOHN G.
KUHN (DB 16182, PG. 720); AND
N56°25'24"E, 80.77 FEET TO A POINT;
THENCE LEAVING THE SOUTHERN RIGHT-OF-WAY OF TRYON ROAD THROUGH KUHN THE
FOLLOWING COURSES AND DISTANCES:
S57°31'56"E, 31.06 FEET TO A POINT;
S82°05'49"E, 47.61 FEET TO A POINT;
S87°53'50"E, 89.46 FEET TO A POINT;
S17°57'19"E, 30.93 FEET TO A POINT;
S69°47'22"E, 3.09 FEET TO A POINT; AND
ALONG THE ARC OF A CURVE TO THE LEFT HAVING A RADIUS OF 79.50 FEET, AN ARC
LENGTH OF 42.09 FEET AND A CHORD BEARING AND DISTANCE OF S46°18'21"E, 41.60
FEET TO A POINT ON THE COMMON LINE BETWEEN KUHN AND VSH;
THENCE ALONG THE COMMON LINE BETWEEN KUHN AND VSH S81°25'56"E, 54.27 FEET TO A
POINT;
THENCE LEAVING THE COMMON LINE BETWEEN KUHN AND VSH THROUGH KUHN THE
FOLLOWING COURSES AND DISTANCES:
ALONG THE ARC OF A CURVE TO THE LEFT HAVING A RADIUS OF 79.50 FEET, AN ARC
LENGTH OF 18.76 FEET AND A CHORD BEARING AND DISTANCE OF N71°50'59"E, 18.72
FEET TO A POINT;
S75°52'15"E, 27.22 FEET TO A POINT;
N40°41'37"E, 10.81 FEET TO A POINT;

Attachment: 18-REZ-18 Draft Ordinance (18-REZ-18 Veterinary Specialty Hospital)

COMBINED METES AND BOUNDS DESCRIPTION
CARY VSH-CALICO LLC (PIN 0772-15-4701) AND THE ADJOINING PORTION OF THE
JOHN G. KUHN PROPERTY (PIN 0772-15-6953) TO BE REZONED

4.9.l

S81°23'02"E, 33.72 FEET TO A POINT;
N08°36'58"E, 119.98 FEET TO A POINT;
S82°29'46"E, 129.61 FEET TO A POINT; AND

THENCE ALONG COMMON LINES WITH LOTS 84-86 AND 88-89 LOCHMERE VILLAGE S51°03'56"W,
389.09 FEET TO AN EXISTING IRON PIPE, A COMMON CORNER WITH LOT 84 LOCHMERE
VILLAGE, PASSING EXISTING IRON PIPES AT 138.59 FEET, 122.50 FEET, 97.05 FEET, AND 30.95
FEET;
THENCE ALONG COMMON LINES WITH LOTS 83 AND 84 LOCHMERE VILLAGE S78°46'03"W,
258.66 FEET TO AN EXISTING IRON PIPE, A COMMON CORNER WITH LOT 83 IN THE LINE OF
CENTENNIAL TRYON PLACE, LLC;
THENCE ALONG THE COMMON LINE WITH CENTENNIAL TRYON PLACE, LLC N20°31'32"W, 315.60
FEET TO THE POINT AND PLACE OF BEGINNING, CONTAINING 177,493 SQUARE FEET OR 4.075
ACRES FOR THE AREA HEREIN DESCRIBED.
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S07°30'03"W, 137.31 FEET TO AN EXISTING IRON PIPE AT THE NORTHEAST CORNER OF
VSH, A COMMON CORNER WITH LOT 89 LOCHMERE VILLAGE PHASE 2, SECTION 2 (BM
1996, PG. 1813);
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Staff Report for Town Council
Meeting Date: April 25, 2019
18-REZ-27 Weston PDD (O&I 1C) Amendment
Purpose: Consider action on a proposed rezoning request
Prepared by: Debra Grannan, Planning and Development Services
Speaker: Debra Grannan, Planning and Development Services
Executive Summary: The applicant has requested the Town consider an amendment to 5.32 acres of the
Weston Planned Development District (PDD), Phase O&I 1C, located at 3001 Weston Parkway to permit up to
57 additional parking spaces for an existing building. To facilitate the addition of parking, the request would
reduce a portion of the streetscape buffer width from 50 feet to 30 feet, specify a minimum buffer of 10 feet
adjacent to the western property line, enhance the southern property line perimeter buffer adjacent to a
residential neighborhood to a Type A standard, construct a segment of street side trail along Weston Parkway,
and prohibit any increase in the size of the existing building.
Recommendation: Staff recommends approval of this rezoning request with the conditions as proposed by the
applicant.
Planning and Zoning Board Determination: The Planning and Zoning Board found the request to be consistent
with the Imagine Cary Community Plan by a vote of 7-0.

Changes since the Town Council Public Hearing (February 7, 2019): The applicant clarified
buffer widths and types along the southern and eastern property lines.
Changes since the Planning and Zoning Board (March 25, 2019): None
NOTE: The purpose of the rezoning is to determine whether or not the land uses and
densities allowed in the proposed zoning district are appropriate for the site. Technical
design standards of the Land Development Ordinance are addressed during review of the
site or subdivision plan.
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Click on the map to see surrounding development activity.
SUBJECT PARCELS
Property Owner

County Parcel
Numbers
(10-digit) (PIN)

Real Estate
IDs (REID)

Red Storm
Entertainment Inc
2000 Centregreen Way,
Ste 300
Cary, NC 27513

0765574341

0158999

Total Area

Addresses

Acreage

3001 Weston
Parkway

5.32

5.32

OVERVIEW
Location of Subject Property
Schedule
Existing Zoning District(s)
Existing PDD Master Plan
Proposed Zoning District(s)

3001 Weston Parkway
Town Council
Planning & Zoning
Town Council
Public Hearing
Board
February 7, 2019
March 25, 2019
April 25, 2019
PDD-Major
As specified in the Weston PDD, including specifications for
permitted uses and a requirement for a 50-foot streetscape
adjacent to Weston Parkway.
PDD-Major
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Proposed Zoning Conditions

Town Limits
Staff Contact
Applicant
Applicant’s Contact

To reduce a portion of the streetscape buffer width from 50
feet to 30 feet, specify a western property line perimeter
buffer width of 10 feet with no vehicular use area setback,
allow an increase of no more than 57 additional parking
spaces, enhance the existing 50-foot southern property line
perimeter buffer width to a Type-A standard, construct a
segment of street side trail along Weston Parkway, and
prohibit any increase in the size of the existing building. The
proposed PDD amendment does not change any of the
previously approved uses for the subject property.
Yes
Debra Grannan
(919) 460-4980
Debra.grannan@townofcary.org
Steve Reid
Red Storm Entertainment Inc.
Jamie Loyack
HagerSmith Design, PA
919-838-5109
jloyack@hagersmith.com

SUMMARY OF REQUEST
The applicant has requested to amend Tract O&I 1C of the previously approved Weston
Planned Development District (PDD) by reducing a portion of the streetscape buffer width
from 50 feet to 30 feet, specifying a 10-foot minimum buffer adjacent to the western
property line with no vehicular use area setback, allowing an increase of no more than 57
additional parking spaces, enhancing the existing 50-foot southern property line buffer width
to a Type-A standard, constructing a segment of street side trail, and prohibiting any
increase in the square footage of the existing building. There are no proposed changes to
the width of the rear property line buffer or to the maximum permitted building height. The
existing overall PDD boundaries will remain unchanged.
An analysis of the case finds the following:
▪

Additional Parking Request. The site contains 203 parking spaces; the applicant is
requesting to add 57 surface parking spaces for a total of 260. The current LDO
parking standard is 1 space per 300 square feet of office space. The existing building
area is 52,711 sq. ft., which requires 176 spaces. The table below displays the
number of parking spaces, the parking-to-office space ratio, and the percentage
increase over LDO standards. The LDO allows staff to administratively approve an
increase in parking spaces up to 30% over the LDO required spaces. In this case, the
applicant is requesting 48% more parking spaces than the required LDO number.
Town Council may approve changes to LDO parking standards as part of a PDD
rezoning.
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Number of Parking Spaces
LDO Standard: 176
Existing # of Spaces: 203
Proposed # of Spaces: 260

Parking/Office
Space Ratio
1: 300
1: 260
1: 203

Percentage increase
over LDO standard
N/A
28%
48%

Buffer Reduction Request. The applicant is requesting to reduce a portion of the streetscape
buffer width from 50 to 30 feet. Along the western property line, the previously approved
PDD did not specify a buffer width; however, a 25-foot buffer was used when the existing
building was developed. The applicant has proposed to provide a 10-foot-wide Type B
buffer, consistent with LDO standards; however, they have requested not to provide a fivefoot vehicular use area setback from this buffer. The proposed PDD reflects the LDO
standard for a 50-foot-wide Type A buffer adjacent to the southern property line. The image
below depicts current and proposed buffers:
SUMMARY OF PROCESS AND ACTIONS TO DATE
Notification
Notice of the public hearing on the proposed rezoning was mailed to property owners within
800 feet of the subject property, published on the Town’s website and posted on the subject
property. Required mailed notification distances are noted in the table below; the Town
exceeds the minimum mandated by state law and the Land Development Ordinance (LDO).
Notification Requirements
North Carolina General Statute
Abutting properties
Town of Cary Land Development Ordinance Properties within 100 feet
Town of Cary Practice
Properties within 800 feet
Neighborhood Meeting
A neighborhood meeting for the proposed rezoning was facilitated by Planning staff at Cary
Town Hall on Tuesday, December 11, 2018. According to information submitted by the
applicant, four nearby property owners attended the meeting. Questions and concerns
expressed at the meeting included the potential for increased traffic, light, and noise
impacts, and gaps in the existing buffer on the southern property line. These concerns are
summarized in the attached meeting minutes submitted by the applicant.
Since the neighborhood meeting, the Town’s Development Compliance staff visited the site
and alerted the applicant about the need to supplement the plant material in the existing
buffer adjacent to the southern property line to meet the Type A buffer standard that was
indicated o the approved site plan. The applicant proposes to amend the PDD Master plan
to reflect a 50-foot Type A buffer adjacent to the southern property line, consistent with LDO
standards.
Attached are the applicant’s responses to the justification questions contained in the
application form. Please note that these statements are that of the applicant and do not
necessarily represent the views or opinions of the Town of Cary.

4.10

Town Council Public Hearing (February 7, 2019)
Staff presented an overview of the request and described how the applicant and staff had
addressed concerns related to the southern buffer that were raised at the neighborhood
meeting.
The applicant provided a detailed justification for the request, citing the applicable policies
of the Imagine Cary Community Plan. During the public hearing, one adjacent property
owner expressed concern about the buffer reductions and noise and light impacts on her
property. A Red Storm Entertainment employee spoke in support of the request and
described the applicant’s intention to relocate this existing business from one location in the
Weston PDD to another,
During their discussion, Council members asked for details about Cary’s buffer and parking
requirements and if the design standards for the streetside trail had been specified.
Changes Since the Town Council Public Hearing
The applicant has indicated in the proposed PDD amendment that the buffer along the
southern property line will meet a Type-A planting standard.
The staff report has been updated to indicate that the proposed 10-foot buffer along the
western property line is in-keeping with LDO standards and does not represent a reduction
to the previously approved PDD; however, the elimination of the five-foot vehicular use area
setback does.
Planning and Zoning Board Meeting, March 25, 2019
Staff presented an overview of the request. The applicant’s engineer provided background
about the property owner and described the work that had been occurring to upfit the
existing building and to enhance the landscaping within the southern buffer.
During their discussion, one board member verified that parking and travel lanes were
allowed in utility easements. A second board member asked if there had been any issues
with the proposed 10-foot buffer along the western property line. The applicant reported
that there were no issues.
The Planning and Zoning Board found the request to be consistent with the Imagine Cary
Community Plan by a vote of 7-0.
Changes Since the Planning and Zoning Board Meeting
None
SITE CHARACTERISTICS AND CONTEXT
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The site is zoned PDD Major (Weston). All of the adjoining parcels have the same
zoning, except for the properties due south of the site, which are zoned R-20; these
properties are part of the Wessex Neighborhood.
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Stream Buffers
The site does not appear to be impacted by stream buffers, according to the Town’s GIS.
CARY COMMUNITY PLAN CONFORMANCE AND ANALYSIS
Attached is a complete listing of each policy statement in the 2040 Imagine Cary Community
Plan. Based on staff review and analysis of the descriptions and detailed intent of all the
Plan’s policies, staff has identified policies and applicable to this case and has provided an
analysis of the extent to which the proposed rezoning conforms to these plan policies and
recommendations.
WORK Policies
The Town’s WORK policies respond to economic challenges and opportunities facing Cary
by:
▪ Maintaining a strong and diverse local economy
▪ Providing a variety of employment options
Applicable policies:
Policy 3: Retain and Grow Existing Cary Businesses
Policy 8: Support the Locational Needs of New and Expanding Firms
Staff Observations:
▪

Policy 3: Retain and Grow Existing Cary Businesses. This policy is intended to
recognize existing businesses as vital parts of the community, as well as to
encourage their growth. This site has been used for office since 1989 and has been
expanded twice (1989, 1998).
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o Given that the site currently has both an office building and sufficient land
area to expand parking to accommodate additional employees, the PDD
Amendment request supports this policy.
▪

Policy 8: Support the Locational Needs of New and Expanding Firms. This policy
addresses the evolving regional and national market for office development, and the
locational needs of different business sectors. This policy also supports ensuring that
adequate land is available to develop employment uses in a variety of locations.
o In this case, the applicant stated that the existing office building on site is
currently undergoing interior renovations to accommodate more employees,
which necessitates more parking than is currently available on-site.
o Given that the site currently has both an office building and sufficient land
area to expand parking to accommodate more employees, the PDD
Amendment request could support the locational need of a new and/or
expanding firm.

ENGAGE Policies
Parks Recreation and Cultural Resources Master Plan Goals
Maintain a diverse and balanced park and open space system as the Town of Cary grows.
(Goal 1)
Provide Cary citizens with a highly functional, safe, well-maintained greenway network that
provides recreation, transportation, and education opportunities and wildlife benefits.
(Goal 2)
Incorporate best management and planning practices to ensure quality services and
efficient use of resources. (Goal 9)
According to the Parks, Recreation and Cultural Resources Facilities Master Plan, a street
side trail is proposed along the south side of Weston Parkway. The applicant has included a
condition to build a 10-foot street side trail along Weston Parkway. An existing Greenway
trail is located 0.3 miles from the site.
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Historic Preservation Master Plan Goals
Preserve, Protect and Maintain Cary’s Historic Resources (Goal 2)
Preserve Historic Contexts (Goal 3)
There are no documented historic resources on the subject site.
SHAPE Policies
The Town’s SHAPE policies guide future growth by:
▪ Supporting the Town’s economic development efforts
▪ Efficiently using existing and planned infrastructure
▪ Ensuring the Town’s fiscal health
▪ Maintaining the high quality of development found today
Applicable policies:
▪ Policy 2: Focus the Most Intense Types of Use in Strategic Locations
▪ Policy 4: Support and Facilitate Redevelopment and Infill Development
▪ Policy 6: Provide Appropriate Transitions Between Land Uses

Staff Observations:
▪

Policy 2: Focus the Most Intense Types of Use in Strategic Locations. This policy
places a primary emphasis on siting higher-density housing, mid-rise office, and
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mixed-use development within a select number of targeted locations. The “hierarchy”
of intensity of use, from most to least intense, is Destination Center, Commercial
Mixed Use Centers, Downtown Cary, and Employment Mixed Use Campuses.
o In this case, the site is located within the “Employment Mixed Use Campus”
designation on the Future Growth Framework Map.
o Though the Employment Mixed Use Campus is listed as the “least” intense
designation in this policy, it is still designated to be more intense than any of
the other Future Growth Framework designations (save for the three
previously mentioned).
o Given that the applicant is requesting additional parking spaces, which will
increase the intensity of the existing office use, the proposed PDD
Amendment could support this policy.
▪

Policy 4: Support and Facilitate Redevelopment and Infill Development. This policy
proactively addresses the increasing need for future growth and economic
development to occur on infill or redevelopment sites, as undeveloped land on the
Town’s periphery becomes scarcer. Since development costs may be higher in these
locations than elsewhere in Cary, an objective of this policy is to support an increase
in development intensity when necessary for project viability – especially for
redevelopment projects.
o The applicant is redeveloping the interior of the existing office building;
therefore, the proposed PDD Amendment supports this policy.
o The Policy states that “such development should be designed in a manner
that complements surrounding properties.”
▪ Properties north of the site on Weston Parkway will not be significantly
impacted by the streetscape buffer reduction, given the elevation
difference, the existing buffers on the north side of Weston Parkway,
and the existing 20-foot-wide utility easement in the buffer which will
eliminate the need to remove significant vegetation.
▪ The property due west of the site may experience some impacts due to
increased noise and light as a result of the reduced side buffer from
25 to 10 feet; however, the office building on the adjoining parcel is
approximately 160 feet from the western property line of the site and
there is an existing vegetative buffer on the adjoining property, with a
width starting at 80 feet. Therefore, the negative impacts of the
proposed PDD Amendment should be minimal for that property.

▪

Policy 6: Provide Appropriate Transitions Between Land Uses. This policy intends to
provide for harmonious transitions between different types and intensities of land
uses to help mitigate any negative impacts that a development might have on an
adjacent site.
o In the existing PDD, no minimum buffer was specified between the subject
property and the adjacent parcel. The adjoining parcel to the west also
contains an office building. Per the LDO, typically each property would provide
half of a 20-foot Type B buffer; therefore, the current proposal to provide a 10foot Type-B buffer is in-keeping with LDO standards. The applicant has asked
not to provide the five foot-vehicular area setback from this buffer.
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o A 25-foot wide Type-B buffer is proposed adjacent to the eastern property line.
This exceeds the LDO standard, which requires half of a 20-foot Type-B Buffer.
o The southern property line of the site adjoins a detached residential
neighborhood with lots greater than 8,000 square feet. Per the LDO, a 50foot-wide Type A buffer is required because the existing office building is
greater than 50,000 square feet in size. The proposed PDD is consistent with
this requirement.

The Future Growth Framework Map designates the subject site as an “Employment Mixed
Use Campus,” defined as “businesses and industries located within a mixed-use campus.
The campuses include commercial, office, and residential uses organized either as vertical
mixed use (multi-story) or horizontal mixed use (separate buildings in proximity), arranged in
a walkable pattern with an active pedestrian realm where buildings front streets.”
Staff Observations:
▪

The Future Growth Framework notes that the Employment Mixed-Use Campus should
be a “somewhat more ‘urban campus’ setting than for Business/Industrial Parks”,
and that development should be “more intense than in Business/Industrial Parks”.
The proposed PDD Amendment, given the request for more parking to accommodate
more employees, could support the character of the Employment Mixed-Use Campus.
o The Future Growth Framework also notes a “greater emphasis on the use of
structured parking to permit increased density”. In this case, more surface
parking spaces are requested. The applicant has stated that structured
parking is not physically or fiscally feasible, due to topographical changes and
given the lot and building size.
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▪

Walkability and connectivity are key features of Employment Mixed Use Campuses,
as per the Cary Community Plan.
o The applicant has agreed to construct a 10-foot wide street side trail on the
site’s property line along Weston Parkway as a condition of the PDD
Amendment. Such a street side trail would increase walkability and pedestrian
connectivity and therefore support this policy.

MOVE Policies
Cary’s MOVE policies are designed to respond to transportation challenges and
opportunities:
▪ Provide an efficient, functional, and well-designed transportation system
▪ Allow mobility choices
Ensure Safety for All Users and Modes (Policy 1)
Apply Multimodal Street Designs (Policy 2)
Design Transportation Infrastructure to Address Land Use Context (Policy 3)
Ensure a Well-Maintained System (Policy 8)
Cary’s transportation requirements for development reflect the Move Chapter policies.
Planned improvements illustrated on the adopted Move chapter maps were developed to
ensure the safety and accommodation of all users and modes, reflect land use
considerations, provide additional system connections, close gaps, and minimize
thoroughfare widths wherever possible.
Weston Parkway
Existing Road Cross Section: 50 feet back-of-curb to back-of-curb in 120-foot right-of-way
Future Road: None
Future Planned Road Cross Section: Weston Parkway is built out to its ultimate cross section
Sidewalks: 5-foot sidewalks on both sides of the road
Bicycle Lanes: None
Improvements Being Considered by the Town of Cary as Part of Ongoing Budgeted Capital
Projects: N/A
Transit: The subject property is currently served by GoCary Route 3 and will be served in the
future by GoCary Route 7 based on proposed service changes scheduled to take effect in
mid-2019. There are transit access locations within 1,000 feet of the subject property in
either direction along Weston Parkway, fulfilling the requirements in the Land Development
Ordinance Section 7.10.6.
Note: Streets in Cary are typically constructed or widened in increments, with developers
generally completing the half-width section along their frontage when the property is
developed. Construction of off-site improvements are not required but may be voluntarily
offered as zoning conditions by applicants for rezoning cases. In some cases, construction
of off-site improvements may be required by NCDOT.
KEY REQUIREMENTS FROM THE LAND DEVELOPMENT ORDINANCE
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Land Use
The land use is not proposed to be changed in this rezoning request. The current use of the
site is for office, which is permitted in the Weston PDD at this location. The following land
use types are permitted by right on this parcel, subject to the conditions of the Weston PDD:
1) Offices
2) Retail stores, personal service establishments and restaurants
3) Clubs and lodges
4) Churches
5) Schools
6) Colleges
7) Libraries
8) Museums
9) Clinics
10) Child day care centers
11) Life care community centers
12) Nursing homes
13) Funeral homes
14) Animal hospitals
15) Post office
16) Public utility facilities
17) Utility substation
18) Communications, radio, TV, microwave and other towers
19) Accessory uses
Density and Dimensional Standards
LDO Standard

Weston Pkwy Streetscape Buffer
Width
Perimeter Buffer
(western property line)
Perimeter buffer
(eastern property line)
Perimeter Buffer
(southern property line
Parking Requirement

30-foot Type C

10-foot Type B
10-foot Type B
50-foot Type A
176 spaces

Proposed Landscape Buffer and Streetscape

Existing PDD
Standard
50 ft. Vegetation
not specified
Not previously
specified
Not previously
specified
Not previously
specified
No reductions
specified (203
present on-site)

Proposed PDD
Standard
30 ft. (portion of
streetscape) and
50-ft. (portion)
planted to a
Type-B Standard
10 ft. Type B
25-foot Type B
50-foot Type A
260 max.
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TRAFFIC
The proposed PDD amendment of 5.32 acres includes a zoning condition to not allow
expansion of the existing office building. A General Office building of 52,711 square feet
would be expected to generate approximately 76 AM peak hour trips and 62 PM peak hour
trips; therefore, no traffic study was required. The rezoning is also proposing to add 57
parking spaces to accommodate a new tenant in the building. Based on the information
staff gathered, the previous tenant housed approximately 200 employees while the new
tenant is expected to house approximately 260 employees. To better understand the
implications of additional parking spaces on the peak hour trip generation, staff compared
the trip generation of a General Office use (ITE Land Use Code 720) based on employees;
200 versus 260. This increase in employees could potentially result in 17 additional AM
peak hour and 16 additional PM peak hour trips on a weekday. Since the increase is
minimal, the proposed rezoning is not expected to have a significant impact on the
surrounding road network. Additionally, even a new General Office of 260 employees would
not generate 100 or more peak hour trips on a weekday.
It should be noted that ITE Trip Generation data for a General Office (Land Use Code 710)
based on “employees” is somewhat limited compared to data based on “square footage”.
Therefore, it is not a standard practice to use “employees” as a basis for General Office trip
generation. It was only used in this instance to have some understanding on the impact of
additional parking spaces.
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Stormwater
The Town has specific stormwater and floodplain management requirements for new
development that must be addressed during the development plan review process to satisfy
Cary’s Land Development Ordinance. These new development requirements are established
to mitigate potential flooding impacts and to enhance water quality of our streams while
protecting current and future residents of Cary. These protections are provided
comprehensively as follows:
▪
▪
▪
▪

During development plan review, address improving stormwater and floodplain
management by addressing the potential for replacing aging and inadequate
infrastructure, as allowed and applicable.
During construction, provide sedimentation and erosion control measures to prevent
transport of sediment from the construction site.
In perpetuity, limit the stormwater runoff from new development to pre-development
site conditions with approved stormwater control measures (SCM’s) that restrict
stormwater flow leaving the site to engineered limits.
Upon completion of the post-construction SCM’s and prior to final acceptance of the
new development, require independent certification that they will function as
designed, and require provisions for the ongoing maintenance of the SCM’s, to
protect quantity and enhance the quality of stormwater leaving the site in perpetuity.

STAFF RECOMMENDATION
Town Staff’s recommendation for the rezoning request is for approval and the rationale for
the recommendation is discussed in the table below.
Summary of Analysis
Policies in WORK, SHAPE, and ENGAGE chapters are applicable to the rezoning request.
The WORK Chapter policies of supporting the Locational Needs of New and Expanding
Firms and Retain and Grow Existing Cary Businesses are obviously applicable. It is
important to note however, that the nature of the request, to retrofit an existing
parking lot to meet current industry trends, may be applicable to many businesses.
The use of an existing office building directly reinforces SHAPE Chapter Policy 4:
Support and Facilitate Redevelopment and Infill Development. Because the subject
property is located within an Employment Mixed Use Campus, the request to increase
and intensify parking on the existing site aligns with SHAPE Chapter policy’s direction
to “Focus the Most Intense Types of Use in Strategic Locations.”
The specification of a 50-foot-wide Type A buffer and the condition that prohibits the
expansion of the existing building support SHAPE chapter policy 6 of “providing
appropriate transitions between land uses.”
By offering to construct a 10-foot wide street side trail the proposal addresses Goal 2
of the ENGAGE Chapter which is to “Provide Cary citizens with a highly functional, safe,
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well-maintained greenway network that provides recreation, transportation, and
education opportunities and wildlife benefits.”
NEXT STEPS
The Town Council may take final action on the rezoning request. If the rezoning is approved,
the developer or property owner must submit and obtain approval for a Development Plan
for the subject property prior to commencing construction of infrastructure or submitting
requests for building permits.
#3573
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CARY COMMUNITY PLAN CONFORMANCE AND ANALYSIS

POLICIES
LIVE Policies
Policy 1: Maintain Neighborhood Character
Policy 2: Provide More Housing Choices for All Residents
Policy 3: Provide for More Housing Options in New Neighborhoods
Policy 4: Provide the Greatest Variety of Housing Options in Mixed Use
Centers
Policy 5: Support Residential Development on Infill and Redevelopment
Sites
Policy 6: Encourage and Support the Provision of Affordable Dwellings
WORK Policies
Policy 1: Grow A Sustainable and Diversifying Workforce
Policy 2: Enhance Locational Appeal to Businesses and Workers
Policy 3: Retain and Grow Existing Cary Businesses
Policy 4: Diversify Cary’s Economy
Policy 5: Attract New, High Value Businesses
Policy 6: Attract and Nurture Small Businesses
Policy 7: Ensure the Economic Growth and Vitality of Downtown
Policy 8: Support the Locational Needs of New and Expanding Firms
Policy 9: Promote High Quality Education
Policy 10: Reserve and Provide Employment Sites in Selected
Commercial Mixed Use and Destination Centers
Policy 11: Reserve and Provide Employment Sites in Traditional Office
Parks
Policy 12: Transform Selected Office Parks into Employment Mixed Use
Campuses
SHOP Policies
Policy 1: Facilitate Redevelopment of Underperforming Commercial
Centers
Policy 2: Focus Commercial Uses within Commercial Mixed Use Centers,
Destination Centers, Downtown, and Shopping Centers
Policy 3: Support the Development of a Limited Number of Destination
Centers
ENGAGE Policies
PRCR Plan Goal 1 - Maintain a diverse and balanced park and open
space system as the Town of Cary grows.

Cary Community Plan Policy Handout

POLICIES APPLICABLE
TO THIS CASE
18-REZ-27

✓

✓
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Attachment: 18-REZ-27 Cary Community Plan Policies (18-REZ-27 Weston PDD (O&I 1C) Amendment)

The 2040 Cary Community Plan is the comprehensive plan for the Town of Cary, adopted on
January 24, 2017. (Please visit www.townofcary.org to view the plan in its entirety.) The purpose of
this report section is to identify policies and elements of the Community Plan that are relevant to a
rezoning case, and provide an analysis of the extent a proposed rezoning request conforms to
these policies and recommendations.

PRCR Plan Goal 2 - Provide Cary citizens with a highly functional, safe,
well-maintained greenway network that provides recreation,
transportation, and education opportunities and wildlife benefits.
PRCR Plan Goal 3 - Provide a mix of recreation and cultural arts
programs responsive to a growing and diverse population.
PRCR Plan Goal 4 - Enhance program planning and market analysis
efforts to more strategically deliver services.
PRCR Plan Goal 5 – Provide an equitable distribution of public indoors
recreation spaces in Cary that is sustainable.
PRCR Plan Goal 6 - Maintain quality cultural arts facilities that celebrate
Cary’s history and diversity.
PRCR Plan Goal 7 - Manage the Town’s competitive Sports Venues so
they are financially sustainable, continue to attract regional and national
events, and are considered an asset by all citizens.
PRCR Plan Goal 8 – Expand special use facilities in response to
community needs, trends, and funding and partnership opportunities.
PRCR Plan Goal 9: Incorporate best management and planning
practices to ensure quality services and efficient use of resources.
Cary Public Art Vision: Promote public art through site-specific and
community-specific artworks that enhance the public realm, deepen a
sense of place and civic identity, stimulate community dialogue and
transform Cary’s public spaces into vibrant and meaningful places.
HPMP Goal 1: Establish Fair and Effective Processes and Policies For
Preservation
HPMP Goal 2: Preserve, Protect and Maintain Cary’s Historic Resources
HPMP Goal 3: Preserve Historic Contexts
HPMP Goal 4: Raise Awareness of Historic Preservation
HPMP Goal 5: Document, Preserve and Share Cary’s Culture & Heritage
SHAPE Policies
Policy 1: Distribute Shopping Centers, Commercial Mixed Use Centers,
and Destination Centers Across Town
Policy 2: Focus the Most Intense Types of Development in Strategic
Locations
Policy 3: Encourage Mixed Use Development
Policy 4: Support and Facilitate Redevelopment and Infill Development
Policy 5: Support the Revitalization of Targeted Redevelopment
Corridors
Policy 6: Provide Appropriate Transitions Between Land Uses
Policy 7: Provide Opportunities for a Limited Set of Non-Residential Uses
Outside of Commercial Centers
Policy 8: Preserve and Maintain Cary’s Attractive Appearance and
Quality of Development
Future Growth Framework [Map] and Development Category (plan pages
93-108)
Eastern Cary Gateway Special Planning Area Policies
Policy 1: Foster Development of a Compact Mixed Use, and High Density
Destination Center
Policy 2: Improve the Visual Experience of Gateway Corridors

Cary Community Plan Policy Handout
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Attachment: 18-REZ-27 Cary Community Plan Policies (18-REZ-27 Weston PDD (O&I 1C) Amendment)

Policy 3: Require Connectivity and Accessibility Within and Between
Developments
Policy 4: Partner with the City of Raleigh on Joint Planning Initiatives
Supportive of Eastern Cary Gateway and the Larger Area
Future Growth Framework [Map] for Eastern Cary Gateway SPA (plan
pages 124-132)
Downtown Special Planning Area Policies
Policy 1: Foster Downtown’s Authentic Character
Policy 2: Encourage All Downtown Subareas to Share a Common Identity
Policy 3: Foster the Development of Connected and Cohesive Downtown
Subareas
Policy 4: Balance Transportation Investments to Support Accessibility of
All Modes
Policy 5: Encourage Downtown Reinvestment and Redevelopment
Policy 6: Support a Range of Uses in Downtown
East Chatham Gateway Subarea recommendations (plan pages 149143)
North Academy Subarea recommendations (plan pages 154-158)
Central Chatham Subarea recommendations (plan pages 159-163)
South Academy Subarea recommendations (plan pages 164-168)
West Chatham Gateway Subarea recommendations (plan pages 169173)
Carpenter Special Planning Area Policies
Policy 1: Protect Historic Properties and Places
Policy 2: Encourage Compatible Infill Development and Uses within the
Carpenter Crossroads Area
Policy 3: Design New Neighborhoods in the Southern Section of the
Special Planning Area to Complement the Historic Context
Policy 4: Design New Neighborhoods in the Northern Section of the
Special Planning Area that Complement the Historic Rural Character of
Carpenter
Policy 5: Use Roadway and Streetscape Designs that Reinforce the
Historic Character of Carpenter
Future Growth Framework [Map] for Carpenter SPA (plan pages 187192)
Green Level Special Planning Area Policies
Policy 1: Maintain Land Use Transition
Policy 2: Respect Heritage and Open Space
Policy 3: Require Suburban Amenities Along Roadways
Policy 4: Support Development of a Signature Mixed Use Destination
Center
Future Growth Framework [Map] for Green Level SPA (plan pages 203206)
MOVE Policies
Policy 1: Ensure Safety for All Users and Modes
Policy 2: Apply Multimodal Street Designs
Policy 3: Design Transportation Infrastructure to Address Land Use
Context

Page 3 of 4

4.10.a

Cary Community Plan Policy Handout

Attachment: 18-REZ-27 Cary Community Plan Policies (18-REZ-27 Weston PDD (O&I 1C) Amendment)

Policy 4: Focus Investments on Improving Connections and Closing
Gaps
Policy 5: Minimize Thoroughfare Widths
Policy 6: Improve Pedestrian and Bicycle Crossings
Policy 7: Target Transit Investments
Policy 8: Ensure a Well-Maintained System
SERVE Policies
Policy 1: Provide Services and Facilities for Current and Future
Generations That Balance High Quality and Affordability
Policy 2: Provide Safe, Reliable Water and Wastewater Service
Policy 3: Encourage Environmentally Responsible Stormwater
Management
Policy 4: Ensure Long-Term, Cost-Effective, and EnvironmentallyResponsible Disposal of Waste
Policy 5: Protect and Restore Open Space and the Natural Environment
Policy 6: Improve Air Quality
Policy 7: Improve Energy Efficiencies and Sustainable Energy Practices
Policy 8: Integrate Concepts of Resiliency and Adaptation into Planning
Practices
Policy 9: Preserve and Protect the Urban Tree Canopy
Policy 10: Support Local Food Systems
Policy 11: Support Expansive and Cutting-Edge Information Technology
Infrastructure
Policy 12: Provide Exemplary and Timely Emergency Services
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Red Storm (18-REZ-27) Town of Cary Neighborhood Meeting:
Date:
12/11/2018
Start Time:
6:30 pm (EST)
Location:
Cary Town hall (Council Chambers)
RE: 18-REZ-27 Weston PDD (O&I 1C) Amendment (3001 Weston Pkwy)
The following are meeting minutes for plan review meeting for the Red Storm building site
improvements.
Meeting Minutes:
Meeting called to order 6:32pm
Introduction:
Lead Planner Dylan Paul introduced the project to the attendees and gave an overview of the
Town of Cary rezoning process associated with this PDD Amendment. Explained that this is a
neighborhood meeting to introduce the project requests to the neighbors and that a public hearing
will be held by Town Council at a later date. He then turned the meeting over to the applicant for
a presentation of the project.
Project Presentation:
Jamie Loyack, RLA of HagerSmith Design, PA introduced the applicant and the development
team. In attendance were Steve Reid and Brian Parker of RedStorm Entertainment, Hank Harris
of CBRE and Brian Kisko of HagerSmith Design, PA.
Mr. Loyack gave a brief overview of client and the purpose of the applicants request for a PDD
Amendment for this parcel. RedStorm Entertainment is a video game developer and has been
located in the Cary area for over 20 years. They have been located in the Centregreen Office
complex in Weston for the last 10 years.
RedStorm has been in the market to purchase a building in Weston since a majority of their
employees currently live in Cary. They recently purchased the 3001 Weston property and are
going to renovate the existing 52,000 sf building. Based on the way they operate they will require
more parking on the site. After looking at several options, expanding the surface parking
presented itself as the best solution.
The request for the PDD Amendment is for (1) partial reduction to the 50’ streetyard along
Weston Parkway; (2) reduce the Western Boundary sideyard buffer and; (3) add an additional 57
parking spaces to the site.
Mr. Loyack proceeded to present the plans and impacts to the site. A panoramic photograph of
the existing streetscape was shown both in the Summer and Winter. The streetscape is very
dense and due to an existing waterline easement internal to the site, the project will have limited
impacts to the existing streetscape. The applicant is also offering a Type B buffer to supplement
the existing streetscape and sideyard buffer. This request is only a partial reduction to the existing
50’ streetyard. It will meet the current Town of Cary LDO streetyard standards on a thoroughfare.
The additional parking will meet all of the Town of Cary’s current design standards and will bring
the parking in compliance with current ADA standards. The applicant is also providing a 10’ multiuse trail along the frontage of Weston Parkway.
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Audience Questions
1. What is a Type B buffer?
A type B buffer is a semi-opaque landscape buffer consisting of a mix of deciduous and
evergreen plant material. Planner, Doug Loveland responded with numerical requirements and
is based on a number of shrubs and trees per 100 linear feet.
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2. What about parking lot lighting?
Any lighting required for the new parking lot will meet the minimum Town of Cary standards
for safety. Doug Loveland of the TOC explained that there are maximum levels that parking
lot lighting must meet at the property lines.
3. Are trees coming down on either property line?
Some trees may be removed along the property line, but for the most part they will remain.
The root zones of the trees may be impacted by construction.
4. How many parking spaces are currently on-site?
There are currently 203 spaces on-site. We are asking for an additional 57 spaces for a
maximum of 260 spaces. Any parking spaces over 30% of the maximum requires Council
approval. Any parking spaces over 228 spaces exceeds the 30% maximum allowed. The
added parking does not trigger a transportation analysis.
5. Are trees coming down in the interior?
There is an existing island that has some trees and those trees will be removed. The
reconfiguration of the parking areas will still have to meet the Town of Cary standards for
providing shade trees in a parking area.
6. What about people coming to the site and schedule and traffic flow? What is the volume of
traffic and what hours?
RedStorm has a flexible work schedule for its employees for work/life balance and to be
competitive to attract employees. Some employees come in early and leave early afternoon.
Others will come in late morning and leave late afternoon. There is on occasion important
project deadlines and some project teams will work longer hours for important project
milestones.
7. How long will it take for construction?
Demolition of the interior of the building has already been completed. Construction for the
interior of the building will take 5-6 months and will begin in late December 2018. The site
improvements will take approximately 4-5 months and will begin in spring/summer of 2019.
The applicant has provided his cell phone number at each entry door if anyone needs to
contact him.
8. Will south buffer be looked at for any improvements?
May be opportunity for supplemental plantings along south buffer to neighborhood where there
are barespots.
9. Access points will neighbor path out be affected?
Both points of egress into the site will remain as they currently are. One is a full movement
egress and one is right in/right out.
10. Concern for traffic along Weston Parkway with new additional traffic volume?
Applicant is requesting an additional 57 parking spaces. Their current offices are located off
of Weston Parkway and the move to this site will just transfer the traffic.
11. What is current traffic like leaving current red storm building?
RedStorm has flex schedule and not all employees come in at the same time. Employees
leaving work for the day is very staggered.
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12. Neighbor is concerned with light pollution and noise pollution
Any lighting required for the new parking lot will meet the minimum Town of Cary standards
for safety. The applicant’s business activities occur entirely inside the building. Other than
people getting to and from work there should be no noise.
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13. Why west buffer but not east buffer?
Based on the current configuration of the parking lot on the East side, the project would
require significantly more impervious surface and the topography was a considerable
challenge. Parking on the West side requires less disturbance, less impervious and
opportunity to save more vegetation. Parking distribution for employees is also considerably
better.
14. View along Weston is a big deal?
The partial reduction that the applicant is requesting is limited to the area directly along the
building frontage where an existing 20’ utility easement resides. This easement is in the 50’
streetyard and consists of a lawn area. By providing a small retaining wall the majority of the
streetscape will remain intact.

Meeting adjourned 7:29
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Weston
Planned Development District
Tract O&I 1C
(3001 Weston Parkway)

PDD Amendment
18-REZ-27
Prepared for: Town of Cary, North Carolina

Master Plan Revision Prepared by:

HagerSmith Design, PA

Submitted: October 15, 2018
(Revised 1/29/2019)
(Revised 2/25/2019)
(Revised 3/12/2019)
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1.1.

PURPOS E
Tract O&I-1C in the Weston PDD is an approximate 5.5 acre developed property
designated for office and institutional uses. This site is currently developed with a
52,711sf office building and parking lot. It was initially developed in 1989 and has
had two additional expansions in 1989 and 1998. The purpose of this PDD Amendment
is to increase the number of permitted parking spaces by reducing a portion of the existing
Streetscape buffer from 50 feet to 30 feet, to specify a 10-foot wide buffer on the western
property line with no vehicular use setbacks and to specify a 25-foot Type B perimeter buffer
adjacent to the eastern property line. No increase to the existing building height or square
footage of the building is allowed.

1.2. APPLIC ABILITY
This amendment shall apply to the boundary area shown on the Vicinity Map below for
property 3001 Weston Parkway (PIN#: 0765574341). Except as explicitly amended herein,
all requirements of the Weston PDD, as amended, remain applicable.

Weston PDD (O&I-1C) Amendment
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1.3. DEVELOPMENT STANDARDS
1.3.1 Vehicular and Pedestrian Circulation
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Provide a 10’ Multi-Use trail along the Weston Parkway frontage that
will link the existing Town of Cary Greenway network identified in
the Cary Community Plan.

1.3.2 Buffers, Open Space, and Recreational Facilities
Provide a 30’ streetscape buffer with disturbances only as allowed by Cary’s LDO
along Weston Property frontage just west of the eastern most existing driveway
entrance. The 30’ streetscape buffer will have a five (5) foot vehicular use area
setback. Provide a 10’ Type B buffer along the Western property line with no
vehicular use area setback. Provide a 10’ Multi -Use Trail along the frontage of
Weston Parkway. Multi-Use trail will be constructed to Town of Cary standards.

1.3.3 Vehicular Parking
o Permit 260 total on-site parking spaces.
o

1.3.4

Prohibit parking within 10’ of the existing building façade.

Stormwater Management
The project shall meet all Town of Cary stormwater regulations for treatment
of any new impervious surfaces.
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WESTON PKWY

4001 WESTON PKWY
EXISTING 2-STORY
OFFICE BUILDING

PROPERTY
BOUNDARY

Weston PDD Amendment (O&I-1C)

3001 WESTON PKWY
EXISTING 2-STORY
OFFICE BUILDING

Existing Conditions & Context

02/25/2019
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THIS PORTION OF
STREETSCAPE TO
REMAIN 50’

WESTON PKWY

30’ BUFFER (TYPE B)

EXISTING PARKING

EXISTING BUFFER TO REMAIN

PROPOSED BUFFER

EXISTING UTILITY EASEMENT

CARY MULTI-USE TRAIL

NOTE: THIS GRAPHIC IS ILLUSTRATIVE. ANY DIFFERENCES
BETWEEN THE TEXT AND THE GRAPHIC, THE MORE
RESTRICTIVE APPLIES.

50’ TYPE ‘A’ BUFFER

Weston PDD Amendment (O&I-1C)

Rezoning Map - Buffer Exhibit
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T
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50’

EXISTING UTILITY EASEMEN
T

3001 WESTON PKWY
EXISTING 2-STORY
OFFICE BUILDING

EXISTING BUFFER TO REMAIN

PROPOSED BUFFER

EXISTING UTILITY EASEMENT

PROPOSED PARKING AREAS

CARY MULTI-USE TRAIL

EXISTING PARKING
NOTE: THIS GRAPHIC IS ILLUSTRATIVE. ANY DIFFERENCES
BETWEEN THE TEXT AND THE GRAPHIC, THE MORE
RESTRICTIVE APPLIES.

50’ TYPE ‘A’ BUFFER

Weston PDD Amendment (O&I-1C)

Master Plan

03/14/2019
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4.10.h

4.10.i

A. Motion to Approve Rezoning Case and Adopt Statement of Consistency
I move that the Town Council:
(1) Adopt the following statement regarding rezoning 18-REZ-27:

Section 1: Rezoning 18-REZ-27 is consistent with the Comprehensive Plan
because, as described in the staff report, it furthers policies from the WORK,
SHAPE, and ENGAGE chapters. Examples include WORK Policy 8 (Support the
Locational Needs of New and Expanding Firms), SHAPE Policy 4 (Support and
Facilitate Redevelopment and Infill Development), and ENGAGE Goal 2 (Provide
Safe, Well-Maintained Greenway Network).
Section 2: The Town Council considers the adoption of rezoning 18-REZ-27 to
be reasonable and in the public interest based upon the information presented at
the public hearings and by the applicant, based upon the recommendations and
detailed information developed by staff and/or the Planning & Zoning Board
contained in the staff report, and considering the criteria of Section 3.4.1(E) and
3.4.3(E) of the Town of Cary Land Development Ordinance, because, among
other reasons, it enables the re-use and expansion of a business in the Weston
Planned Development District.
(2) Approve rezoning 18-REZ-27.

B. Motion to Reject Rezoning Case and Adopt Statement of Inconsistency
I move that the Town Council:
(1) Adopt the following statement regarding rezoning 18-REZ-27:
THE TOWN COUNCIL OF THE TOWN OF CARY HEREBY STATES:
Section 1: Rezoning 18-REZ-27 is not consistent with the Comprehensive Plan
because it does not sufficiently further policies from the WORK Chapter. An
example includes WORK Policy 11 (Reserve and Provide Employment Sites in
Traditional Office Parks) and WORK Policy 12 (Transform Selected Office Parks
into Employment Mixed Use Campuses).
Section 2: The Town Council considers the denial of rezoning 18-REZ-27 to be
reasonable and in the public interest based on the information presented at the
public hearings and by the applicant, based upon the recommendations and
detailed information developed by staff and/or the Planning & Zoning Board
contained in the staff report, and considering the criteria of Section 3.4.1(E) and
3.4.3(E) of the Town of Cary Land Development Ordinance, because, among
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THE TOWN COUNCIL OF THE TOWN OF CARY HEREBY STATES:
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other reasons, the proposed rezoning does not correct an error or meet the
challenge of some changing condition, trend or fact.
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(2) Reject rezoning 18-REZ-27.
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REZONING ORDINANCE
18-REZ-27 WESTON PDD (O&I 1C) AMENDMENT

BE IT ORDAINED BY THE TOWN COUNCIL OF THE TOWN OF CARY:
Section 1: The Official Zoning Map is hereby amended by rezoning the area described as
follows:
PARCEL & OWNER INFORMATION
Property Owner
Red Storm
Entertainment Inc
2000 Centregreen
Way, Ste 300
Cary, NC 27513
Total Area

County Parcel
Numbers
(10-digit) (PIN)

Real Estate
IDs (REID)

0765574341

0158999

Addresses

Acreage

3001 Weston
Parkway

5.32

5.32

Section 2:
That this Property is rezoned, subject to the individualized development conditions set forth
in the “Weston Planned Development District” document originally approved by the Town
Council on April 27, 1984, including all amendments thereto, and on file in the Planning
Department, as amended by the “Weston Planned Development District Tract O&I 1C PDD
Amendment” document approved by the Town Council as of this date and to be filed in the
Planning Department, and subject to all the requirements of the Cary Land Development
Ordinance (LDO) and other applicable laws, standards, policies and guidelines, all of which
shall constitute the zoning regulations for the approved district and are binding on the
Property.
Section 3:
The conditions proposed by the applicant to address conformance of the development and
use of the Property to ordinances and officially adopted plans, to address impacts
reasonably expected to be generated by the rezoning, and to promote the public health,
safety and general welfare, and accepted and approved by the Town are set forth in the
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An ordinance to amend the Official Zoning Map of the Town of Cary to change the zoning of
5.32 acres owned by Red Storm Entertainment Inc, by rezoning a portion of the Weston
Planned Development District from Planned Development District (PDD) Major to Planned
Development District (PDD) Major Amended.
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“Weston Planned Development District” document originally approved by the Town Council
on April 27, 1984, including all amendments thereto, and on file in the Planning
Department, as amended by the “Weston Planned Development District Tract O&I 1C PDD
Amendment” document approved by the Town Council as of this date and to be filed in the
Planning Department.

Adopted and effective: April 25, 2019
_______________________________________
Harold Weinbrecht, Jr.
Mayor
______________________________
Date

Attachment: 18-REZ-27 Draft Ordinance (18-REZ-27 Weston PDD (O&I 1C) Amendment)

Section 4: This ordinance shall be effective on the date of adoption.
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Staff Report for Town Council
Meeting Date: April 25, 2019
Recommended Appointment for Historic Preservation Commission (HPC) Vacancy
Purpose: Consideration of appointment to fill vacancy on the Historic Preservation
Commission
Prepared by: Brittany Strickland, Town Clerk's Office
Speaker: Brittany Strickland, Town Clerk’s Office
Executive Summary: Town Council liaison Ed Yerha has recommended Alicia Hatmaker to fill a vacancy on the
Historic Preservation Commission (HPC). This would be Hatmaker’s first term on the HPC, with a term
expiration date of September 30, 2020.
Recommendation: Staff recommends approval of this appointment.

Background: The Council follows Policy Statement 162 to make appointments to Town
advisory boards/commissions and the Economic Development Committee throughout the
year. Upon a vacancy on a board/commission, the Council liaison will review applicants that
applied during the last recruitment year and suggest an appointment to fill this vacancy. The
HPC is also regulated by the Certified Local Government Guidelines which suggest that the
local appointing authority shall act within sixty (60) calendar days to fill a vacancy.
Discussion: The following recommended appointment as nominated by Council Member
Yerha:
Alicia Hatmaker to the Historic Preservation Commission, 1st term, term expiring September
30, 2020.
Fiscal Impact: None.
Next Steps: After confirmation of the appointment, staff will provide orientation to Alicia
Hatmaker on general practices and policies of Cary’s advisory boards and commissions. Her
first HPC meeting as a full member will be May 8, 2019.
#3608
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Staff Report for Town Council
Meeting Date: April 25, 2019
18-REZ-26 Walnut Street Rezoning
Purpose: Conduct public hearing on proposed rezoning request
Prepared by: Meredith Gruber, Town Manager's Office
Speaker: Meredith Gruber, Town Manager’s Office
Executive Summary: The Town of Cary is proposing to rezone approximately 0.41 acres located at 327 South
Academy Street, 105 Walnut Street, 109 Walnut Street, and 113 Walnut Street from Town Center – Office
Institutional Conditional Use (TC – OICU) and Town Center - Medium Density Residential (TC – MDR) to Town
Center – High Intensity Mixed Use (TC – HMXD). If approved, this rezoning would facilitate development
opportunities but would not interfere with plans to provide a downtown park in this vicinity. The Town of Cary is
the property owner and applicant.
Recommendation: That Council conduct a public hearing on the proposed rezoning request and forward to the
Planning and Zoning Board. Staff will provide a recommendation on the rezoning request when the case is
brought back to Council for action.
Planning and Zoning Board Determination: A written determination of the Planning and Zoning Board regarding
consistency with the Imagine Cary Community Plan will be provided to Town Council following the Planning and
Zoning Board meeting.

NOTE: The purpose of the rezoning is to determine whether or not the land uses and
densities allowed in the proposed zoning district are appropriate for the site. Technical
design standards of the Land Development Ordinance are addressed during review of the
site or subdivision plan.

Click on the map to see surrounding development activity.
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SUBJECT PARCELS
Property
Owner
Town of
Cary

County Parcel
Number
(10-digit PIN)
0764501026
0763592869
0764503144
0764504143

Real
Estate ID
Address
(REID)
0016887 327 S. Academy St.
0121337
105 Walnut St.
0021339
109 Walnut St.
0044986
113 Walnut St.

Total Area

Existing
Zoning
TC-OI-CU
TC-MDR
TC-MDR
TC-MDR

Area Included in
Rezoning
Request
0.01 of 1.38 ac.
0.01 of 0.63 ac.
0.20 of 0.98 ac.
0.19 of 0.96 ac.
0.41 acres

OVERVIEW
Location of Subject
Properties
Schedule
Existing Zoning Districts
Existing Zoning Conditions
Proposed Zoning District
Proposed Zoning
Conditions
Town Limits
Staff Contact
Applicant
Applicant’s Contact

SUMMARY OF REQUEST

North of Walnut Street, between South Academy Street and
Walker Street
Town Council
Planning & Zoning Board Town Council
Public Hearing
TBD
TBD
April 25, 2019
Town Center – Office Institutional Conditional Use (TC – OICU)
Town Center - Medium Density Residential (TC – MDR)
A 0.01-acre portion of the site is subject to zoning conditions
established in 1994 related to access and building height (28foot maximum)
Town Center – High Intensity Mixed Use (TC – HMXD)
None
Yes
Meredith Gruber
(919) 460-4983
meredith.gruber@townofcary.org
Town of Cary
Ted Boyd
(919) 462-3870
ted.boyd@townofcary.org

5.1

The Town of Cary is proposing to rezone approximately 0.41 acres which includes portions of
property located at located at 327 South Academy Street, 105 Walnut Street, 109 Walnut
Street, and 113 Walnut Street from Town Center – Office Institutional Conditional Use (TC –
OICU) and Town Center - Medium Density Residential (TC – MDR) to Town Center – High
Intensity Mixed Use (TC – HMXD).
This block contains Phase 1 of the Downtown Park and the new Wake County library and
associated parking deck that are under construction. The proposed rezoning to HMXD of
this 0.41-acre site is needed so that the entirety of the potential building area intended to
wrap the parking deck will be in a single zoning district and subject to a single set of
development and design standards. The boundary of the rezoning request is the minimum
area needed to meet this goal. Since a park is allowed in all the Town Center sub-districts,
the proposed rezoning will have no effect on plans for the Downtown Park.
SUMMARY OF PROCESS AND ACTIONS TO DATE
Notification
Notice of the public hearing on the proposed rezoning was mailed to property owners within
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800 feet of the subject property, published on the Town’s website, and posted on the
subject property. Required mailed notification distances are noted in the table below; Town
practice exceeds both the minimum mandated by state law and the Land Development
Ordinance (LDO).
Notification Requirements
North Carolina General Statute
Abutting properties
Town of Cary Land Development Ordinance
Properties within 100 feet
Town of Cary Practice
Properties within 800 feet
Neighborhood Meeting
A neighborhood meeting for the proposed rezoning was facilitated by Planning and
Development Services staff at Cary Town Hall on March 27, 2019. Three nearby property
owners attended the meeting. Questions and concerns expressed at the meeting included
inquiries about height of existing and proposed buildings, what type of residential
development may occur, and if there is a partnership with a developer. These concerns are
summarized in the attached meeting minutes. Also attached are the responses to the
justification questions contained in the application form.
SITE CHARACTERISTICS AND CONTEXT

The block created by West Park Street, South Walker Street, Walnut Street, Kildaire Farm
Road, and South Academy Street includes a variety of Town Center (TC) zoning districts, as
depicted above.
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CARY COMMUNITY PLAN CONFORMANCE AND ANALYSIS
Attached is a complete listing of each policy statement in the 2040 Imagine Cary Community
Plan. Based on review and analysis of the descriptions and detailed intent of all the Plan’s
policies, staff has identified policies applicable to this case and has provided an analysis of
the extent to which the proposed rezoning conforms to these plan policies and
recommendations.
SHAPE Policies
The Town’s SHAPE policies guide future growth by:
▪ Supporting the Town’s economic development efforts
▪ Efficiently using existing and planned infrastructure
▪ Ensuring the Town’s fiscal health
▪ Maintaining the high quality of development found today
Focus the Most Intense Types of Development in Strategic Locations (Policy 2)
Encourage Mixed Use Development (Policy 3)
Support and Facilitate Redevelopment and Infill Development (Policy 4)
Preserve and Maintain Cary’s Attractive Appearance and Quality of Development (Policy 8)
Future Growth Framework (Downtown Special Planning Area)
Staff Observations: Targeted, strategic development and redevelopment, as well as
Downtown reinvestment and redevelopment, is strongly supported by the Imagine Cary
Community Plan. The purpose of this rezoning request is to encourage development
opportunities.
DOWNTOWN SPECIAL PLANNING AREA Policies
The Downtown Special Planning Area provides the framework to achieve the vision for
Downtown Cary.
Encourage Downtown Reinvestment and Redevelopment (Policy 5)
Support a Range of Uses in Downtown (Policy 6)
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Located south of the railroad lines and the Central Chatham subdistrict, and centered
around South Academy Street, is the South Academy subdistrict in the Downtown SPA. This
area encompasses important buildings and streetscapes that create a sense of place for the
Cary community. The description of the new Downtown Park and library, in the South
Academy subdistrict section describing issues and opportunities, notes the reservation of
adjacent sites for infill office, housing, and mixed use development.
Staff Observations: Town Center – High Intensity Mixed Use (TC – HMXD) zoning allows for a
range of uses that will complement the new Downtown Park, library, and adjacent
development. This rezoning request encourages downtown reinvestment and
redevelopment.
LIVE Policies
The Town’s LIVE policies respond to the housing challenges and opportunities facing Cary by:
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▪ Providing a variety of housing choices
▪ Meeting new household needs
▪

Maintaining high quality established neighborhoods

Provide More Housing Choices for All Residents (Policy 2)
Provide the Greatest Variety of Housing Options in Mixed Use Centers (Policy 4)
Support Residential Development on Infill and Redevelopment Sites (Policy 5)
Staff Observations: Town Center – High Intensity Mixed Use (TC-HMXD) zoning allows for a
mix of uses, including a variety of housing types. Infill residential development adjacent to
the Downtown Park, new library, and new parking deck has the potential to provide more
housing choices for all residents and contribute to the variety of housing options in
Downtown Cary.
WORK Policies
The Town’s WORK policies respond to economic challenges and opportunities facing Cary by:
▪ Maintaining a strong and diverse local economy
▪ Providing a variety of employment options
Ensure the Economic Growth and Vitality of Downtown (Policy 7)
Staff Observations: Downtown is a focus area of our community to live, work, and enjoy
recreational activities. Office and retail uses are not permitted in Town Center – Medium
Density Residential (TC – MDR) zoning. Changing the zoning for the subject parcels is
necessary to permit office and retail uses; this will create opportunity for development that
will support the economic growth and vitality of Downtown Cary.
ENGAGE Policies
Parks Recreation and Cultural Resources Master Plan Goals
Maintain a diverse and balanced park and open space system as the Town of Cary grows.
(Goal 1)
Provide Cary citizens with a highly functional, safe, well-maintained greenway network that
provides recreation, transportation, and education opportunities and wildlife benefits. (Goal
2)
Incorporate best management and planning practices to ensure quality services and efficient
use of resources. (Goal 9)
The site is located adjacent to the Downtown Park, which will total seven acres in size. The
Cary Town Council adopted the Downtown Cary Park Master Plan in March 2019. The main
features of the master plan for Phase 2 of the Downtown Park are a great lawn, fronted by a
pavilion, and stormwater feature. Interspersed around the lawn and stormwater feature will
be a series of outdoor rooms linked by paved walking trails. The master plan also calls for
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lush native plantings and several gardens as well as food and beverage facilities, four
interactive water features, and restrooms.
The site is located northeast of the Higgins Greenway Corridor. Phase 3 of this project is
underway and will extend east from Union Street to Kildaire Farm Road near Cary
Elementary. This project will provide a vital greenway connection into Downtown Cary.
Construction of this greenway project is expected to begin in 2020.

MOVE Policies
Cary’s MOVE policies are designed to respond to transportation challenges and
opportunities:
▪ Provide an efficient, functional, and well-designed transportation system
▪ Allow mobility choices
Ensure Safety for All Users and Modes (Policy 1)
Apply Multimodal Street Designs (Policy 2)
Design Transportation Infrastructure to Address Land Use Context (Policy 3)
Ensure a Well-Maintained System (Policy 8)
Cary’s transportation requirements for development reflect the Move Chapter policies.
Planned improvements illustrated on the adopted Move chapter maps were developed to
ensure the safety and accommodation of all users and modes, reflect land use
considerations, provide additional system connections, close gaps, and minimize
thoroughfare widths wherever possible.
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KEY REQUIREMENTS FROM THE LAND DEVELOPMENT ORDINANCE
Land Use, Density, and Dimensional Standards
Town Center – High Intensity Mixed Use (TC-HMXD) zoning allows for a variety of residential,
public/institutional, commercial, and accessory uses. The table below includes a
comparison of density, use types, and dimensional standards between the existing and
proposed zoning districts.
LDO Standard

Existing Zoning TC – MDR

Proposed Zoning TC – HMXD

Maximum Gross Density

8 units per acre

50 units per acre

Types of Housing Allowed

Detached dwelling, duplex
dwelling, multifamily
dwelling, multifamily dwelling
(mid-rise), patio dwelling,
semi-detached/attached
dwelling, townhouse

Dormitory, Life Care
Community, Bed and
Breakfast, multifamily
dwelling, multifamily dwelling
(mid-rise), semidetached/attached dwelling,
townhouse

Other Uses Allowed

None

Commercial and Office uses

45 feet

65 feet south of CSX RR,
75 feet west of N. West St.,
90 feet elsewhere

10/18 feet

0 feet,
10/18 feet for some
residential uses

Rear yard setback

10 feet

N/A,
10 feet for some residential
uses

Side yard setbacks

0/3 feet minimum, 16 feet
combined for semidetached/attached
residential uses
0/3 feet minimum, 6 feet
combined for detached
residential uses

N/A,
16 feet total for some
residential uses

Maximum Building Height

Roadway setback

Traffic
The proposed rezoning of approximately 0.41 acres would result in a maximum of 58
multifamily units. (While the proposed zoning district, Town Center – High Intensity Mixed
Use (TC-HMXD) does allow office and retail uses, these types of uses are not anticipated in
an internal location as is the subject property.) Based on the ITE Trip Generation Manual,
10th edition, Land Use Code 220 – Multifamily Housing (Low-Rise), the proposed rezoning is
anticipated to generate approximately 28 AM and 36 PM peak hour trips. The threshold for
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a traffic study is 100 peak-hour trips; therefore, a traffic study is not required for this
rezoning case.
However, the area proposed for rezoning is expected to be a portion of a larger development
to be located within the northwestern corner of the Walnut Street and Walker Street
intersection. This development is expected to have a mix of retail, office, and residential
uses around the parking deck and the library that are currently under construction. To better
understand future traffic needs in this portion of Cary’s downtown, a traffic analysis is
underway that is evaluating intersections on Academy Street, Park Street, Walker Street,
and Walnut Street. Staff anticipates this analysis will provide some guidance on
transportation improvements in the immediate vicinity of the future development.
Stormwater
The Town has specific stormwater and floodplain management requirements for new
development that must be addressed during the development plan review process to satisfy
Cary’s Land Development Ordinance. These new development requirements are established
to mitigate potential flooding impacts and to enhance water quality of our streams while
protecting current and future residents of Cary. These protections are provided
comprehensively as follows:
▪
▪
▪
▪

During development plan review, address improving stormwater and floodplain
management by addressing the potential for replacing aging and inadequate
infrastructure, as allowed and applicable.
During construction, provide sedimentation and erosion control measures to prevent
transport of sediment from the construction site.
In perpetuity, limit the stormwater runoff from new development to pre-development
site conditions with approved stormwater control measures (SCMs) that restrict
stormwater flow leaving the site to engineered limits.
Upon completion of the post-construction SCMs and prior to final acceptance of the
new development, require independent certification that they will function as
designed, and require provisions for the ongoing maintenance of the SCMs, to
protect quantity and enhance the quality of stormwater leaving the site in perpetuity.

Stormwater management is an integral part of the Downtown Park Master Plan. One of the
main components of the master plan is a stormwater feature both for its appearance and
function.
NEXT STEPS
Council may forward the case to the Planning and Zoning Board for their review and
recommendation. After making their recommendation, the Planning and Zoning Board will
forward the case back to Council for final action.
DRAFT ORDINANCE FOR CONSIDERATION
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DRAFT ORDINANCE FOR CONSIDERATION
18-REZ-26 Walnut Street Rezoning
AN ORDINANCE TO AMEND THE OFFICIAL ZONING MAP OF THE TOWN OF CARY TO CHANGE
THE ZONING OF 0.41 ACRES OWNED BY THE TOWNOF CARY, BY REZONING FROM TOWN
CENTER OFFICE INSTITUTIONAL CONDITIONAL USE (TC – OICU) AND TOWN CENTER MEDIUM
DENSITY RESIDENTIAL (TC – MDR) TO TOWN CENTER HIGH INTENSITY MIXED USE (TC –
HMXD).
BE IT ORDAINED BY THE TOWN COUNCIL OF THE TOWN OF CARY:
Section 1: The Official Zoning Map is hereby amended by rezoning the area described on
Exhibit A attached hereto (“Property”) as follows:
PARCEL & OWNER INFORMATION
Property
Owner
Town of
Cary
Total Area

County Parcel
Number
(10-digit PIN)
0764501026
0763592869
0764503144
0764504143

Real
Estate ID
(REID)
0016887
0121337
0021339
0044986

Address

Existing
Zoning

327 S Academy St.
105 Walnut St.
109 Walnut St.
113 Walnut St.

TC-OI-CU
TC-MDR
TC-MDR
TC-MDR

Area Included in
Rezoning
Request
0.01 of 1.38 ac.
0.01 of 0.63 ac.
0.20 of 0.98 ac.
0.19 of 0.96 ac.
0.41 acres

Section 2: That this Property is rezoned from TC-OI-CU and TC-MDR to TC-HMXD subject to all
the individualized development conditions set forth herein, if any, and to all the
requirements of the Cary Land Development Ordinance (LDO) and other applicable laws,
standards, policies and guidelines, all of which shall constitute the zoning regulations for the
approved district and are binding on the Property.
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CARY COMMUNITY PLAN CONFORMANCE AND ANALYSIS

POLICIES
LIVE Policies
Policy 1: Maintain Neighborhood Character
Policy 2: Provide More Housing Choices for All Residents
Policy 3: Provide for More Housing Options in New Neighborhoods
Policy 4: Provide the Greatest Variety of Housing Options in Mixed Use
Centers
Policy 5: Support Residential Development on Infill and Redevelopment
Sites
Policy 6: Encourage and Support the Provision of Affordable Dwellings
WORK Policies
Policy 1: Grow A Sustainable and Diversifying Workforce
Policy 2: Enhance Locational Appeal to Businesses and Workers
Policy 3: Retain and Grow Existing Cary Businesses
Policy 4: Diversify Cary’s Economy
Policy 5: Attract New, High Value Businesses
Policy 6: Attract and Nurture Small Businesses
Policy 7: Ensure the Economic Growth and Vitality of Downtown
Policy 8: Support the Locational Needs of New and Expanding Firms
Policy 9: Promote High Quality Education
Policy 10: Reserve and Provide Employment Sites in Selected
Commercial Mixed Use and Destination Centers
Policy 11: Reserve and Provide Employment Sites in Traditional Office
Parks
Policy 12: Transform Selected Office Parks into Employment Mixed Use
Campuses
SHOP Policies
Policy 1: Facilitate Redevelopment of Underperforming Commercial
Centers
Policy 2: Focus Commercial Uses within Commercial Mixed Use Centers,
Destination Centers, Downtown, and Shopping Centers
Policy 3: Support the Development of a Limited Number of Destination
Centers
ENGAGE Policies
PRCR Plan Goal 1 - Maintain a diverse and balanced park and open
space system as the Town of Cary grows.

Cary Community Plan Policy Handout

POLICIES APPLICABLE
TO THIS CASE
18-REZ-26

✓
✓
✓

✓
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The 2040 Cary Community Plan is the comprehensive plan for the Town of Cary, adopted on
January 24, 2017. (Please visit www.townofcary.org to view the plan in its entirety.) The purpose of
this report section is to identify policies and elements of the Community Plan that are relevant to a
rezoning case, and provide an analysis of the extent a proposed rezoning request conforms to
these policies and recommendations.

PRCR Plan Goal 2 - Provide Cary citizens with a highly functional, safe,
well-maintained greenway network that provides recreation,
transportation, and education opportunities and wildlife benefits.
PRCR Plan Goal 3 - Provide a mix of recreation and cultural arts
programs responsive to a growing and diverse population.
PRCR Plan Goal 4 - Enhance program planning and market analysis
efforts to more strategically deliver services.
PRCR Plan Goal 5 – Provide an equitable distribution of public indoors
recreation spaces in Cary that is sustainable.
PRCR Plan Goal 6 - Maintain quality cultural arts facilities that celebrate
Cary’s history and diversity.
PRCR Plan Goal 7 - Manage the Town’s competitive Sports Venues so
they are financially sustainable, continue to attract regional and national
events, and are considered an asset by all citizens.
PRCR Plan Goal 8 – Expand special use facilities in response to
community needs, trends, and funding and partnership opportunities.
PRCR Plan Goal 9: Incorporate best management and planning
practices to ensure quality services and efficient use of resources.
Cary Public Art Vision: Promote public art through site-specific and
community-specific artworks that enhance the public realm, deepen a
sense of place and civic identity, stimulate community dialogue and
transform Cary’s public spaces into vibrant and meaningful places.
HPMP Goal 1: Establish Fair and Effective Processes and Policies For
Preservation
HPMP Goal 2: Preserve, Protect and Maintain Cary’s Historic Resources
HPMP Goal 3: Preserve Historic Contexts
HPMP Goal 4: Raise Awareness of Historic Preservation
HPMP Goal 5: Document, Preserve and Share Cary’s Culture & Heritage
SHAPE Policies
Policy 1: Distribute Shopping Centers, Commercial Mixed Use Centers,
and Destination Centers Across Town
Policy 2: Focus the Most Intense Types of Development in Strategic
Locations
Policy 3: Encourage Mixed Use Development
Policy 4: Support and Facilitate Redevelopment and Infill Development
Policy 5: Support the Revitalization of Targeted Redevelopment
Corridors
Policy 6: Provide Appropriate Transitions Between Land Uses
Policy 7: Provide Opportunities for a Limited Set of Non-Residential Uses
Outside of Commercial Centers
Policy 8: Preserve and Maintain Cary’s Attractive Appearance and
Quality of Development
Future Growth Framework [Map] and Development Category (plan pages
93-108)
Eastern Cary Gateway Special Planning Area Policies
Policy 1: Foster Development of a Compact Mixed Use, and High Density
Destination Center
Policy 2: Improve the Visual Experience of Gateway Corridors

Cary Community Plan Policy Handout
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Policy 3: Require Connectivity and Accessibility Within and Between
Developments
Policy 4: Partner with the City of Raleigh on Joint Planning Initiatives
Supportive of Eastern Cary Gateway and the Larger Area
Future Growth Framework [Map] for Eastern Cary Gateway SPA (plan
pages 124-132)
Downtown Special Planning Area Policies
Policy 1: Foster Downtown’s Authentic Character
Policy 2: Encourage All Downtown Subareas to Share a Common Identity
Policy 3: Foster the Development of Connected and Cohesive Downtown
Subareas
Policy 4: Balance Transportation Investments to Support Accessibility of
All Modes
Policy 5: Encourage Downtown Reinvestment and Redevelopment
Policy 6: Support a Range of Uses in Downtown
East Chatham Gateway Subarea recommendations (plan pages 149143)
North Academy Subarea recommendations (plan pages 154-158)
Central Chatham Subarea recommendations (plan pages 159-163)
South Academy Subarea recommendations (plan pages 164-168)
West Chatham Gateway Subarea recommendations (plan pages 169173)
Carpenter Special Planning Area Policies
Policy 1: Protect Historic Properties and Places
Policy 2: Encourage Compatible Infill Development and Uses within the
Carpenter Crossroads Area
Policy 3: Design New Neighborhoods in the Southern Section of the
Special Planning Area to Complement the Historic Context
Policy 4: Design New Neighborhoods in the Northern Section of the
Special Planning Area that Complement the Historic Rural Character of
Carpenter
Policy 5: Use Roadway and Streetscape Designs that Reinforce the
Historic Character of Carpenter
Future Growth Framework [Map] for Carpenter SPA (plan pages 187192)
Green Level Special Planning Area Policies
Policy 1: Maintain Land Use Transition
Policy 2: Respect Heritage and Open Space
Policy 3: Require Suburban Amenities Along Roadways
Policy 4: Support Development of a Signature Mixed Use Destination
Center
Future Growth Framework [Map] for Green Level SPA (plan pages 203206)
MOVE Policies
Policy 1: Ensure Safety for All Users and Modes
Policy 2: Apply Multimodal Street Designs
Policy 3: Design Transportation Infrastructure to Address Land Use
Context

Cary Community Plan Policy Handout
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Policy 4: Focus Investments on Improving Connections and Closing
Gaps
Policy 5: Minimize Thoroughfare Widths
Policy 6: Improve Pedestrian and Bicycle Crossings
Policy 7: Target Transit Investments
Policy 8: Ensure a Well-Maintained System
SERVE Policies
Policy 1: Provide Services and Facilities for Current and Future
Generations That Balance High Quality and Affordability
Policy 2: Provide Safe, Reliable Water and Wastewater Service
Policy 3: Encourage Environmentally Responsible Stormwater
Management
Policy 4: Ensure Long-Term, Cost-Effective, and EnvironmentallyResponsible Disposal of Waste
Policy 5: Protect and Restore Open Space and the Natural Environment
Policy 6: Improve Air Quality
Policy 7: Improve Energy Efficiencies and Sustainable Energy Practices
Policy 8: Integrate Concepts of Resiliency and Adaptation into Planning
Practices
Policy 9: Preserve and Protect the Urban Tree Canopy
Policy 10: Support Local Food Systems
Policy 11: Support Expansive and Cutting-Edge Information Technology
Infrastructure
Policy 12: Provide Exemplary and Timely Emergency Services
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Downtown Rezoning (18-REZ-26) Neighborhood Meeting
March 27, 2019

Ted Boyd, Economic Development Director, presented the rezoning request. He explained
the rezoning request is being made to “clean up” the zoning in the area. A park can be in
any zoning district, and mixed use development needs to have specific zoning such as the
Town Center – High Intensity Mixed Use (TC-HMXD) district.
The following questions, comments, and responses were discussed at the Neighborhood
Meeting:
1. Do we have any elevations to show?
There is a separate development and development agreement associated with the
subject property.
2. What's the partnership with a developer?
There will be a development agreement, and the Town of Cary will sell the property.
3. What is the allowed building height?
65', 75', or 90’ depending on which area in Downtown Cary
4. What is the height of the Cary Arts Center?
We will check on that.
5. How much open space will be provided for any new apartments?
The Downtown Park will likely count towards open space in this type of area.

Attachment: 18-REZ-26 Neighborhood Meeting Minutes (18-REZ-26 Walnut Street Rezoning)

Debra Grannan, Assistant Planning Director, reviewed the rezoning process and
opportunities for citizen input.
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Staff Report for Town Council
Meeting Date: April 25, 2019
Public Hearing for FY 2019-2020 Community Development Block Grant Annual Action Plan
Purpose: Conduct the required public hearing on funding priorities for the FY 2019-2020
Community Development Block Grant (CDBG) Annual Action Plan
Prepared by: Meredith Gruber, Town Manager's Office
Speaker: Morgan Mansa, Town Manager’s Office
Executive Summary: To receive its annual Community Development Block Grant, the Town must prepare an
Annual Action Plan outlining how the CDBG funds will be used and conduct a citizen participation process to
obtain feedback on housing and community development needs. This winter, Town staff engaged the
community in a variety of ways: holding meetings with community organizations, non-profits, and Town
Departments; offering four “office hour” sessions; and requesting public input and comments on the Town’s
website. The final stage in our citizen participation efforts for the FY 2019-2020 CDBG grant cycle is to hold an
advertised public hearing before Town Council.
Recommendation: That Council conduct a public hearing to receive input on funding priorities for the FY
2019-2020 Community Development Block Grant Annual Action Plan.

Background: The Town of Cary is an entitlement community under the Community
Development Block Grant (CDBG) program, meaning the Town automatically receives an
annual CDBG grant each year. The exact amount of the grant from the U. S. Department of
Housing and Urban Development (HUD) is not yet known, but the anticipated amount should
be similar to what was received for FY 2018-2019: $657,641.
The Community Development Block Grant program helps the Town of Cary meet housing
and related needs of our citizens. Since the beginning of the program in 2005, the Town
has received over $7,600,000 in CDBG funds. The Town utilizes the CDBG funds to directly
support our non-profit partners and anchor institutions, and we are proud of the impact
these partners make in our community. The CDBG funds support affordable housing, public
facilities, economic development, and public service programs throughout the Town. To
assist in delivery of important services, the Town has consistently funded public services
through non-profit partners such as Dorcas Ministries and the White Oak Foundation.
The Town is in the final year of the current HUD Consolidated Plan, having extended the
existing plan one year to align with the same schedule as Wake County and the City of
Raleigh. The Town’s Consolidated Plan and Annual Action Plans are now being submitted in
collaboration with Wake County, including priorities specific to the Town of Cary. The Town
must prepare the Annual Action Plan describing the activities we plan to undertake with
CDBG funds in the upcoming fiscal year. The Town must also conduct a citizen participation
process to receive input on the funding priorities.
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Discussion: The U.S. Department of
Housing and Urban Development (HUD)
requires that the Town conduct adequate
citizen participation prior to the adoption of
the CDBG Annual Action Plan to gather
information on the specific needs and
projects of interest to our community. This
winter, Town staff engaged the community
in a variety of ways, including meetings with
community organizations, non-profits, and
Town staff. Staff also conducted four “office
hour” sessions on February 20, 27, 28, and March 6.
These sessions were offered at different times over three weeks to ensure staff was
accessible to grantees. For the first time this year, staff also utilized a variety of social media
channels, including Twitter, Facebook and LinkedIn to request input. Citizen input included
requests for:

Fiscal Impact: None.
Next Steps: With the input received from our citizen participation process, including the
public hearing on April 25, 2019, staff will evaluate and score submitted proposals for the
use of FY 2019 (HUD) - 2020 (TOC) CDBG funds and recommend to Council a list of projects
to receive CDBG funding.
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Staff Report for Town Council
Meeting Date: April 25, 2019
Conveyance of Two Fire Trucks
Purpose: Consideration of authorization to dispose of surplus fire trucks via conveyance to
other units of government for continued public use.
Prepared by: Karl Keyes, Finance
Speaker: Michael Cooper, Fire Department
Executive Summary: The Town has a history of helping other fire departments and community colleges by
selling surplus fire equipment to them. As two Town fire trucks have reached the end of their useful life,
they have become surplus fire equipment that require disposal. By selling these trucks to Guilford
Technical Community College and the Town of Nashville (NC) Fire Department, we continue our history of
helping others. The sale is also expected to generate $200,000 in revenue.
Recommendation: Staff recommends that Council (1) adopt the attached “Resolution Authorizing
Conveyance of Items of Governmental Property;” and (2) appropriate $100,000 from the sale to an existing
aerial ladder replacement truck project and recognize the remaining $100,000 as revenue within the
General Fund.

Background: The Town has a history of helping other fire
departments and community colleges by selling surplus fire
equipment to them. In 2017, the Town sold a surplus fire
truck to Fayetteville Technical Community College (FTCC).
There was a direct benefit for Cary because many of our
new hire applicants come through FTCC, as well as other
North Carolina community colleges. That same year, the
Town sold a surplus fire truck to the Autryville Fire
Department (Sampson County, North Carolina) after a
tornado struck its fire station, destroying the building and most of its fleet. The quick sale
of the truck allowed the department to continue to provide emergency services to their
community, even though the fire station was destroyed. This gesture was recognized by the
Triangle J Council of Governments Local Government Showcase in 2017.
Discussion: Staff has identified two fire trucks, Units #
1978 and 1997, that have reached the end of their
useful service life and are surplus to Town needs due to
the heavy workload required of our trucks. They are due
for replacement in accordance with the Town’s
comprehensive vehicle replacement program and new
trucks are on order to replace these vehicles. For a
community college training program and a municipality
with lower service demands, these surplus trucks are a
cost effective solution to providing service to citizens and trainees. Guilford Technical
Community College and the Town of Nashville (NC) are each interested in purchasing a
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surplus truck in FY 2020 after the Town places the new trucks into service. To authorize
the sale of the trucks to other governmental units, Council must adopt the attached
“Resolution Authorizing Conveyance of Items of Governmental Property;”
Fiscal Impact:
Operating
There are no operating impacts associated with this staff report.
Funding
The sale of two fire trucks is estimated to generate approximately $200,000 in revenue.
Staff recommends that $100,000 of the proceeds be appropriated to the Aerial Ladder
Replacement project for the purchase of two hydraulic extrication equipment units (i.e.:
“Jaws of Life”). These units were included in the project originally but escalating material
costs due to steel tariffs drove up the actual price of each vehicle which impacted our
ability to fully equip the new units. The remaining $100,000 should be accounted for as
surplus sale revenue within the General Fund.
Next Steps: Upon approval by Council and after the new fire trucks have been placed in
service, staff will sell the surplus vehicles as authorized herein and in accordance with
state law.
#3525

RESOLUTION AUTHORIZING CONVEYANCE OF ITEMS
OF GOVERNMENTAL PROPERTY
WHEREAS, the two fire trucks owned by the Town of Cary have reached their
end of their useful life to the Town;
WHEREAS, it is in the public interest to convey such items to Guilford
Technical Community College and Town of Nashville (NC) Fire Department;
WHEREAS, G.S. 160A-274 allows the Town Council to convey governmental
property to another governmental unit upon such terms as conditions as it deems wise;
WHEREAS, the Guilford Technical Community College (GTCC) intends to
continue public use of the fire truck to be conveyed for training fire service recruits and
Town of Nashville Fire Department (NFD) shall continue public use as a fire truck for
emergency response and fire protection; and
WHEREAS, the GTCC will use the fire truck to train new recruits that ultimately
benefit the public by providing fully certified and trained firefighters and NFD will
operate the fire truck for emergency response and public fire protection for the public.
NOW, THEREFORE, BE IT RESOLVED BY THE TOWN COUNCIL:
1.

The Procurement Manager for the Town is hereby authorized and directed to
convey items of surplus Town property listed below:
Make
2003 Pierce Aerial 100
2003 Pierce Aerial 100

VIN
4P1CT02H73A003121
4P1CT02HX3A002979

Purchaser
GTCC
NFD

Price
$100,000.00
$100,000.00

2.

The terms of the sale shall be full payment, which is due once term of sale has
been met as agreed by both purchasers. A copy of the Buyer’s Certificate must be
presented when picking up the property. Acceptable forms of payment are to be
made in U.S. currency by; cash, certified cashier’s check, money order or wire
transfer.

3.

The Procurement Manager is authorized to conclude the sale further action by
Council.

4.

This resolution shall be effective on its adoption.
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Adopted this the 25th day of April, 2019.

__________________________________
Harold Weinbrecht, Jr., Mayor

ATTEST:

__________________________________
Virginia H. Johnson, Town Clerk
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